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ADDRESS. 

It has often been the subject of remark 
and reproach, that although most profes- 
sions haTe their periodicals, (the Medical 
profession having their "Lancet," the 
Church their " Pulpit," and the Army and 
Navy their " Gazettes,") that in this, the 
first city of the Union, there is no publica- 
tion exclusively devoted to legal subjects. 

At the preseut time there are no regular 
reports of the cases argued and determined 
in the United States Circuit and District 
Courts, sitting in Bankruptcy, the Assist- 
ant Vice-Chancellor's Court, the Superior 
Court, or the Court of Common Pleas, 
although the judges who preside therein, 
it is admitted, are men of distinguished 
attainments : the consequence is that some 
of the most important decisions are en- 
tirely lost to the profession : that a faithful 
report of cases decided in those courts, 
particularly in Bankruptcy, at the present 
time, would be of great value not only to 
the lawyer, but to the merchant, will admit 
of no doubt: and that a journal, the 
columns of which would be open to the 
discussion of unsettled or doubtful points 
of law or practice, would be acceptable to 
the profession, is equally clear ; to supply 
this desideratum is the object of the pre- 
sent publication, and should it meet with 
that support which the editor confidently 
anticipates, no pains or expense will be 
spared to render it worthy a place with 
the best productions of the day. 

In addition to the reports of the cases 
in those courts, it is intended to place be- 
fore the reader Critical Reviews of New 
Works, Biographical Notices of eminent 

1 



Lawyers Anecdotes of the Bench and the 
Bar, Sayings and Doings in the Courts, 
&c, &c: *.;•**..,. 

With refere'npe to matters in Bank- 
ruptcy, an Alphabetical List of Applicants 
for Decrees in Baiifcruptcy will be given, 
with the names anfl. addresses of the Peti- 
tioners' Counsel or Attorneys ; a List of 
Applicants for Certificftfes-Ujud Discharges 
— a list of those whose a 4?teUticates have 
been allowed — New Rules- "i»d Orders of 
the Courts — Points in Practic£^-Notice» 
of Dividends, &c. '".••*-• . 

On the last Saturday of every rtforrth the 
editor will also publish a Supplement, con- 
taining a Digest of the American Cases, 
and also of those cases determined in the 
English Courts which apply to the Juris- 
prudence of this country; and for the pur- 
pose of so doing, he has made arrange- 
ments for the regular transmission to him 
of all the English Reports aud Law Peri- 
odicals. The Supplement will be so 
printed as to form a separate volume : so 
that at the end of every year the sub- 
scriber will be in possession of a Digest 
of the whole of the American and Euglish 
Decisions at a trifling expeuse. 



IN BANKRUPTCY. 



17. 8* District Cmmrt tier the S)o«th«rm District 
•f Aew-Y*rk« 

The Hon. S. R. Betts presiding. 

Ex parte J«»bn W. Hull and Abraham 
H. Smith, in the Matter of the Petition 
of their Creditors for a Decree in Bank- 
ruptcy. 

A debt contracted prior to the pawing of the Bankrupt 
Act, is within its operation, and will support an ad- 
verse decree in bai.krupicy. 

The word insolvency in the 14th ration of the Act, at 
applied to voluntary application* for a decree, means 
inability to meet engagement*; but in relation to 
compultory proceedings by creditors, it meant the 
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Ex parte John W. Hull and Abraham H. Smith. 
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bankruptcy of the debtor at known to the court as a 
ground for proceedings, and must be proved in the 
manner indicated by the first section of the Statute. 

This was an application by John W. 
Hull and Abraham H. Smith, to show 
cause against being declared bankrupts; 
it appeared by the petition of the credi- 
tors, that previous to December last, HuU 
and Smith were merchants and partner*. \n 
trade in the city of New- York. . That in 
the months of August, SepteroJbeV^ 'Octo- 
ber and November last, they paro^ased of 
the petitioner, or other mercantile firms in 
New- York, large quantities; oi* merchan- 
dise, exceeding in value, $40*000, and that, 
in the early part of December last, they 
failed in business and.declared themselves 
insolvent, leaving- the whole of the said 
debt of $40,0(W unpaid. The petitioners 
alleged various **pts of fraud, and among 
other thingjfr'fibkt in the month of De- 
cember last^ Hull departed from the 
State of ^SW-York, with intent to defraud 
his crejfytffa and to prevent his being ar- 
restt'd % abd that he still continued from the 
State* fend concealed himself in some place 
unknown to the petitioner; and that Smith, 
since the departure of Hull, and within a 
short time past, had declared that the firm 
of Hull & Smith was utterly insolvent and 
unable to pay but a very small part of their 
just debts. It appeared to be conceded 
on the argument, that enough was shown 
in this matter to support the proceedings 
as against Hull, because of his continued 
concealment to avoid being arrested. The 
questions raised for the consideration of 
the court were — 

1**. Whether acts of fraudulent bank- 
ruptcy, committed anterior to the passage 
of the act, could be brought within its opera- 
tion and redress. 

2d. Whether , in the case of partners, a 
mere insolvency of the firm will enable 
rreditors to sue out a decree. 

The case was argued at considerable 
length. 

A. S. Johnson, for the Bankrupt. 

Salem Dutcher t for the Creditors. 

Cur. ad. vult. 

Betts, J., now delivered the opinion of 
the Court. Statutes of a penal character 
will not be construed to have a retrospect 
beyond the time of their commencement ; 
(Bar. ab. Stal. c. 7 Johns. R. 477. Dwarris 
on Statutes, 680,) such retrospect is the 
acting of the law by its own vigor to change 
the interests or rights of parties, because 
of some fact or circumstance existing be- 
fore the law was passed, so as to divert or 
diminish an interest then subsisting, or to 



render an act criminal which was not 
interdicted at the time it was committed. 
A distinction, however, has been taken 
between laws which operate directly to ab- 
rogate vested rights, and those which annul 
or vary the remedies existing when the 
right accrued for its maintenance or en- 
forcement, (4 Wheat. 122. 12 Wheat. 370. 
2 Kent, 462.) Such laws supply the rule 
governing courts in administering remedies 
in all cases pursued before them, without 
regard to the nature of the remedy au- 
thorized antecedently, and at the time the 
right in suit was created or perfected, 
(10 Wheat. 51. 9 Peters, 329.) The prin- 
ciple upon which this distinction rests, is 
of familiar and constant application, al- 
though to practical purposes the remedy 
often becomes the all essential quality 
of the right, (10 Wheat. 1 ; ibid. 51. 
9 Peters, 329. 2 Mason, 151. 14 Pe- 
ters, 67.) 

Notwithstanding the commingling of 
right and remedy, as to every purpose 
of useful enjoyment, the law has always 
marked a broad distinction between sta- 
tutes having relation to the one or the 
other; those touching the remedy being 
mandatory to the courts only, and govern- 
ing their proceedings, whilst those affecting 
rights of persons or property attach to 
individuals, and the rights, once having 
acquired existence, cannot be abrogated 
or changed by posterior enactments, par- 
ticularly under an equitable interpretation 
of the Constitution of the United States. 

This distinction is frequently presented 
and acted on. A penalty or forfeiture 
arising under a statute, cannot be re- 
covered after the statute is repealed, (6 
Cranch, 368.) So also statutes of limita- 
tion take away the remedy, (5 Dan. ab. 
392,) and operate upon matters in litiga- 
tion alike where the right of action ex- 
isted previous to the enactment of the law 
as when it accrues subsequently. ( 12 Wheat 
478. 2 Peters' R. 627, 660; ibid. 413. 11 
Peters' R. 509. 8 Peters, 110. 14 Peters' 
R. 74.) 

Whatever may be the difficulty as to the 
exercise of legislative powers over vested 
rights in prohibiting their enforcement, or 
introducing new limitations or bars to them, 
it seems the opinion of our most distin- 
guished tribunals, that under our govern- 
ment the legislative authority is paramount, 
and may prescribe the rule of judging to 
the judiciary only in the excepted case of 
a constitutional interdiction, which would 
check or supersede the action of the legis- 
lature, (14 Peters' R. 74.) 
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The subject has been largely discussed 
in the State Courts and those of the United 
States, (1 Rent, 455. 3 Story's Const. Law, 
266,) and an attentive perusal of the opi- 
nions of the Judges, and the qualifications 
with which tbey are announced, 1 think, 
will ahow, that in every case where a re- 
trospective action has been denied to a 
statute, it has been upon the ground that 
the act itself has not distinctly and clearly 
assumed that power, (1 Kent, 455, 456, 
and notes.) Here, and in England, the 
plain and positive terms of a statute must 
be executed, if within the competency of 
the legislative power, without regard to its 
consonance with reason, justice, or the 
natural rights of individuals, (1 Gill. 158. 
7 Cranch's R. 389.) 

These remarks apply to laws of a gene- 
ral bearing affecting the rights of parties, 
and have still greater force, as has been 
already intimated, in respect to enactments 
touching the practice of the courts, and 
the privileges of suitors therein, to retain 
the like remedy for rights as were in force 
when the rights accrued. 

It would seem therefore then singly 
with the exception of laws ex parte facto, 
that the courts of this country and Eng- 
land claim no authority to intercept the 
execution of the legislative will affecting 
by its laws a past condition of things 
when the legislative intention so to do is 
manifest ; they only refrain from constru- 
ing a law so as to give it a retrospective 
operation when its provisions may be 
otherwise satisfied. 

Upon this doctrine I can see nothing in 
the way of applying the provisions of the 
Bankrupt Act to the particulars antecedent 
to its passage, if its language denotes the 
intention of Congress to give it euch 
operation. 

Clearly this is so in respect to. the effect 
of a discharge, for the bankrupt is exon- 
erated alike from debts due at the passage 
of the law, with those subsequently in- 
incurred, or not yet due, (sec. 4, 5,) and 
the benefit of a discharge is withheld, when 
a preference has been given by a bankrupt 
to creditors after the first of January, 1841, 
or at any other time, in contemplation of 
the passage of a Bankrupt Law, although 
it is believed that by the laws of all the 
states such preferences were lawful an- 
terior to the passage of this act. 

In another particular, the Act clearly re- 
trospects, in giving the courts cognizance 
of cases of voluntary bankruptcy ; because 
it embraces all persons owing debts at the 
time of its enactment, which shall not have 



been created in' a particular manner ; neces- 
sarily excluding the idea that debts must 
be created subsequently to the passage of 
the act to come within its operation. 

A reference to contemporaneous history 
would fortify this reading of the Act, for 
it was made a prominent incident to the 
policy of this law, that it should apply re- 
lief to that oppressive condition of in- 
debtedness then weighing upon the com- 
munity. 

Taking it to be undeniable, that congress 
intended the Act should apply to debts 
contracted previous to its passage when 
the proceedings are voluntary on the part 
of the bankrupt, the argument must 
be a most difficult one to establish any 
sound discrimination that excludes cases 
of involuntary bankruptcies from a like 
operation and construction of the Act. 

The involuntary proceedings are ap- 
plied at once on the enactment of the sta- 
tute to the classes of persons designated, 
owing debts at the time, and though there 
might be grievous injustice in treating 
past acts of the debtor in the creation of 
the debts, or disposition of his property, as 
grounds for punishment, or privation of 
any rights by force of the posterior law, 
still such past acts may, with greatly less in- 
congruity, be called for to show the quality 
of the indebtedness, and to found there- 
upon such relief as equity may interpose 
in behalf of creditors. 

This view of the case need not be pur- 
sued, because whatever decision the court 
might adopt on the naked question, whe- 
ther the bankrupt act does or can retro- 
act so as to affect interests legally existing 
at its enactment, the point now presented 
requires no more or the court than to 
pronounce whether the proceedings by 
creditors against a bankrupt to obtain a 
decree of bankruptcy, and the distribution 
of his effects, is necessarily an interfe- 
rence with vested rights of such debtor in 
respect to person or estate. If it is not any 
thing more than a remedy supplied to cre- 
ditors for the collection of their debts 
against evasive or fraudulent debtors, the 
only further inquiry would be whether 
such remedy does not necessarily embrace 
any indebtedness in existence at the time 
it is put in force. 

The bankruptcy of a debtor is nothing 
else than his inability or refusal to pay his 
debts. The legislation of various periods 
and governments has attached to this con- 
dition of the debtors' provisions intended 
to protect creditors sometimes operating 
upon the person of the debtor, and at 
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others upon his estate, with an energy and 
promptitude varied according to the cha- 
racter of the government or people, or 
disposition of the times. 

Cleared of the features which render 
fraudulent bankruptcy a crime, bank- 
ruptcy laws in principle and operation are 
no more than an instrumentality for the 
collection of debts with vigor and celerity. 

They are based upon the plain equity 
that the estate and means of a debtor 
ought not to be enjoyed by him and his 
creditors be left unsatisfied, and they sup- 
ply the creditors ready meaus to compel 
an unwilling debtor to do what in justice 
he ought to do towards them ; this is their 
eminent characteristic ; they wrest from 
the possession of the bankrupt his estate 
and place it under the control of some tri- 
bunal charged with its proper disposition. 
The spirit of this proceeding has always 
been familiar to onr laws and usages, in 
case the debtor could not be found person- 
ally, so that the powers of the court could act 
on him individually to secure the rights of 
his creditors. The process is as efficacious 
and summary in case of an absent or con- 
cealed debtor as in bankruptcy, and no 
sound reason is discerned for regarding 
the absence or presence of the debtor, a 
controlling consideration in providing a 
remedy for his creditors against his estate. 
In many states an attachment of a debtor's 
estate is the first process granted a cre- 
ditor, and it places at once his property 
under the control of the law without de- 
manding a previous judicial ascertainment 
of the right of the creditor. 

The enlarged remedy now supplied in 
chancery by creditors' bills covers as 
wide a field of relief and by a procedure 
as cogent and searching in relation to the 
debtor as that given by the bankrupt act, 
and a process still more summary and effi- 
cacious is secured the government by the 
act of March 3, 1797, to recover its balan- 
ces against receivers of public moneys. 
There would be no anomaly in principle 
therefore in regarding the bankrupt act, in 
so far as the arrest and distribution of a 
debtor's effects are concerned, of no higher 
claim or force than an attachment proce- 
dure constructed to secure an equal parti- 
cipation by all creditors in a failing debtor's 
estate, and in that point of view it would be 
wholly immaterial whether the facts upon 
which the remedy acts, come into exist- 
ence before or after the passage of the 
statute. The relief on a creditor's bill is 
administered in chancery on this principle, 
for not only debts accrued antecedent to 



the act of 1830, (2 R. S. 173, § 38,) but 
judgments rendered before the passage of 
this act receive the aid of chancery with- 
out any language of the statute retroac- 
tive in terms, (4 Paige, 309.) 

The Supreme Court, in discussing the 
character and effect of Bankrupt lawB, 
intimates most significantly that an act 
may be a Bankrupt law without contain- 
ing any clause discharging the obligation 
of the debt, (4 Wheat. 199,) and then it 
need be no more than a power to the 
Court to proceed in a particular method 
on the proof of the insolvency of debtors, 
to put their property within reach of 
their creditors ; iu effect to substitute a 
summary sequestration on adequate notices 
and causes shown, for the ordinary pro- 
cesses of collection by suit at law. 

The earlier frame of the Bankrupt laws 1 
in England made no provision for the dis- 
charge or release of the debt, or even of 
the person, their purpose being to give to 
the law the administration of an insolvent 
debtor's effects, so as to insure their entire 
and equitable appropriation to that ob- 
ject 

Should our legislatures accordingly put 
the estates of insolvent debtors, riving or 
deceased, upon the same fooling, and ar- 
range their laws so that a rateable distribu- 
tion amongst creditors should be enforced 
alike in both cases, it could be regarded 
no more than a mere scheme of relief or 
practice, and would necessarily control 
the action of the Court the moment it 
came in force. 

I think then, that upon the first point of 
the case, the petition is sustainable, and 
that the debtors still being copartners, are 
liable to be decreed bankrupts for the 
fraudulent disposition or concealment of 
their partnership property, charged in this 
case. 

This remedy, it is to be further re- 
marked, does not reach to the consequen- 
ces attending Bankruptcy in England, for 
no person who fairly received the property 
of these debtors, after their acts of bank- 
ruptcy, can be called in question for it 
under these proceedings. The remedy 
acts exclusively upon the debtors, and the 
estate remaining in their right at the time 
of the decree. 

With a view to the ulterior relief of par- 
ties in respect to this decree, it is proper 
also to dispose of the other point involved 
in the objections, although a decision upon 
it, the one way or the other, would not vary 
the result in this case ; that is, whether the 
debtors, as insolvent parties, are subject to 
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this proceeding without other proof of bank- 
ruptcy than their inability to pay their debts. 

A decision made by the District Oourt 
of Tennessee,(<z) on this point in the af- 
firmative of the question, is cited and re- 
lied upon by the counsel for the petition- 
ers as a judicial construction of the act, 
independent of what is claimed to be the 
obvious and direct language of the statute 
itself. 

The 14th section provides, that where 
" two or more persons who are partners 
in trade become insolvent, an order may be 
made in the manner prescribed in this act 
either on the petition of such partners or 
any one of them, or on the petition of any 
creditor of the partners," &c. &c7 

A new rule it is supposed is here intro- 
duced in respect to copartners, and that a 
mere insolvency or inability to pay their 
debts induces all the consequences of bank- 
ruptcy. 

In a general sense and to all practical 
ends in business transactions, there is no 
sound distinction between bankruptcy and 
insolvency. It is believed that the terms 
are used convertibly in ordinary parlance, 
they are so historically, (Montifiore Com. 
Diet, voce Bankrupt. M'Culloch's Diet. 

(a) The case to which the learned Judge refers, was 
heard in the United States District Court of Ten- 
nessee, beiore Judge W. M. Brown. It appeared that 
Galbraith, Cromwell & Co., were partners in trade 
at Clarkeeville, and under the firm of (Qalbraith, 
Logan & Co.,) at New-Orleans, La. In the month 
of April they failed in business and became insolvent. 
About the time of their failure Cromwell, one of the 
firm and the active partner at Clarkesville, made an 
assignment of the partnership effects to secure certain 
creditors, leaving unprovided for a large debt due to 
the Planter's Bank, M'Keage, and other creditors. The 
claims of the preferred creditors amounted to upwards 
of 680,000, and the claims left out of the deed of trust 
to 9100,000. Logan, one of the firm, was privy and 
consented to the assignment made by Cromwell, the 
other partners, Galbraiih and Greenfield, were at 
New- Orleans, and knew nothing of it when made, and 
dissented to the transfer of effects as soon as they 
heard of it. 

It was held that the preference given by Cromwell 
in the deed of assignment made lor the benefit of a 

Crt of the creditors, was in violation of the Bankrupt 
iw, and on account of this preference the debtors 
being merchants, it was a fraud on the part of Crom- 
well, and also on the part of Logan who consented 
to the transfer : that it was an act of bankruptcy on 
their part, and brought them and their effects under 
the operation of the Bankrupt Law on the petition of 
their creditors : that the deed of transfer made by 
Cromwell was utterly void: that Galbraith and 
Greeufield, who had no knowledge of the deed at the 
time it was executed, and dissented from the transfer 
as soon as they heard of it, were not personally af- 
fected by the act of Cromwell, and that tbey had not 
therefore committed an act of bankruptcy, and that 
Galbraith, Cromwell & Co., and the partners com- 
posing the firm being insolvent and partners in trade, 
the whole of the partners most be declared bankrupts 
bv reason of their insolvency under the 14th section 
of the act of Congress in relation to Bankruptcies, and 
'a decree was entered accordingly. 



last edition, ibid.) Legal compilers re- 
cognize the same common import of the 
words in the law, ( Petered orff Abridg. ib.) 
and our highest tribunals called upon to 
collate and discriminate the one from the 
other, admit there is no principle even in 
a statute applicable to either condition 
of debtors, which marks with exactness 
when it is an insolvent law and when it 
becomes a bankrupt law, (4 Wheat. 122. 
12 Wheat. 273.) The difference lies es- 
sentially in the scheme of remedies adopted 
in reference to bankruptcy or insolvency, 
to effectuate which the law arbitrarily pro- 
nounces a man bankrupt upon the com- 
mission of particular acts, though he be in- 
disputably solvent ; (Douglas, 92, note.) 

The same course also is sometimes applied 
to insolvents, as our revenue laws declare 
a debtor on custom-house bonds insolvent on 
the assignment of his property, or its at- 
tachment on the commission by him of an 
act of bankruptcy, (act March 2, 1799, § 65,) 
irrespective of the sufficiency of the as- 
signed or attached property to satisfy all 
his debts, and nothing but the statutory 
proof is regarded as evidence of the fact. 
(2 Cranch, 356. 3 Cranch, 73. 8 Crunch, 
431. 2 Wheaton, 396.) 

It is manifest that congress, adopting 
these principles in defining and classing 
cases that fall within the bankrupt act, has 
legislated with a view to an assumed or 
artificial state of insolvency or bankruptcy 
in debtors, and not upon the actual cir- 
cumstances of such debtors, because the 
proceedings are carefully made to depend 
on certain specified evidence or proofs of 
bankruptcy, and no provision is made to 
arrest them on any degree of proof show- 
ing the ability and readiness of the party 
to discharge all his debts. The first sec- 
tion evinces the clear purpose of congress 
in this respect, and points out, with preci- 
sion and exactness, the cases coming with- 
in the cognizance of the court under the 
act The jurisdiction of the court does 
not attach on the petition of a party 
himself or that of his creditors, how- 
ever clearly his insolvency may be esta- 
blished, unless the very evidence specified 
by the statute is supplied.' Indeed the 
court has no authority to institute or en- 
tertain an inquiry into the fact of insol- 
vency, for it is compelled to declare a pe- 
titioner bankrupt on his own sworn repre- 
sentation of his inability to pay his debts, 
or on that of his creditors if he has done 
any act indicated by the statutes, and owes 
$2,000, whatever may be his real wealth 
and responsibility. 
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It would not be probable tbat congress 
after this minute and specific legislation on 
insolvency and bankruptcy, should intend 
in a subsequent clause to discard the en- 
tire principle on which the jurisdiction of 
the courts over them, was made to rest, 
and establish by the 14th section a sub- 
stantive scheme of bankruptcy upon an 
untried and unheard of principle. 

For it must be borne in mind, that if 
mere insolvency subjects copartners to a 
commission of bankruptcy, the state and 
responsibility of every trading firm may 
be made the subject of judicial investiga- 
tion at the instance of any creditor who 
may allege that it is unable to pay its 
debts. 

But aside of the general considerations 
opposed to giving such operation to the 
14th section, and the incongruity with 
other provisions of the act, does the lan- 
guage of that section demand or authorize 
such construction 1 I think not. Although 
partners in trade who become insolvent 
may be proceeded against as bankrupts, 
yet the order must be made in the manner 
provided in the act, and that qualification 
would be repugnaut to the notion that 
mere insolvency supplied grounds for the 
decree, it being already shown tbat the 
pervading principle of the act requires the 
order in case of compulsory bankruptcy 
to be made without regard to the fact of 
solvency, and on the proof of other and 
distinct facta from that of insolvency. 

This clause would seem to have been 
introduced to mark that procedures 
against partners are to be the same as 
against individuals ; and to carry out such 
intent the insolvency referred to in the 
14th section must be identical with that 
defined in the first, and it denotes that con- 
gress contemplated in this provision insol- 
vency to be synonymous with bankruptcy. 

The purpose of congress in this behalf 
is not left wholly to inference and pre- 
sumption, for in the last clause of the sec- 
tion, after designating the course of pro- 
cedure in respect to joint and separate 
estates and liabilities of co-partners, and 
making various specific provisions on those 
topics, it is declared that in all other re- 
spects the proceedings against partners 
shall be conducted in the like manner as if 
they had been commenced and prosecuted 
against one person alone. 

Not merely prosecuted, leaving ground 
for au intendment that the foundation of 
the proceedings might be dissimilar, but in 
respect to partners they are to be carried 
out in every particular not distinctly named 



in the sentence, as if commenced and pro- 
secuted against an individual. 

The section thus taken together indi- 
cates the purpose of congress with suffi- 
cient clearness. 

The act had established the principles 
upon which the bankruptcy of individuals 
should be decreed, and the method by 
which the proceedings should be conduct- 
ed from the commencement to the termi- 
nation. 

These provisions would, comformably to 
the uniform practice under the English 
bankrupt laws, have supported a joint com- 
mission against all the members of a co- 
partnership, on acts of bankruptcy com- 
mitted by all, or a separate commission 
against each party as an individual bank- 
rupt, (Cullen, 451.) 

But the court there had been sometimes 
embarrassed with the distribution of the 
estates of the individual parties under the 
general commission, and also with the 
question, whether a joint commission 
against the partnership, and a separate 
one against the individual parties, could 
be maintained at the same time. 

The decisions of the chancellor had 
overcome the difficulties in a good degree, 
and probably all impediments resulting 
from tbat double relationship of the bank- 
rupt were removed by the later English 
statutes, (Cullen, 451. 2 Eden, 60.) 

With a view undoubtedly to free our 
system from all uncertainties on this sub- 
ject, congress embodied in the 14th sec- 
tion, and established by express enactment, 
the rules upon which the law is now ad- 
ministered in this behalf in England, 
(Eden, 60. Comyn's Dig. 7, by Hammond, 
art. Bankrupt,) the leading purpose of the 
section being manifestly to provide for the 
application of the law on a joint commis- 
sion, to the compound relationship of the 
bankrupt in his individnal and copartner- 
ship indebtedness. 

The circuit court of this district at the 
last term, decided that the evident gene- 
ral intent of the section must give in- 
terpretation to peculiarities of phraseo- 
logy, so as to render all parts of the 
section consonant with such intent, and 
that accordingly a decree of bankruptcy 
upon the petition of one partner in his 
own behalf, and as a member of a firm, 
alleging his own bankruptcy, would not 
pass the partnership effects to his assignee, 
(case of Paulson). 

In my judgment, therefore, the insolvency 
spoken of in the 14th section, is in case of 
voluntary petition by the debtor, the in- 
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ability to meet bis debts and engagements 
referred to in the first, and must be made 
known and established before the court in 
precisely the same manner : and in rela- 
tion to compulsory proceedings by credi- 
tors, it is the bankruptcy of the debtor, 
known to the court as a ground for these 
proceedings only when proved in the 
manner indicated by the first section. 

This reading of the 14th section brings 
it into harmony with other parts of the act, 
and comports also with the course of legis- 
lation of Congress on kindred subjects. 

Besides, if the 14th section is to be 
understood as introducing a rule peculiar 
to copartners, its operation would be to 
supersede the provisions of the first sec- 
tion so far as relates to that class of 
debtors, and accordingly a decree of bank- 
ruptcy could not be obtained against them 
on the commission of every act of fraud 
specified by that section, unless their ac- 
tual insolvency could also be established. 

This would defeat in a great measure 
the principal object of the statute, which 
is to protect creditors against contrivan- 
ces by debtors to avoid an equal distribu- 
tion of their effects. Traders are parties 
most liable to sudden and heavy indebted- 
ness, and would be those most apt to 
attempt to favor and secure portions of 
their creditors to the sacrifice of others. 

Mercantile business in this country is 
almost entirely conducted by copartner- 
ships, and if those clauses of this statute, 
supposed by many to be the only legitimate 
provisions indicating a bankrupt law, are 
withdrawn from partnership dealers and 
merchants, and limited to individual debt- 
ors, the statute would be to a great degree 
a dead letter ; essentially so in the parti- 
culars where its searching and summary 
energies are most urgently called for. 

The conclusion to which I am led in the 
consideration of this case, differs from the 
construction given the act by the District 
Court of Tennessee (a). It is to be deeply 
regretted that varying views should be en- 
tertained by courts in different parts of the 
Union, each of which is called upon to in- 
terpret and enforce the statute, and all of 
them being clothed with co-ordinate powers. 
This result must however occasionally 
occur from the nature of things. The 
courts have no consultation or interchange 
of opinions with each other, but each judge 
forms and declares the opinion to which his 

(a) See note ante. . 



mind is led by his individual investiga- 
tions and reflections. 

These opinions too are sometimes formed 
upon aspects of subjects calculated to pro- 
duce exceedingly differing views. The 
thoroughness and learning of the arguments 
considered by our court may not be address- 
ed to another, and the rules of construction 
which govern one judge may have but 
slight influence in a particular case upon the 
opinions of another; and the circum- 
stance of each court acting exclusively 
by itself will necessarily tend, most of all 
others, to introduce discrepancies between 
the decisions of these numerous tribunals. 

It must be an occurrence familiar to the 
experience of judges, that sitting together 
and bearing the same arguments upon the 
same statement of the case, their impres- 
sions are frequently, in the first instance, 
exceedingly diverse ; and it would be a most 
rare event for two or more to hear a point 
really debatable, well discussed at the bar, 
and yet form within their own minds ex* 
actly the same conclusions. 

It is only by free conference, by mutual 
study of the question, by explanations 
and reasonings, reiterated with each other, 
and cautiously reviewed with an earnest 
anxiety to arrive at the correct result, 
that a common opinion can ordinarily be at- 
tained between men of equal intelligence 
and examining the same subject from one 
point of view, and with advantages com- 
mon to all. 

In the thirty District Courts of the 
United States, officiating under circum- 
stances of extraordinary diversity in re- 
spect to each other, the chances of oppos- 
ing judgments upon the same questions 
must almost equal in number the points to 
be decided. 

And it certainly argues creditably for 
the perspicuity and precision of our sta- 
tute laws, that they can be administered 
in so many tribunals, over a country so 
wide in extent, with practically so few and 
unimportant collisions in their construc- 
tion. 

Considering these debtors as continuing 
indebted and partners up to the time the 
petition was filed, I shall hold that their 
mere insolvency, without evidence of fraud- 
ulent acts, would not be sufficient to sus- 
tain the proceedings ; but that they are lia- 
ble to be decreed bankrupts upon the acts 
of fraud committed by their partnership, 
anterior to the passage of the bankrupt 
act, as set forth in the petition. 
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INJUNCTION. 

El parte Nightingale. In the Mailer of 
his Petition for an adverse Decree 
against Pkter Booth. Sept. 4, 1842. 

An injunction will not be granted to restrain assig- 
nees of the estate and effects of the debtor against 
whom an adverse decree is squght to restrain them 
from acting nnder the assignment, although it ia 
alleged that such assignment ia fraudulent and void 
under tne act of Congress; it is only in cases of 
actual danger to the property of the bankrupt, and 
not against its possible waste or misapplication that 
the Court will interfere by injunction. 

But the Court will protect the assets of a bankrupt 
when bis individual assignee is irresponsible or 
where he ia charged with wasting them. 

In this case an application for an ad* 
Terse decree in bankruptcy against Peter 
Booth had been made by John Nightin- 
gale, arid it appeared that on or about the 
31st day of May last, Booth, being in insol- 
vent circumstances, had made an assign- 
ment of his estate and effects to one 
Henry I. Ennis and Duncan M'Ewing, 
and it was alleged that under such assign- 
ment certain creditors of said Booth had 
been preferred, and that such assignment 
was in other respects fraudulent and void 
under the act of Congress establishing a 
uniform system of bankruptcy ; it also ap- 
peared, that the petitioning creditor was 
apprehensive that the assignees between 
the time of filing the petition for a decree, 
and the time for showing cause, would 
proceed to sell the property and effects of 
Booth, and distribute the proceeds among 
the creditors preferred. 

Mr. Fe8senden this day moved for an 
injunction against the assignees of Booth, 
to restrain their acting under the assign- 
ment, upon an affidavit detailing the above 
circumstances. 

Bktts, J. This application cannot be 
sustained : the Court will award an in- 
junction to protect the assets of a bankrupt 
when his individual assignee is charged 
with wasting them, or it appearing that 
such assignee is wholly irresponsible ; 
so where there are facts to show the 
probability of the assets being withdrawn 
or concealed when the decree of bank* 
ruptcy should be rendered : it does not 
however appear in this case that there is 
any danger of loss or misapplication of 
the effects, and it is not the course of the 
Court to allow an injunction, merely on the 
apprehension of a creditor, that the pro- 
perty might be dissipated or put out of the 
general assignee. The Court interferes 
with this high process only in case of 
actual and imminentdanger to the property 



of the bankrupt, and not as & mere pre- 
ventive against its possible waste or mis- 
application* 

Injunction refused. 



17. S3. District Conrt for the Northern District 
•f New* York. 

The Hon. Alfrbd Conckxing presiding. 

Ex parte Towbr. In the Matter of the 
petition of his creditors. 

FRAUDULENT, CONVEYANCE, ASSIGNMENT, &C. 

A debt of a petitioning creditor not due will support 
an adverse decree* 

There are three descriptions of fraudulent convey- 
ances, assignments, cVc, which brings a merchant, 
banker, factor, Ac. within the 1st section of the 
Bankrupt Act. 

1. Such as are fraudulent or agaiaat the common 
law, or ihe provisions of such English statutes as 
have been incorporated into the jurisprudence of 
this country. 

2. Such as are voluntarily made in contemplation of 
bankruptcy and for the purpose of giving a prefe- 
rence to one or more of the creditors of the debtor 
over his creditors, 

3. Assignments of all the effects of the debtor who* 
tber upon trust ior the benefit of his creditors or 
not, inasmuch as the creditor thereby deprives him* 
self of the power of carrying on his trade. 

Where J. T. on the 2d and 5th April last executed 
three several conveyances of valuable real estate, 
and on the 30th of the same month he and C T., 
hie late partner, executed an assignment of all their 
joint and separate property for the benefit of all the 
creditors :— H*u>, that from the fact of an assign- 
ment of the remaining effects of the debtor being so 
soon followed after tne assignment of the 2d and 
5th April, the inference is strong that these convey- 
ances were made in contemplation of bankruptcy, 
and for the purpose of giving a preference; yet as it 
was denied that such conveyances were fraudulent, 
they could not be said to carry intrinsic evidence of 
fraud, but that the general assignment made on the 
30th of April was an act of bankruptcy. 

All assignments by a debtor, though but of a part of 
his effects, if voluntary made in contemplation of 
bankruptcy, and for the purpose of giving a prefe- 
rence, are by virtue of tne Bankrupt Act utterly 
void; and 

All assignments by a merchant, banker, factor, &e.j 
who owes not less than S2000 of alt hie property, 
or of so much of his stock in trade as disables him 
from being a trader, whether made in contempla- 
tion of bankruptcy, or for the purpose of giving a 
preference or not, are void and acts of bankruptcy. 

This was an application for a decree 
in bankruptcy by the creditors of Julius 
Tower. It appeared in evidence that 
Tower was a merchant, that he owed 
debts to the amount of 82000, and that he 
was indebted to each of the petitioning 
creditors to the amount of $500 and up- 
wards, for which they severally held his 
promissory notes made jointly with him 
and other persons. Both of these notes 
were stated to have been made before the 
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commission of the acts of bankruptcy 
charged, and one of them was due, the 
other being payable in September next. 
The petition charged that Tower, on the 
fid and 5th April last, executed three se- 
veral fraudulent conveyances of certain 
valuable real property, and with having 
also, on the 30th day of the same mouth, in 
conjunction with Charlemagne Tower, ex- 
ecuted a fraudulent conveyance or assign- 
ment of all his property for die benefit of 
his creditors. 

The application was resisted by Julius 
Tower, woo filed objections under oath, 
by which be admitted all the facts al- 
leged in the petition, but be denied that 
the several conveyances and assignments 
mentioned in the petition were fraudu- 
lent; the same having, as he alleged, 
been executed in good fitkh. Annexed 
to his objections was a copy of the gene- 
ral assignment which purported to be 
of all the joint property of Julius and 
Charlemagne Tower, aa ex-partners in 
business under the name and style of 
Reuben Tower Sf Son*, and of all the se- 
parate property of each of thenf for the 
benefit of all the creditors without prefe- 
rence. 

M. S. Mye+s, for the creditors. 

Bacon, for the debtor* 

Concsxino, J. As to 1 the first objection 
against a decree of bankruptcy issuing, 
viz : that the debt of the petitioning cre- 
ditor is not yet due, I see no valid ground 
for such objection. The Act declares 
" that all persons being merchants, &c, 
owing debts to the amount of not less than 
$2000, shall be liable to become bankrupts, 
&c., and may upon the petition of one or 
more of their creditors to whom they owe 
debts, amounting in the whole to not less 
than $500, to the appropriate Court be so 
declared accordingly," A debt is not the 
less owing, because it is not yet due, and 
my conviction is strong, that the legisla- 
ture did not intend that the Act should 
receive the narrow construction contended 
for. The phraseology of the Act in re- 
lation to the debt of not leas than $500 to 
the petitioning creditor, is the same in this 
respect aa that used m relation to the 
aggregate amount of debts Which the 
debtor must owe of not less than $8000, 
and it is not pretended that these debts 
must be actually due. At any rate, the 
objection is inapplicable to the other peti- 
tioning creditor, whoae debt alone is more 
than sufficient, and I think it a mistake to 
suppose that a petition by two creditors, 
one of whom would be entitled to petition 

8 



alone, would be visited by the insufficiency 
of the debt claimed by the other. 

With respect to the other objection, that 
no decree can issue, because the debtor de- 
nies the fraud charged, there are three de- 
scriptions of fraudulent conveyances, as- 
signments, &c, which bring a merchant, 
banker, factor, &c., within the operation 
of the first section of the bankrupt act. 
1. Such as are fraudulent or against the 
common law, or the provisions of such 
English statutes as have been incorporated 
into the jurisprudence of this country. 2. 
Such as are voluntarily made in contem- 
plation of bankruptcy, and for the purpose 
of giving a preference to one or more of 
the creditors of the debtor over his credi- 
tors. The making of a conveyance of this 
description has always been held to be an. 
act of bankruptcy under the English bank- 
rupt law, as being contrary to the policy 
of the law, without any express words in 
the statute, but in our act they are ex- 
pressly declared to be utterly void and a 
fraud upon thii ack" 3. Assignments of 
all the effects of the debtor, whether upon 
trust for the benefit of his creditors or not 
on the ground first that the debtor neces- 
sarily deprives himself by such an act of 
the power of carrying on his trade,(a) and 
secondly, that he endeavors to put his 
property under a course of application 
and distribution among his creditors, diffe- 
rent from that which would take place 
under the bankrupt law. It is unneces- 
sary to cite authorities to show that such 
an assignment is an act of bankruptcy in 
England, because it has been a well set- 
tled and familiar rule. It is a sound and 
useful rule, and there is nothing whatever 
in the language of our act which requires 
a different construction in this respect. In 
fact the provision of the act in question, is 
copied almost verbatim from the corres- 
pondent provision in the 3d section of the 
Act of the 6 Geo. 4 ch. 16. 

With regard to the three conveyances of 
specific property, part of the debtors pro- 
perty, which he is charged with having 
made on the 2d and 5th of April, although 
from the circumstances of the case and 
especially from the fact of their having so 
soon been followed by an assignment of 
all the remaining effects of the debtor, the 
inference is strong that they were made in 
contemplation of bankruptcy, and for the 
purpose of giving an unlawful preference, 
yet inasmuch as they are denied to have 

g (a) See Wedge *. Newlyn, 4 Barn. & Adolph. 31, 
m support of this view of the cast. See also Owen 
on Bankruptcy, 22. 
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been fraudulent, it cannot be said that they 
certainly carry with them intrinsic evi- 
dence of fraud. But with respect to the 
general assignment made on the 30th 
April last, I entertain no doubt, that accord- 
ing to the express admission of the debtor, 
it is an act of bankruptcy. 

All assignments by a debtor, though but 
of apart of his effects, if voluntarily made 
in contemplation of bankruptcy and for 
the purpose of giving a preference, what- 
ever may have been the antecedent law 
of the State when they are made, are by 
virtue of the Bankrupt Act utterly void : 
and all assignments by a merchant, banker, 
factor, &c, who owes not less than $2000 
of all his property, or as was said by Lord 
Mansfield, in the case of Hooper v. Smith, 
>( of so much of his stock in trade as to dis- 
able him from being a trader," (1 W. Bl. 
442,) whether made in contemplation of 
bankruptcy, or for the purpose of giving a 
preference or not, are void and of them- 
selves acts of bankruptcy. A decree of 
bankruptcy must therefore be entered in 
this case ; and also in the case of the same 
petitioner against Charlemagne Tower, 
which depends upon exactly the same 
principles. 

rswmaesasssssssss =e=g= ~ ■■■■ . =^==— 

IN CHANCERY. 



Before the Hon. Murray Hoffman, As- 
sistant V. C. 

Hezekiah Howell and others v. Andrew 
G. Ransom, July, 1842. 

A purchase by an attorney of a judgment recovered 
for his client set aside, although no fraud in the tran- 
saction, and where the full price was given which 
could have been otherwise obtained. 

The facts of this case are detailed in the 
judgment of his Honor the Assistant Vice- 
Chancellor. 

W. M. Patterson, for complainant. 

John A. Collier, for defendant. 

The Assistant Vice Chancellor. — 
The principal facts of the case are these. 
The defendant was employed by the ex- 
ecutors of Tuthill to sue upon the demand. 
He brought his action in November, 1831, 
and recovered judgment in January term, 
1832. 

On the 21st of January, 1833, an assign- 
ment of the judgment was made by the 
executors, to the defendaut Johnson no- 
minally. It is admitted that it was entirely 
for Ransom's benefit. The reason given 
is, that Johnson might influence Wheaton, 



the debtor, to a settlement. An execution 
was issued on the 9th day of May, 1833. 
A motion was made at the special term of 
the Supreme Court in June, to open the 
default upon an affidavit of merits. This 
was opposed and denied. The execution 
was levied upon certain stock upon the 
farm, and Wheaton, the debtor, then paid 
the amount in full. The precise date of 
the payment does not I believe appear, but 
at least it was soon after the denial of the 
motion. 

Again, prior to 1824, Wheaton owned 
a valuable farm in Lisle, in the county of 
Broome, worth at the date of the judgment 
and assignment, $3000. From 1824 to 
1829, the title stood in the name of one 
Comstock, it is supposed as 8 cover, 
Wheaton having been embarrassed, and 
getting a discharge from imprisonment 
under the act. On the 15th of May, Com- 
stock reconveyed the premises to Whea 
ton in consideration of 82000, and the deed 
was recorded on the 10th of May 1829. 
Wheaton had continued in possession, so 
that on this reconveyance there was no 
visible change of the occupancy. The 
judgment became a lien upon this property. 
There is neither proof nor suggestion of 
an incumbrance upon it : and with a per- 
fect record title, and an actual possession, 
it would seem hard even for Wheaton, who 
is characterized as a reckless and suc- 
cessful defier of the law, to have succeeded 
in saving this farm from the effect of the 
judgment. 

The defendant Ransom was a practising 
attorney and counsellor, residing in Green, 
Chenango county, and Wheaton resided 
in Lisle, Broome county. 

Thus we have a case of an attorney pur- 
chasing a judgment of $743 for $75, which 
is paid immediately upon being actively 
enforced, and which was in legal consider- 
ation absolutely certain of being paid. 
But did Ransom believe it could not be 
recovered 7 It is a striking fact, that the 
testimony of repute as to the difficulty of 
realizing the demand is accompanied with 
the remark, that if any one could collect 
it, Ransom was the man. He had been 
dealing with Wheaton professionally. It 
is proven he was occasionally engaged in 
examining the records in Broome county. 
I cannot but believe he knew as much of 
Wheaton's tricks, and was as able to ex- 
pose them as any man. I am strongly 
impressed with the belief, that he felt the 
power of obtaining payment, from his know- 
ledge of Wheaton's situation and that of 
his property. According to one of the 
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witnesses, he stated to Howell that he be- 
lieved that the whole, or a greater part, 
could be collected if the management were 
left to him. The question is, if he knew 
facts showing this certainty, and stated 
them. The opinion loosely expressed 
might operate but little. The facts might 
have decided the executors to proceed. 

It is however made out by the testimo- 
ny of the defendants that the chance of col- 
lecting a claim of the amount, was generally 
reputed as very doubtful, that the pro- 
perty, if any, owned by Wheaton, was so 
covered op, and his habit of litigation so 
pertinacious, that it was generally sup- 
posed the attempt to collect a debt would 
be hopeless, or involve great trouble and 
expense. 

Again it is sworn to, that Howell ad- 
mitted Ransom stated to him, that he be- 
lieved the whole or most of the debt could 
be collected, if he was allowed to proceed 
with the management of the claim. That 
Howell urged him to purchase it, refusing 
to put the estate to further costs, and of- 
fered to sell the demand for 8100. 

The evidence in the cause may then be 
treated as making out this case. An at- 
torney obtains a judgment for his client, 
who resided at a considerable and in- 
convenient distance from his debtor. The 
judgment was for $701, and the attorney 
purchases it for $75. It is highly proba- 
ble, that if the judgment had been set up 
at public auction in the vicinity, no more 
could have been obtained for it. In fact, 
however, it was legally certain of being 
recovered. The attorney tells his client 
he thinks it can be recovered, and the 
client, an executor, presses the purchase 
upon him. 

A case is thus made out stronger in 
favor of the attorney, than almost any to 
be found in the Books. But strong as it is, 
I am well satisfied that to permit the tran- 
saction to stand, would be inconsistent with 
the settled principles of the court. I take 
the rule to be, that an acquisition by an 
attorney during a suit of the subject matter 
of that suit, is void of itself, and must be 
set aside in this court, without regard to 
the relation of value, to price, or any cir- 
cumstances of open or fair dealing on the 
part of the attorney. The rule is well 
stated by Alderson, Baron, in Jones v. 
Thomas, (2 Younge and Colly er 619.) After 
quoting Wells v. Middleton, he says, " It 
appears therefore that even a fair transac- 
tion of this nature, between an attorney 
and his client in a matter entrusted to the 
attorney in his character of attorney, may 



be set aside in order to prevent the public 
inconvenience that would arise, if profes- 
sional men, though not individually speak- 
ing intending to act unfairly, were to be 
allowed to avail themselves of their pecu- 
liar situation to enter into such transactions. 
This was the case of a purchase of a 

In' Hall v. Hallett, (1 Cox's Ca. 140,) 
the Lord Chancellor said, " If the case 
stood on the simple fact of the assignment, 
he never should be entitled to any advan- 
tage from it ; for no attorney can be per- 
mitted to buy in things in a course of 
litigation, of which litigation he has the 
management." 

In Wood v. Downes, (18 Vesey, 120,) 
conveyances for an apparent valuable con- 
sideration were decreed invalid, and to 
stand as security only for what was actu- 
ally due the attorney ; and it is obvious 
that the decree was made not on special 
ground of fraud or inadequacy, but upon 
general principles of policy. The Lord 
Chancellor relies upon Wells v. Middle- 
ton ; saying, that in that case it was ad- 
mitted that there was no objection to the 
transaction between man and man ; but it 
was overturned upon this great principle, 
the danger from the influence of attornies 
over clients while having the care of their 
property. The law says, they shall take 
no benefit under such circumstances. 

The decisions upon gifts to an attorney 
during suit, are also applicable. Hylton 
v. Hylton, 2 Vesey, 547. Wells v. Mid- 
dleton, 1 Cox's Ca. 112. Bellen v. Rus- 
sell, 1 Ball and Beatty, 96. 

See also Berrien v. McLare, (1 Hoff- 
man's Rep. 423.) 

The expression of Lord Eldon in Har- 
ris v. Tremenheere, (15 Vesey, 42,) that 
the attorney may show he paid the full 
amount which could have been obtained 
from any other person, relates to a pur- 
chase by the attorney of property other 
than that in litigation. 

If be treats for the thing itself — dealing, 
as Baron Alderson expresses it, in hoc re, 
the client may set the sale aside absolutely, 
and testimony to value at the time is wholly 
irrelevant. 

The cases upon champerty, especially 
that of Orden v. Patterson, (5 Johns. Ch. 
Rep. 44,) bear strongly upon the present. 

The complainants are entitled to recover 
the amount of the judgment after deduc- 
ting the costs and the sum of $75 paid 
upon the assignment, with interest upon 
the balance from the date of the judgment. 
They are also entitled to costs. 
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SUPERIOR COURT, 



Before Chief Justice Jones and Judges 
Oaslby aud Tal&madgb. 

Bend v. The Georgia Insurance Com- 
fANT.— 184?, 

Where a policy of insurance upon merchandise, con- 
tains a proviso, that the policy shall be suspended 
whenever and so long as the assured shall keep 
upon the premises "glass-ware in casks," it was 
held that parol evidence was admissible to prove, 
that by custom and usage, and the understanding 
between assured and assurers, the terms " glass- 
ware in casks," as contained in the clause providing 
for a suspension of the policy, do not include glass- 
ware in tight casks. 

This was an action on the ordinary fire 
policy of insurance upon merchandise 
contained in the building described in the 
policy. By the policy it was declared, 
" that in case the building should at any 
time during the time the policy would 
otherwise continue in force, be used for 
either storing or keeping any goods cur 
merchandise in the memorandum of spe- 
cial rates in the proposal annexed to the 
policy denominated hazardous or extra 
hazardous, then and from thenceforth, so 
long as the same should be so appropri- 
ated, applied or used, the policy should 
cease and be of no force or effect" In 
the memorandum of special rates in the 
proposals annexed to the policy, glase-tpare 
in package*, or booses, or casks, is denomi- 
nated hazardous. On the trial of the 
cause before Mr, Justice Tallmadge, it 
appeared, that at the time of the fire the 
plaintiff had in the Store a small quantity 
of glass-wart i» casks ; and it was there- 
fore insisted, that at the time of the fire 
the policy was suspended and inoperative. 
To obviate this objection, the plaintiff of- 
fered to prove, that by custom and usage, 
and the understanding between assured 
and assurers, the terms glass-toare in casks, 
as contained in the olauae providing for a 
suspension of the policy, da not include 
glass-ware in tight casks ; and that all' the 
casks of glass-ware on the premises at the 
time of the fire were tight casks. The 
learned Judge, however, ruled thai evi- 
dence of this usage or custom was inad- 
missible, and the plaintiff was thereupon 
nonsuited, 

An application was now made t# the 
court to set aside the nonsuit. 

Griffin and Patterson, for plaintiff 

Lord and Bktichford, for defendants* 



Jones, C. J., was of opinion that the 
evidence was admissible, and thai the nont 
suit must be set aside. (o) 

Oakley, J., concurred. 

Tallm aoob, J. The number of oasks 
of glass-ware in the store at the time of 
the fire was eight. This was but a small 
amount, in quantity or value, in com- 
parison with the entire stock of goods in- 
sured and lost; yet I apprehend it was 
sufficient to suspend the policy, if they 
were goods embraced in the prohibitory 
clause. 

Indeed, the counsel fbr the plaintiff do 
not put their claim to be exempted from 
the operation of the clause suspending 
the policy, upon the ground that the quan- 
tity or value of the glass-ware on the pre* 
misea was too inconsiderable to be noticed 
in law ; but they insist that, by usage and 
custom, and the understanding between 
assurer and assured, so long as the glass-* 
ware is kept in tight oaska, it is not in* 
eluded in the terms providing for a sua* 
pension a£ the policy ; and that the policy 
would have continued in full force had 
half the contents of the store been tight 
casks of glass-ware. The question, there* 
fore, now to be considered is, whether the 
evidence of such custom and usage should 
have been received. I am satisfied with 
the decision I made at the trial When 
the terms, in regard to the rate of premium, 
and the kind of merchandise insured by 
the policy, would include as well tight 
as loose or open oasks, I cannot think we 
are at liberty to receive evidence to give 
to the clause an entirely different meaning 
when applied to the exception in question, 

If the tight easks of glass-ware could 
not be recovered for, as a loss, under this 
policy, because they are goods M hazard- 
ous" and not covered by the policy, how 
can it be pretended, in giving construction 
to the same terms when applied to the 
clause Which suspends the policy, that by 
usage or custom, such casks of glass-ware 
are of the class not " hazardous 1" If such 
evidence were admitted, the same goods, 
with precisely the same description, at the 
same fire and lose, would be not hazardous 
goods in the clause providing for a suspen? 
sion of the policy, yet, could not be in- 
cluded in the recovery, because they are 
hazardous, and not covered by the insurance. 

But I think the evidence inadmissible 

■ i t » > ■■■■■■»■ . ■ ■ —. j ■ . i)u i , _ ■ > ■ „ u m *EF 

(a) We very much reset oar inability to present to 

the public the opinion delivered hg "* Chief Justice i 
the dissecting opinion of Bfo Justice Tallmadge ap- 
pears to contain the points of law invghed m the 
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independently of this incongruity to which* 
I have alluded. I am willing to reject the 
evidence, because it will control, or vary, 
or contradict, the positive stipulations in 
the written contract of the parties. 

There are few questions more vexatious 
than those arising out of offers of evidence 
of usage or a local custom, in regard to a 
particular branch of trade or business. 

In England, Lord Eldon expressed the 
opinion, that the practice of receiving evi- 
dence of usage or custom to control con- 
tracts bad been carried too far; (2 B. & P. 
168,) and more recently Judge Story ex- 
pressed a similar opinion, (1 Sumner, 567.) 
M I own, myself," said he, " no friend to 
the almost indiscriminate habit of late 
years, of setting up particular usages or 
customs iu almost all kinds of business 
and trade, to oontrol, vary or annul the 
general liability of parties, under the com- 
mon law, as well as under the commercial 
law. It has long appeared to me, that 
there is no small danger in admitting such 
loose and inconclusive usages and customs, 
often unknown to particular parties, and 
always liable to great misunderstandings 
and misinterpretations and abuses, to out- 
weigh the well known and well settled 
principles of law ; and I rejoice to find, 
that of late years, the courts of law, both 
in England and America, have been dis- 
posed to narrow the limits of the operation 
of such usages and oustoms, and discounte- 
asee any further extension of them." 

Whilst I should not feel authorized to 
attempt any curtailment of this species of 
evidence, I would be careful not to over- 
step the lines already marked out. 

If the words be technical as belonging 
to a particular business, science or trade, 
or total as belonging to a particular district, 
they may be explained by parol evidence, 
because they are supposed to be unintelli- 
gible to a court and jury. So also when a 
generic tennis used in a contract, proof of ex- 
trinsic circumstances, and parol evidence 
of the usage of the particular trade, or busi- 
ness, may be leeeived to show that a partic- 
ular species only, was understood to be em- 
braced under that general term. 

But if the terms in question be not tech- 
nical, or local, or generic, but are words of 
universal use, and in that primary use are 
sensible with reference to extrinsic cir- 
cumstances, and the subject matter of the 
contract, then evidence of usage and cus- 
tom togive to them a different meaning from 
their ordinary and popular acceptation, is 
inadmissible. 

In all the casee wbeve parol evidence of 
usage or custom is admissible to explain 



words in a contract, whether it be to ex- 
plain a technical term, or a local term, or a 
generic term, or words of universal use, 
such evidence is received, because the 
terms to be explained, are to the court, in- 
definite and equivocal, upon the face of 
the instrument, or made so by proof of 
" the surrounding circumstances." In all 
cases the explanatory evidence is consist- 
ent with the language of the contract. 

The case cited by the plaintiff 1 s counsel, 
7 Wend. 270, Fowler v. The Etna In. Co., is 
one where parol evidence was received, to 
explain technical terms. It was the case 
of a policy of insurance, on "a frame 
house filled in with brick." Whether by 
these terms was meant a house filled in 
with brick in the sides, and partitions, 
and to the peak of the roof, or whether 
a more limited filling was intended, could 
only be ascertained by parol evidence of 
the meaning of the terms. Judge Souther- 
land, in delivering the opinion of the court, 
says, these are not " definite and unequivocal 
terms" and for that reason, parol evidence 
was admitted to explain them. 

The case of Dow v. Whetten, 8 Wend. 
160, is one resting upon the same principle. 
It was a policy of insurance ou a cargo on 
the outward voyage, and the proceeda 
home. The vessel not having found a fa- 
vorable market abroad, returned home 
with the identical goods she carried out— - 
On the passage home they were damaged. 
Parol evidence was held to be admissible 
to prove that the term proceeds, as used in 
the policy, meant either, a new cargo pur- 
chared by means of the old, or the identi- 
cal merchandise brought home again. The 
term proceeds, as used in this policy, is a 
technical commercial term, and is certain- 
ly indefinite to those not conversant with 
commercial business. 

The case ofAstor v. The Union Ins. Co., 
7 Cow. 202, was a case in which the generio 
terms skins and hides, were used in the me- 
morandum in a policy of insurance. From 
proof of extrinsic circumstances, and be- 
cause the terms were generic, they were 
considered indefinite and equivocal, and 
parol evidence of commercial usage was 
received to show that fur skins were not 
understood to be embraced under the 
terms skins and hides. 

The same may be said of the case cited 
from 7 Johnson, Coitv. The Commercial 
In. Co., where the term roots was used in 
the memorandum of a policy of insurance. 
That is a generic term, and might embrace 
every description of vegetation that grows 
under ground. As used in that policy 
of insurance, it was ftom its generality, ae 
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well as from the extrinsic circa instances, 
considered an equivocal and indefinite 
term, and therefore open to parol proof of 
a mercantile custom or usage of that par* 
ticular branch of commerce to explain its 
meaning. 

In England the term com, in its most 
general sense, comprehends all the kinds of 
grain which constitute the food of man and 
horses. Webster's Dictionary. When 
therefore, in England the term corn is used 
in the memorandum of a policy of insu- 
rance, from its generality, it is considered 
indefinite and equivocal, and proof of the 
usage and custom of a particular branch of 
trade and commerce is admitted to show 
that a particular species, as rice, is not in- 
cluded under the generic term corn, as 
used in the policy. Parke on Ins. 112, 5 B. 
& P. 213. 

The case cited from 23 Wend. 71, was 
also one in which parol evidence was ad- 
mitted to prove the meaning of terms that 
were indefinite and equivocal. It was an 
action on a note made payable at Buffalo, 
in " Canada Money." Evidence was ad- 
mitted to show, that by the general mercan- 
tile meaning of the term at Buffalo, " Can- 
ada money" was understood to be Canada 
bank-bills and not specie, or the lawful ten- 
der of that Province. When it is consider- 
ed that we apply the term money to bank- 
bills, that they pass as money, and are a 
lawful tender unless objected to, we rea- 
dily perceive that the term "Canada 
money" is indefinite and equivocal, and re- 
quires explanation. 

The terms in question, in the case now 
under consideration, are not technical, or 
local, or generic, or indefinite, or equivocal, on 
the face of the instrument, or made so by 
proof of extrinsic circumstances, but are 
terms, sensible in reference to the subject 
matter of the contract, of universal use, and 
readily understood by every person ac- 
quainted with the English language. 

But it is insisted that they have a secon- 
dary meaning, and that evidence of such 
secondary meaning is admissible. 

The language of writers upon parol 
evidence to prove a secondary meaning to 
words, is, in general, loose and inconclu- 
sive ; and refers rather to a badly defined 
theory, upon this head, than to any well 
considered adjudications. 

In the case of the Schooner Reeside, 2 
Sumner, 567, Story, speaking of evidence, 
of usage, says, " The true and appropriate 
office of an usage or custom, is to interpret 
the otherwise indeterminate intention of 
parties, and to ascertain the nature and 
extent of their contracts, arising not from 



express stipulations, but from mere impli- 
cations and presumptions, and acts of a 
doubtful and equivocal character. It may 
also be admitted to ascertain the true 
meaning of a particular word, or of parti- 
cular words in a given instrument, when 
the word or words have various senses, some 
common, some qualified, and some technical, 
according to the subject matter to which 
they are applied. But I apprehend that 
it can never be proper lo resort to any 
usage or custom, to control or vary the 
positive stipulations in a written contract, 
and d/0rJt0rf,notinorderto contradict them. 
Judge Cowen, too, in the case 23 Wend. 
77, before cited, says, parol evidence to 
prove a secondary meaning to words is 
admissible. Neither of these cases however, 
involved a question of parol evidence, 
offered to prove a secondary meaning to 
words or terms ; and the dictum of the 
judge, in each case, must be understood to 
express a general principle, without add- 
ing the qualification which the law of evi- 
dence attaches to the admission of such 
testimony. 

Greenleaf too, in bis able treatise upon 
evidence, concedes the admissibility of 
parol evidence, to prove a secondary mean- 
ing \.o words which have a general primary 
sense. But it is quite manifest that this 
author, when he admits the legality of 
parol evidence to prove a secondary mean- 
ing to words, intends to concede it under 
the proper and legal qualification. This 
qualification is stated in a note to his work, 
containing an extract from Wigram on 
Wills. In this note, (p. 325,) Mr. Greenleaf 
says, " The rules of interpretation of wills, 
laid down by Mr. Wigramxn his admirable 
treatise on that subject, may be safely ap- 
plied, mutato nomine, to all other private 
instruments." 

Wigram'* rules, in reference to a secon- 
dary meaning of words, are these : 

" Rule I. A testator is always presumed 
to use the words according to their direct 
and primary acceptation, unless from the 
context of the will, it appears that he has 
used them in a different sense. 

" Rule II. Where there is nothing in 
the context of a will, from which it is ap- 
parent that a testator has used the words, 
in which he has expressed himself, in any 
other than their strict and primary sense, 
and where his words so interpreted are 
sensible with reference to extriusic cir- 
cumstances, it is an inflexible rule of con- 
struction, that the words of the will shall be 
interpreted in their strict and primary 
sense, and in no other, although they may 
be capable of some popular or secondary 
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interpretation, and although the most conclu- 
sive evidence of intention to use them in such 
popular or secondary sense be tendered. " 

Now the words in this policy, in their 
general acceptation, are perfectly sensible, 
in reference to the subject matter of the 
contract of insurance, and also in reference 
to all extrinsic circumstances connected 
with the policy, as we must intend, in the 
absence of any offer of proof of surrounding 
circumstances ; and there is nothing in the 
context of this policy to indicate an inten- 
tion to use the terms in question, other 
than in their ordinary and general sense : 
on the contrary, the context plainly indi- 
cates, that the words were used in no secon- 
dary sense, as in such case, they would 
have the general or primary meaning when 
applied to the property insured, and 
another or secondary meaning, when applied 
to the clause creating the suspension of 
the policy. 

In addition to the general principles of 
the law of evidence, by which I have en- 
deavored to show that the parol testimony 
of usage and custom offered in this cause 
was inadmissible, my attention has been 
drawn to two cases not cited at the argu- 
ment by either side, both of which appear 
to me to sanction the decision I made at the 
trial. 

The case of Yeales v. Pyrr, 6 Taunt. 
445, was an action on a warranty of "prime 
bacon." Evidence was offered of an usage 
in the bacon trade, that a certain latitude 
of deterioration called " average taint," was 
allowed to subsist before the bacon ceased 
to answer the description of "prime bacon." 
The evidence was held to be inadmissible, 
because it was in direct contradiction to 
the terms of the warranty, which are neither 
technical, or local, or equivocal. 

A more recent case, and one much 
more striking in its resemblance to the 
present than any that has been cited on 
either side, I find reported in Crompton 
and Jervis, 244. Blacket v. The Royal Ex- 
change Ins. Co. 

This was an insurance on the vessel 
Thames. During her voyage, among other 
damage, she lost one of her boats which 
was suspended outside of the vessel. 

On the trial of the cause, the defendants 
ottered to prove, that by the custom and 
usage between the assured and assurers, 
boats suspended outside of the vessel were not 
within the terms of the policy, and were never 
paid for at Lloyds. This evidence was 
rejected at the trial. 

The cause afterwards came before the 
Exchequer, and Lord Lyndhurst delivered 
the opinion of the court. * 



" The question in this case," says his lord' 
ship, "is whether parol evidence of an 
usage was admissible to show that for 
boats on the outside of the ship, slung 
upon the quarter, underwriters were paid. 
The policy is in the usual form as to ship 
and goods, and as far as regards the ship, 
imports to be upon the ship, (that is, the 
body,) tackle, apparel, ordnance, munition 
boats, and other furniture of the ship called 
the Thames. 

" There is no exception, and the policy is 
therefore upon the face of it upon the 
whole ship and all her furniture, and aU 
her apparel. It was in evidence in the 
cause, and admitted upon the argument 
that, upon such voyages as that insured, 
ships invariably carry a boat in the place 
in which this boat was slung, and that a 
ship would not be properly furnished or 
equipped, unless it had a boat in that place 
and so slung. 

" The objection then to the parol evi- 
dence is, that it was not to explain any 
ambiguous words in the policy, any words 
which might admit of doubt, nor to intro- 
duce matter upon which the policy was 
silent, but was at direct variance with the 
words of the policy, and in plain opposition 
to the language it used. That whereas 
the policy imported to be upon the ship, 
furniture and apparel generally, the usage 
is to say, that it is not upon all the furni- 
ture and apparel, but upon part only, ex- 
cluding the boat. 

"Usage may be admissible to explain 
what is doubtful — it is never admissible to 
contradict what is plain. * * * We are 
of opinion that the evidence of usage was 
properly rejected." 

The principle involved in that case, 
seems to me to be precisely the same as 
in the case now under consideration. 
There the terms of the policy embraced 
all the boats of the ship. Here the ex- 
ception in this policy, in terms, embraces 
all the glass in casks. There the attempt 
was made to exclude from the meaning of 
the policy, such boats of the ship as were 
in a certain position. Here it is to exclude 
such glass-ware nn casks as were in a cer- 
tain condition. 

There the Court held that the evidence 
offered would contradict the plain and 
unequivocal terms of the policy. It seems 
to me it would be equally a contradiction 
of plain and unequivocal terms to admit 
the evidence offered in this case. I adhere 
to the opinion I entertained at the trial, 
and therefore think the nonsuit ought not 
i to be set aside. 
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MISCELLANEOUS. 



Loan Bropoham.— A few years ago, Mr. H. (now 
Lord) Brougham sustained a Lois of a very important 
nature, the bags in which he carried his papers to the 
courts. In the course of the day on which the rob- 
bery took place, he received the following communi- 
cation :—" Sir, we will return you them bags, what 
was stolen out of your carriage this here morning, 
(seeing as how they belonged to a lawyer, and finding 
that we had got into bad hands,) if so be you will 
make ua a decent recompense; as our honesty de- 
serves. Should you feel inclined to do so, please go 
to Waterloo Bridge this here evening at nine o'clock ; 
where you will meet with a gem man who will ax yotf 
if your name's Brougham. Do not look him too 
hard in the face, for he is wery modest, and having 
some character to lose, does not like to be seen in 
company with a lawyer. On your telling him as 
your name's really Brougham, he will give you back 
your old clothes bags, and you in return will give him 
what you please— we leaves that to your generosity— * 
trusting only, as you're a gem ma a you'll behave as 
sieh. We hopes that you wont give no account of 
the parson what yoa '11 meet on the bridge, for he has 
get a sort of constitutional aversion to the Old Bai- 
ley, (a) seeing as how it's a disease that has proved 
fatal to all his fam.ly. We thinks you had better 
come dressed in top boots and spurs (with mustacbios 
to disguise your parson,) as we shall then have no 
doubt of our man. Please present our wery best com • 
pliments to Sir Thomas Lethbridge,'(6) with whom, 
we understand, you are on excellent terms of wisiting, 
and toil him ws hopes as how he 'U put as many 
members to sleep during his speech ifyiug as he did 
last sessions; because we can then grab Bit Tin out 
ef the members' pockets. So no more at present, but 
\ your wery humble sarvants, 
(Signed,)- 



^(tbeir+) 



(o) Now called the Central Criminal Court. 
(•) This it the reatlemaa Cobbett ased to designate H Old 
Leather Breeches." 



[From Tuesday, Sept. 90, to Tuesday, 8ept 97.} 

Voluntary Applications for Decrees. 

ROBERT C. FOLGER, of the city of Brooklyn, 
rand as one of the late firm of R. C. Folger & Co., 
Ropemakers,) Thursday, October 20, 1842, 11 A. M., 
m person* 

WILLIAM WORAM and EDER V. HAUGH- 
WOUT. of the city of New- York, Merchants, 
(firm of Woram & Harughwout,) Thursday, Octo- 
ber 30, 1942, 1 1 A. M. For Petitioners, Gerard and 
Piatt, 67 Wall-street. 

EDMUND S. MUNROE, of the city of Brooklyn, 
Gentleman, Thursday, October 20, 1842, 1 1 A. M. 
For Petitioner, Edward Buck, Esq., 60 Wall- street. 

JOHN E. MARSHALL, of the city of New- York, 
Shoemaker, Friday, October 21, 1842, 1 1 A. M. For 
Petitioner, Peter Clark, Esq., 42 John-street. 

THOMAS MULLEN, of the city of New-York, late 
Grocer, Friday, October 21, 1842, 11 A. M. For 
Petitioner, Thomas 9. Henry, Esq., 4 Spruce-street. 

CHARLES L. CARPENTER, of the city of New- 
York, Batcher, Friday, October 21, 1842, 11 A. M. 
For Petitioner, E. Paine, Esq., 64 Wall-street. 

HENRY HASKELL DEXTER, of the city of New- 
York, Broker, (and a* one of the kite firm of Ray- 
mond <fc Dexter,) Saturday, October % 1842, 11 A. M. 
For Petitioner, Silas Jones, Esq., 60 Wait-street. 

RUFUS ENO, of Pine Plains, Dutchess county, Clerk, 
Friday, October 21, 1$42, 11 A. M, in person. 



THOMAS FITCH, of the city Of New- York, dork, 
Friday, October 21, 1842, 11 A. M., in person. 

NATHANIEL HARRIS, of Bedford, Westchester 
Co., N. Y., Carpenter and Farmer, Friday, October 
28, 1842, 1 1 A. M. For Petitioner, J. N. Plait, Esq., 
25 Nassau-street. 

BARNABAS BATES, of the city of New-York, Fri- 
day, October 21, 1842, 11 A. M., in person. 

JOHN E. GILLESPIE, of Caatleton, Richmond 
county, N. Y., Shipmaster, Friday, October 21, 
1842, 1 1 A. M. For Petitioner, S. J. Mumfdrd, Esq., 
9 Nassau-street 

JOHN DAVID EVERSON, of the city of New-York, 
Accountant, Saturday, October 22, 1842, 11 A. 91. 
For Petitioner, P. Wilson, Esq., 13 Chambers-street. 

BENJAMIN SALTER, of the city of New-York, 
(and as one of the late firm of Wm. F. Salter & Co.,) 
Thurday, October 27, 1842, 11 A. M., in person. 

SA MUEL LOUNS BURY, of Brooklyn, N. Y., Thurs- 
day, October 27 1842, UA.H. For Petitioner, E. 
Paine, Esq.. 64 Wall- street. 

NATHANIEL BRUCE, of Hurley, Ulster Co., N. Y., 
late Paper Manufacturer, Thursday, October 27* 
1842, 11A.M. For Petitioner, J. T. ftomaine, Esq., 
36 John-street. 

GEORGE W. PRATT, of Newburg, N. Y., Silver- 
smith, (and as a member of the late firms of Pratt 
<fc Wood, and Pratt & Lock wood,) Thursday, Octo- 
ber 27, 1842, 11 A. M., in person. 

JOHN LEVERETT ROGERS, of the etty of New- 
York, (and as a member of the late firm of Downer 
& Rogers, Thursday, October 27, 1642, UA.H 
For Petitioner, H. E. Davies, Esq., 44 Wall-street, ' 

JOSEPH S. HIXON, New-Yorh, Merchant, Satur- 
day, October 29, 1842, 11 A. M. For Petitioner, 
Chae. Sherwood, Esq., 130 Nassau-street. 

HORACE WEEKS, New-York, Broker, Thursday 
October 27, 1842, at 11 A. M. For Petitioner, fL 
Reed, Esq., 20 Chambers-street. 

EDWARD F. NORTHAM, New-York, Merchant, 
Thursday, December 8, 1842, 11 A. M., in person. 

WILLIAM E. ANDARIESE, New-York, late si 
Merchant, Thursday, October 27, 1842, 11 A. M. 
For Petitioner, A. L. Jordan, Esq., 26 Wall-street 

BURLIN BROWN, New-York, Agent, Saturday, 
October 29, 1842, II A. M. For Petitioner, M. M. 
Davidson, Esq., 122 Broadway. 

ROBERT C. VOORHIES, New-York, Mechanic, 
Thursday. October 27, 1842, 1 1 A. M. For Petitioner^ 
John Wsilis, Esq., 62 John-street. 

JAMES GIBBONS, New- York, Clerk, (and as one 
ef the late firm of Palmer 6V Gibbons,) Thursday, 
October 27, 1842, 1 1 A. M. For Petitioner, F. Sayre, 
Esq., 461 Broome-street. 

JACOB H. MOTT, New- York, Clerk, (and as one oC 
the late firm of J. H. & J. Biott, of N. Y., Jewel- 
lers,) Thursday, October, 27, 1842, 11 A. M. For 
Petitioner, Jonathan Miller, Esq., 4 Wall-street. 

JAMES DOUGLASS, of Hunter, Greene county, 
N. Y., Laborer, Thursday, October 27, 1842, 11 A. M. 
For Petitioner, D. K. Olney, Esq. 



Advene Applications for Decrees; 

Creditors of Fa Alters Baldwin and Daniel B. Mcrf- 
■Trr, of the city of New- York, Tailors, Friday, 
October 21, 1842, 11 A. M. For Petitioners, Smith- 
Barker, Esq., 15 Beekman-street. 

Creditors of Daniel L. Bolsn and JotfK Pasts, of 
the city of New- York, Stationery Thursday, Octo- 
ber 20, 1842, 11 A. M. For Petitioners, 8. 9. Smith, 
Esq , 34 Liberty-street. 

Creditors of Lswxtr B. Rbqtja and Wiiliam Borrow, 
of the city of New- York, Dry Goods Merchants, 
Friday, October 21, 1842, 11A.M. For Petitioners, 
J. W. Benedict, Esq., 25 Nassau-street. 

V The Applications for Discharges and Certificates, art 
Iks Bflowaaeas thereof, wHI he fivewuesi #eek. 
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New-York, October 8, 1842. 

The two following cases in bankruptcy 
have recently been decided by the Court of 
Exchequer in England, sitting in Banc, 
and may be regarded as of considerable 
importance with reference to our Bank" 
rupt Law. 

The first case was an action brought by 
the assignees of Boden, a bankrupt, against 
Eaton, and was tried at Nisi Prius before 
Baron Park. It appeared that J. A. Boden, 
with his partner, a person of the name of 
Bingham, who carried on the trade of razor 
manufactory at Sheffield, gave a warrant 
of attorney to the defendants, who on de- 
fault being made, signed judgment, and on 
the 22d May a writ of fieri facias was 
issued to the Sheriff of Yorkshire, who 
by his deputy! on the 24th of the same 
month, entered on the premises of the de- 
fendant and seized both the separate and 
partnership property. The next day, and 
while still in possession, he was served with 
the following note : 
" To the High Sheriff of the County of 

York, and bis under Sheriff, and also 

to W. J. N. Ryal, his bailiff: 

" I do hereby, on behalf of the petition- 
ing creditor, give you notice that a docket 
in bankruptcy has been struck, and a fiat 
issued against J. A. Boden of Sheffield, 
in the said County of York, razor manu- 
facturer, dealer and chapman, and that 
Erior to your entering an execution in his 
ouse and premises, an act of bankruptcy 
has been committed by the said J« A. Bo- 
den. I do therefore discharge you from 
selling or disposing of his property. Dated 
this 25th day of May, 1841, 

" Luke Palfreyman, 
" Solicitor to the petitioning creditor under 
the fiat." 

The bailiff disregarded this notice, and 
neither communicated to the defendant or 
his attorney the fact of his having received 
it, until after a considerable portion of the 
property had been sold, and the amount 
<£174 6*. 10 J. paid over to the defendant; 
previous to which the proceedings towards 
bankruptcy were completed, and the plain- 
tins appointed assignees. On this evidence 
two objections to the plaintiffs right to 

3 



recover were made, on the part of the de- 
fendant, first, that a notice to the sheriff or 
his bailiff', was not notice to the^ execution 
creditor within the section of the English 
Bankrupt Act, which enacts that " all con- 
tracts, dealings, and transactions, by and 
with any bankrupt, really and bona fide 
made and entered into before the date and 
issuing of the fiat against him, and all 
executions and attachments against the 
lauds and tenements, or goods and chattels 
of such bankrupt, bona fide made, executed 
or levied, before the date and issuing of ike 
fiat, shall be deemed to be valid, notwith- 
standing any prior act of bankruptcy by 
such bankrupt committed ; provided the 
person or persons so dealing with such 
bankrupt, or at whose suit, or on whose 
account such execution or attachment shall 
have issued had not at the time of such con- 
tract, dealing, or transaction, or at the time 
of executing or levying such execution or 
attachment, notice of any prior act of batik" 
ruptcy, by him committed ; aud secondly, 
that the form of the notice was insuffi- 
cient, as merely intimating generally that 
an act of bankruptcy had been committed 
and not stating the nature of it.(a) Park, 
B., held, that the first objection was fata], 
and the plaintiff was nonsuited, with liberty 
to move to enter a verdict for the amount 
claimed. 

The other case was a suit by the as- 
signees of White & Co., bankrupts, against 
Hallo way, and was tried at Nisi Prius 
before Mr. Justice Coleridge, the object 
being to test the validity of an execution 
issued by two persons of the name of 
Hart, who had obtained judgment against 
the bankrupts in an action on a bill of ex- 
change. It appeared that before the exe- 
cution was executed, the parties committed 
an act of bankruptcy by executing an as- 
signment of all their effects for the benefit 



(a) The words used in the 2nd sec of the Act of 
Congress, are, "all dealings and transactions by 
and with any bankrupt, bonoAde made and entered 
into more than two months before the petition filed 
against him or by him, shall not be invalidated or af- 
fected by this Act ; provided, that the other party to any 
such dealings or transactions had no notice of a prior 
act of bankruptcy, or of the intention of the bankrupt 
to take Vu bsneJU of this Act." 
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of their creditore(£) to trustees, who seized 
and put a person in possession ; who on 
the sheriff's bailiff coining to execute the 
writ, informed him of the act of bank- 
ruptcy and showed him the assignment. 
The sheriff's officer having disregarded the 
above notice, the suit was brought. The 
case having come on for trial, Coleridge, 
J., held, that the notice to the sheriff was 
sufficient notice to the execution creditor, 
and directed a verdict for the plaintiff, with 
leave to the defendant to move to enter a 
nonsuit. 

Rules in both these cases having been 
entered,, it was ordered by the court that 
both the cases should be brought on 
together. 

The case of Ramsay and Eaton was 
argued by counsel first. 

The Court, consisting of a full bench, 
delivered their opinions seriatem. 

Lord Abinger, C. B. There is nothing 
whatever in this case — a notice to the bai- 
liff of the sheriff is no notice to the execu- 
tion creditor, as he certainly cannot be 
looked on as the agent of the creditor. 
This rule must therefore be made absolute. 

Pa uk, B. The words of the statutes 
afford a complete answer to the argument 
of the plaintiff in this case. The provision 
in the act, is that executions levied before 
the date of the fiat shall be valid notwith- 
standing any prior act of bankruptcy, " pro- 
vided that the person at whose suit the 
execution shall have issued had not at the 
time of executing or levying such execu- 
tion notice of any prior act of bankruptcy** 
It renders the transaction valid, not on the 
sheriff having notice, but the party insti- 
tuting the suit having notice. The notice 
to the bailiff is not a valid notice in any 
sense of the word, unless the sheriff is to 
be deemed the agent of the party, which 
he cannot be in the absence of express 
authority to show that he was by a special 
direction constituted such agent, of which 
in the present case there is no evidence. 
The sheriff is the officer of the court, and 
bound to obey its writ, and is not, in point 
of law, the agent of the party suing it out. 
If the legislature intended that notice to 
the sheriff or his officer should have the 
same effect as a notice to the party putting 
the law in motion, they have made au error 
in the choice of the words they have used, 
but which we have no alternative but to 
construe as we find them ; and we cannot, 
on the fact before us, say that the execu- 



(6) See opinion of Judge Conkling, N. Y. Leg. Obs. 
p, 8. 



tion creditor had either notice, knowledge, 
or means of knowledge of this act of bank- 
ruptcy. As to the second point, it is not 
necessary to decide that, as we consider 
the sheriff the agent of the court, not of 
the party. 

Alderson and Rolfe, B. B m concurred. 
The rule was thereupon discharged, and 
the rule in Lawson and Halloway was 
made absolute, (c) 

IN BANKRUPTCY. 



U. S. District Coart for lire Soutkora Diatrict 
•f New-Ytrk. 

The Hon. S. R. Betts presiding. 

Ex parte The Creditors of John Bailet, 
in the Matter of his Petition for a Decree 
in Bankruptcy. 

The creditors must show that a petitioner for a decree 
has 1101 produced and surrendered all his property, 
or that property which is still at his command, or 
in which he has a subsisting equity, has not been 
accounted for, to sustain objection. 

If it appear that the petitioner's property has been 
squandered by extravagant living, or dissipated by 
imprudent management, or if some supposition of an 
opprobrious character be involved in its disappear- 
ance, Buch circumstances will not alone support ob- 
jections. 

Tne purchase of the bankrupt's furniture by his son- 
inlaw at an execution sale, though the goods were 
left in possession of the bankrupt's family subse- 
quently, (but not remaining with him at the time of 
his application,) nor the purchase of his real estate 
at a mortgage sale by another son-in-law, do not 
afford presumptive evidence of an ownership re- 
maining in the bankrupt which would require him to 
account for such property in his echedules. 

This was an opposition by the creditors 
of John Bailey (who had petitioned for a 
decree in bankruptcy) on the report of the 
commissioner, to whom the case had been 
referred, showing cause against the peti- 
tioner being declared a bankrupt. 

The evidence went into the dealings 
and transactions of the petitioner from 
the year 1820 to the present lime, but no 
particular specific fraud or concealment of 
property appeared to be made out. 

Monellf for the creditors. 

Jansen, for the bankrupt. 

Cur. ad. vult. 

(c) Feb. 26, 1S42. Since the above cases were 
decided, it has been held that notice of an act of 
bankruptcy communicated to the attorney of an exe- 
cution creditor previously to the issuing of a^f./a., 
sued out by such attorney, sufficient (though the fiat 
had issued after the Ji.. fa. writ was lodged with the 
sheriff) to render the execution of no validity against 
the assignees. Roth well v. Timbrel], Easter Term, 
1842, 2 B. August, 1842. 
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Betts, Dist. J. The question whether 
the petitioner shall be deemed a bankrupt 
comes upon objections filed by his creditors, 
and the report of the commissioner of the 
proofs thereon. 

A wide extent of proof has been al- 
lowed the creditors, and the general bear- 
ing of it as a whole seems to be, that the 
petitioner has, since the year 1820, been in 
possession of property, or entitled to re- 
ceive it, which is not clearly accouuted for 
by him. Admitting the inference is support- 
ed by the facts in evidence, that the appre- 
ciation of real estate purchased in Goshen 
by the petitioner, the profits of bis various 
copartnerships, his rents, the monies re- 
tained by him on loan, &c, placed at his 
disposal an amount of money greatly be- 
yond what he has shown to have been 
expended or appropriated by him, it by no 
means follows that such inference supports 
the objections taken in this case. 

The petition was filed on the first of 
March last, and the question at issue ac- 
cordingly is, whether the petitioner set 
forth a true account of the property, rights 
and credits belonging to him at that time. 
He asserts that he has done so. This the 
creditors deny, and undertake to establish 
their allegation by proof. The pertinency 
and effect of the evidence to maintain this 
point on their part is, therefore, the essential 
subject for consideration. 

Undoubtedly, testimony that a man pos- 
sessed a capital at one time in property or 
money, is evidence conducive to show that 
he held it, or some representative in value 
at any subsequent time, and if the two 
periods are brought into close proximity, 
and no known change of his affairs occurs, 
the evidence would raise a presumption 
next to positive proof that he continued to 
possess such means. 

It is obvious, however, that, as the pe- 
riods compared recede in point of time, 
the force of the presumption weakens so as 
to become exceedingly feeble, and even 
amount to no evidence at all unless sup- 
potted by corroborative circumstances. 

In the case before the court, proof that 
tho petitioner had $1000 in cash on the 
first of February or first of January, 1S42, 
would import that it remained his on the 
first of March, unless some clear explana- 
tion of its disposition was furnished. But 
evidence that such amount went into his 
hands in 1826, would be but an exceeding- 
ly slight ground for inferring that he had it 
in 1842, in the absence of any statement of 
his denying its possession, and would raise 



no suspicion in impeachment of his oath 
upon the subject. 

Two or three other general features of 
the case will be adverted to as illustrative 
of the doctrine upon which this decision will 
be grounded. 

The creditors undertake to trace the 
circumstances and course of business of the 
bankrupt for twenty years and more, from 
his removal to Goshen, in the year 1820, 
with his family, where he commenced the 
grocery business with a capital of $500, and 
household furniture worth about $200, 
through his various employments as mer- 
chant by himself and in partnerships ; as ta- 
vern-keeper ; keeper of the county gaol ; 
butcher, and clerk in a store. And though, 
during the running of this period of time, 
and in his shilling avocations, it is in proof 
that money had been earned and property 
acquired by him, which sums up in the 
aggregate to a considerable amount ; and, 
although bis own statement of his affairs, 
and the receipt and expenditure of monies 
be admitted loose and unsatisfactory as a 
matter of debit and credit or strict ac- 
counting, yet his income and means are not 
shown to be of a magnitude that they might 
not, in that long period of time, have been 
absorbed in the ordinary expenses of a 
family, or be lost through his own improvi- 
dence or prodigality without exciting spe- 
cial remark or notice. Furthermore, it 
does not appear upon the proofs, the bank- 
rupt was ever regarded a man of affluence, 
nor is there evidence of any clear invest- 
ment of property by him whilst he so con- 
tinued in business. 

On the contrary, the general complexion 
of the evidence denotes that his circum- 
stances must have been during the time 
rather straightened and embarrassed ; for 
his real estate was placed under mortgages, 
and was ultimately sold on their foreclosure, 
and judgments were at times obtained 
against him, on one of which bis personal 
effects were ultimately all sold. 

The most the whole of this description 
of proof makes out, in my judgment, is, 
that the bankrupt was placed in circum- 
stances when, by prudence and good 
judgment, he might have secured proper- 
ty to himself; but it fails to prove he ever ac- 
quired means which placed him independent 
of his debts and liabilities. But, taking 
the view of the proofs urged on the part 
of the creditors, that they show the bank- 
rupt realized several thousands of dollars 
from the profits of his various businesses, 
this fact will in no way support the objec- 
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tions, unless the right to such property is 
shown to have continued with him at the 
period of this application. 

If it has been squandered by extravagant 
living, or dissipated by improvident manage- 
ment, or some supposition of an opprobrious 
character be involved in its disappear- 
ance, no such circumstance would support 
the objections. 

The act demands of the bankrupt the 
surrender of property actually his when he 
presents his petition, but holds him to no 
accountability for past improvidence or vice 
in the disposition of his estate. 

The creditors, in resisting his prayer for 
a discharge, take upon themselves to prove 
he has not produced and surrendered all his 
property — that there is property still at bis 
command, or in which he has a subsisting 
equity. 

The testimony very clearly shows, that 
at least when the bankrupt left Goshen and 
removed to Middleton, he had been, by 
various proceedings at law and equity, 
■tripped of all the property he was known 
to possess. 

It is thought there are badges of fraud 
discerned in those proceedings, because one 
of his sons-in-law purchased his personal 
property at a sheriff's sale, and another ac- 
quired a portion of his real estate from 
the mortgagee who had bid it in on a 
mortgage sale. 

To give any significancy to these imputa- 
tions of fraudulent contrivance, it is neces- 
sary that the right of property should have 
been left in the bankrupt after the sale as 
it was before ;— .-that he should have ad- 
vanced the money to make the purchases, 
or that a possession should have been al- 
lowed him, which might be regarded a 
fraud on creditors. 

No rule of law or equity inhibits the 
purchase of a father-in-law's property at 
public sale by his son-in-law, the relation- 
ship only availing to help out or give point 
to proofs of mala fides in the transaction. 

There is no such proof in this case to be 
helped by the presumption or suspicion. 

The bankrupt had ceased to have any 
possession of the personal property for 
more than a year before his application 
under the act, and the testimony is direct 
and positive that he retained no interest 
whatever in the real estate after the fore- 
closure of the mortgage and sale under it 

It is not intended to assert that this is a 
plain case of open and ingenuous proceed- 
ing in all respects on the part of the bank- 
rupt. There are doubtless many matters 
disclosed by the proofs that give occasion 



to doubt whether he has dealt with entire 
fairness towards his creditors whilst he was 
in credit and had command of means 
which might have been applied in part to 
their benefit, and the want of plain and full 
accounts of his business transactions, not 
only tends to embarrass inquiry into the 
state of his affairs, but is calculated to 
awake suspicion that there is an intention- 
al concealment of facts which would ope- 
rate to his prejudice. 

Be the effect of these investigations what 
they may upon the general correctness or in* 
tegrity of the bankrupt's dealings, I think the 
evidence as it stands will justly admit of 
only one conclusion bearing on the issue 
now to be decided, and that is, that it does 
not show the bankrupt to have had proper- 
ty of any kind at the time thia. petition was 
filed. 

Admitting there are circumstances 
brought to light in the review of the bank- 
rupt's affairs, which might most naturally 
excite suspicions in the minds of his credi* 
tors, I should still do injustice to my own 
impressions, deduced from the testimony, if 
I did not add that I discover no deficiency 
in his means that might not be readily ac- 
counted for from ungainful adventures in 
business— an expenditure in living fully up 
to, if not above his income, and losses in 
bis bad speculation in Middleton. 

It is not however of moment now to adjust 
the weight of evidence applicable to either 
of these hypotheses ; the point submitted 
upon these objections is disposed of by 
pronouncingthat the creditors have failed to 
sustain them by proof. 
# It is accordingly ordered, that the objec- 
tions be disallowed, and that the petitioner 
have leave to put his case on the docket, 
and move for a decree of bankruptcy. 



Ex parte The Creditors of David H. 
Robertson, in the Matter of hu Petition 
Jbr a Decree in Bankruptcy. 

The bankrupt is only bound to set forth in his schedule 
such property as he has a right or interest in at the 
time of petitioning ; but if property, or the right or 
interest thereto or therein, nave past out of the pe- 
titioner prior to petitioning, whether by negligence, 
extravagance, gaming, donation, or fraud, it need 
not be set forth in the schhdule ; where, therefore, 
the petitioner, while in debt, purchased a house and 
lot and paid 86000 dollars towards the purchase, and 
had the conveyance made to his mother, and subse- 
quently confessed s judgment to his mother for 
% 10,000, under which his household furniture, horses, 
carriages, &c, were sold, and bid off nominally for 
his mother, and he and nis family afterwards pos- 
sessed and used the same as his own, and it ap- 
peared that the mother's circumstances were such 
that she could not have been a bona fide purchaser : 
It was held to be unnecessary to insert such proper- 
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Xf in achedule ; also, that the mother was properly 
inserted as a creditor. 
There being strong probable cause for opposition to the 
proceedings of Bankrupt, leave was given to the 
creditors to elect to file the objections interposed to 
the bankruptcy of the petitioner to the allowance 
of bis discharge and certificate, and thai the proofs 
then taken might be used by either party on the 
hearing of the objections to the decree. 

This was an opposition by creditors show- 
ing cause against a decree of bankruptcy 
being granted to the petitioner. The case 
bad been referred on the objections filed, 
and was now submitted to the court on the 
report of the commissioner. 

It appeared that the petitioner, being 
deeply indebted, purchased a house and lot 
iu the Second Avenue, and paid $6000 
cash towards the purchase, and that the 
conveyance thereof was made to his 
mother ; that subsequently he confessed a 
judgment to his mother for $10,000, under 
which he caused his household furniture, 
horses, carriages, &c, to be sold, and to be 
bid off nominally for his mother, and that 
be and his family have always since pos- 
sessed and enjoyed the real and personal 
estate as his own, and also, that the cir- 
cumstances of the petitioner's mother were 
such that she could not have been bona fide 
purchaser, she being destitute of property 
and dependant upon the petitioner for sup- 
port, and that the indebtedness of the pe- 
tioner to his mother had no foundation iu 
Jaw or equity. 

It was contended that the evidence ex- 
hibited, in the case proved conclusively, 
{hat the petitioner had fraudulently with- 
held from his schedule property really his, 
and had also placed upon it a debt due to 
his mother, which was wholly fictitious and 
fraudulent. 

Fcssenden, for the creditors, 
JNash, for the petitioner. 
Bbtts, J. The objections, now under 
consideration, are to the petitioner's being 
declared a bankrupt, and before it is ne- 
cessary to enter into an examination and 
estimate of the evidence produced, the 
question is to be settled, whether, if all 
these allegations have been clearly esta- 
blished, they present a bar to the decree of 
bankruptcy now moved for. 

The first section of the Bankrupt Act 
requires the petitioner, applying for a de- 
cree on his own behalf, to set forth an ac- 
curate inventory of his property, rights 
and credits, of every name, kind and des- 
cription, &c. The Act, though framed in 
the most comprehensive terms, demands 
in this particular a statement of his pro- 
perty or interest, and has reference to some 



right or interest inherent in the bankrupt. 
Whatever that may be, however contingent 
or valueless, he must name it and point it 
out to his creditors. He is not permitted 
to exercise his own judgment as to its 
worth to them. But the language of the 
Act manifestly has relation to a right or 
interest subsisting in the bankrupt; to that 
which he can swear belongs to him. This 
then cannot include property which might 
have continued his, but has passed out of 
him so as no longer to be reclaimable by 
him, whether it is lost by negligence, by 
extravagance, by donation, or by fraud. 

The conveyance of the real estate to his 
mother, if purchased with the bankrupt's 
money, or without bona fife consideration 
between them, would be entirely nugatory 
as to his creditors, and they would have 
their remedies upon it the same as if the 
title had been taken in his own name. 
This is by the positive terms of the statute of 
this state, (1 R. S. 728, § 51, 52,) and so the 
law has always been in respect to fraudu- 
lent conveyances as well as resulting 
trusts. (7 Johns. R. 161 ; 13 Johns. R. 471 ; 
ibid. 463 ; 16 Johns. R. 197.) 

The sale of personal property under a 
sham judgment and execution, would in- 
terpose still less impediment to the re- 
medies of creditors ; they could attach 
it as if no such proceeding had existed, and 
the continued possession of the debtor would 
be marked as a badge of fraud of a cha- 
racter so decisive as to demand the clear- 
est evidence of bona fides and valuable 
consideration between the debtor and the 
preferred party making claim to the pro- 
perty. (9 Johns. R. 243 ; ibid. 377.) Still 
the rule has always been declared with like 
precision and authority, that fraudulent 
conveyances, or resulting trusts, bind par- 
ties aitd privies, and are absolute convey- 
ances between the grantor and the grantee. 
(16 Johns. R. 189; 1 Paine, 461; 3 Johns. 
It. 378.) And even in respect to chattels, 
it so far divests the right of the grantee, 
that his creditors cannot take the goods 
without suit brought. (7 Johns. R. 161.) 

The reference to adjudications, confirm- 
ing and applying this doctrine, might be 
greatly enlarged, but sufficient is given to 
indicate that the rule of law is plainly and 
definitively settled on this point. 

On general principles therefore, a per- 
son disposing of his property by voluntary 
gift or grant, cannot be regarded as having 
in himself thereafter any right or interest 
thereto in law or equity. 

He could not, with propriety, assert any 
title to it, nor could he, without deep pe- 
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ril, take an oath that he was owner or pos- 
sessed any right in property so parted 
with. 

Is, then, this general doctrine of the law 
varied by the Bankrupt Act 1 

The second section declares, " That all 
future payments in contemplation of bank- 
ruptcy, &c, and all other payments, secu- 
rities, conveyances, or transfers of proper- 
ty, made or given by such bankrupt, in con- 
templation of bankruptcy, to any person or 
persons whatsoever, not being a bona fide 
creditor or purchaser for a valuable consi- 
deration without notice, shall be deemed 
utterly void and a fraud upon this act." 

This provision of the law cannot be 
made to reach the purchase of the real 
estate and* conveyance to the mother of 
the bankrupt, for if it is not confined to 
conveyances made subsequent, and may 
embrace those of the character designated 
whenever made, yet this one could not have 
been given in contemplation of the bank- 
ruptcy provided for in this statute. The 
conveyance was made May 1, 1839, and 
the act did not pass until August 19, 1841. 
There could not, therefore, be any such 
contemplation of bankruptcy supposed in 
this case as is guarded against by the pro- 
visions of this section. 

Moreover, if the section does extend to 
all intended fraudulent conveyances made 
by insolvents, or those in failing circum- 
stances, the clause immediately succeeding 
denotes that such persons are notwith- 
standing to be declared bankrupts, for the 
essential remedy against such fraud is de- 
pendent upon such decree. The section 
proceeds, " and the assignee under the bank- 
ruptcy shall be entitled to claim, sue for, 
recover, and remove the same as part of the 
assets of the bankruptcy." 

This remedial provision will be nugatory 
without a decree of bankruptcy, and ac- 
cordingly in neitherpoint of view would the 
fact that the conveyance of May 1, 1839, 
was fraudulent, be proper matter to bar 
such decree. 

The judgment, confessed by the peti- 
tioner to his mother, is put upon his sche- 
dule as a valid and subsisting debt, and it 
is one objection on the part of creditors, 
that this is a false list of the petitioner's 
creditors, and the amount due to each, this 
judgment not resting on a bona fide con- 
sideration. 

The reply to this objection is that the 
judgment is not rendered void by the bank- 
rupt act, because it was a security given 
before the statute was passed, and by the 
express words of the second section, that 



avoids such securities only when made in 
futuro; and accordingly it stands affected 
only by the general rules of law. 

By those rules most clearly it is a valid 
and indisputable indebtedness, as against 
the petitioner. He is concluded from deny- 
ing the debt, and however destitute of 
valuable consideration it might have been 
in its origin, yet as between himself and the 
judgment creditor and his representatives, it 
must be recognized by him as a debt he is 
liable to discharge. 

He accordingly properly put the bolder 
of the judgment in the list of his creditors. 

This responsibility is, however, attached 
to himself, and the property he may pos- 
sess after all his debts are discharged. If 
the judgment is without legal or fair con- 
sideration, it is mere waste-paper as against 
his other creditors or his assignee in bank- 
ruptcy. 

Under the views, therefore, I take of 
this case, I must overrule the objections ; 
but as it appears to me there is strong 
probable cause for the opposition taken to 
the proceedings of the bankrupt, this order 
will be connected, with the condition that 
the creditors have leave, if they elect so to 
do, to file the objections now interposed to 
the bankruptcy of the petitioner, to the 
allowance of his discharge and certificate, 
and that the proofs already taken may be 
used by either party on the hearing of the 
-objections to that decree. 

No costs are allowed to either party. 



In the Matter of the petition of Brown 
King for a Discharge and Certificate. 

A creditor who has not proved his debt, cannot file ob- 
jections and make opposition to the discharge of a 
bankrupt. 

Where exception is taken before a commissioner as to 
the competency of a party to present objections on 
the ground that the creditor had not proved his debt, 
the commissioner may disregard the same ; his duty 
is to take proofs under the order of reference on the 
objections filed in court ; the exception should have 
been taken by the bankrupt before the court to tbe 
reception of the objections when offered by the cre- 
ditors, and the decision of the court had, particularly 
on the right of the party, to oppose his discharge 
before the objections were filed, and an order of re* 
ference was entered on the docket. 

The words, "other persons in interest" spoken of in 
the act, appears to apply to creditors who have 
ulterior or contingent claims against a bankrupt, 
such as signing in co-suretyship 'with him to third 
persons; holding his guarantee on some contract 
or covenant not yet broken, or to cases in which a 
bankrupt would stand under a liability to a party 
not amounting to a debt, or coming within the class 
of claims authorized by the statute to be proved as 
debts. 

In this case the bankrupt had filed bis 
petition for a discharge and certificate, and 
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the case was referred to Commissioner 
Cambreleng on the objections filed. 

A preliminary objection was raised by 
the counsel for the bankrupt, as to the 
competency of the opposing party to ap- 
pear and interpose objections in the cha- 
racter of a creditor, inasmuch as he had not 
proved any debt. 

The commissioner decided againsj; the 
objection, and the point was thereupon 
submitted to the court for adjudication. 
Scars, for the bankrupt. 
Thompson, for the creditors. 
Betts, J. — The commissioner was cor- 
rect in disregarding the exception, as it 
did not appertain to him to inquire into 
the capacity of parties to litigate in a mat- 
ter specifically referred to him for exami- 
* nation. His duty was to take proofs under 
the' order of reference on the objections 
filed in court, and ho was bound to consider 
those objections as admitted by the court 
and every question as to the competency of 
the party to present them, and of regu- 
larity in their reception and reference to 
have been acted on and disposed of by the 
court. 

The bankrupt should accordingly have 
taken his exception before the court to the 
reception of the objections when offered 
by the creditor, and obtained the decision of 
the court preliminarily on the right of the 
parly to oppose his discharge, before the 
objections were filed, aud an order of re- 
ference was entered upon the docket. 

According to strict practice in courts of 
common or civil law jurisdiction, all ex- 
ception to the competency of a party to 
sue or defend is deemed waved by omitting 
to interpose an exceptive allegation in the 
first instance in the nature of a plea in 
abatement, or demurrer, and by taking any 
subsequent step in the cause. 

It would not however be convenient to 
apply the rules of strict practice, apper- 
taining to processes in plenary suits to 
proceedings in bankruptcy, as conducted 
under this act. They are essentially 
summary, and informal, and in the particu- 
lar now brought up, it might well happen 
that the objections and order of reference 
would all be taken simultaneously with 
the motion of the bankrupt for his dis- 
charge, and when he would have no op- 
portunity to search the files and dockets 
to ascertain whether debts had been proved, 
or the objector was otherwise qualified to 
appear and litigate. 

The court would accordingly always 
allow the bankrupt an opportunity to be 
relieved from an unjustifiable interference 



with his proceedings after he could make 
the proper examinations and possess him- 
self of the facts, and not hold him to be 
ready at his peril to resist an opposition 
which might come upon him without other 
notice than accompanied the making it. 
He would therefore in a proper case be 
permitted to move the court, within a 
reasonable time afterwards, to vacate ob- 
jections or other proceedings improperly 
taken against him, and offered unexpect- 
edly in court on his application for a 
decree. Considering this case as now 
presented, on a motion to disallow the ob- 
jections taken, either when they were first 
offered or made subsequently to vacate 
them, I shall proceed to consider and dis- 
pose of the points of law raised by the 
exceptions. 

The objections are filed on behalf of 
Flatt Rogers, as an opposing creditor, who 
it is conceded has not proved any debt 
against the bankrupt. 

They charge that the bankrupt has 
fraudulently concealed property, and has 
since January 1, 1841, iu contemplation of 
bankruptcy by assignment, &c, secured a 
preference to some of his creditors. 

A further exception is taken by the 
bankrupt to the third objection, that it is 
inapplicable to the motion for a discharge, 
and could only be made against the ap- 
plication for a decree of bankruptcy. It 
charges that the bankrupt has not set 
forth a correct list of his creditors with 
the amount due to each. The decision, 
however, upon the two first objections, 
will supersede the necessity of considering 
this at large. 

The bankrupt act marks out two stages 
of procedure to be taken by a petitioner 
on his voluntary application for the benefit 
of the act, each having proceedings pecu- 
liar to itself and clearly discriminated from 
the other. 

The first step is to obtain a decree de- 
claring him a bankrupt. 

This privilege is not yielded him as a 
matter of course. He must show himself 
clearly within the description of parties 
specified by the statute, and that be has 
fulfilled on his part the conditions to such 
decree prescribed by the first section. 

Nor does the act rest upon evidence of 
compliance furnished on his part, however 
full and convincing it may be, but by the 
7th section directs him to give public 
notice in a newspaper, at least for twenty 
days of his intention, &c, &c, to apply ; 
and then provides, that " all persons inte- 
rested may appear at the time and place 
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where the hearing is thus to be had, and 
show cause, if any they have, why the 
prayer of the said petitioner should not be 
granted." 

Here is the broadest opportunity opened 
to all persons interested in the matter to 
appear and be heard against a decree of 
bankruptcy, the operation of which, under 
the 3d section, is to divest him of all his 
property of every name and description, 
and vest it in the assignee. 

After this point is passed and the party 
is declared a bankrupt, a new relationship 
commences between him and his creditors j 
one in which the ulterior hazards are all 
his, and the advantages, if any now exist, 
fall to the side of his creditors. 

The decree can never be revoked, his 
property cannot be restored ; that is now 
allotted absolutely to his creditors, and he 
will further be deprived of the benefit of 
a discharge, the expectation of which was 
the inducement to his seeking a decree of 
bankruptcy under certain circumstances 
pointed out by the act. 

The posture in which the law places 
him then, when the final appeal for his dis- 
charge is made, is to be regarded. 

He is required to give very special no- 
tice to " all creditors who have proved their 
debts and other persons in interest," of his 
intention to apply for a discharge, and the 
act then declares that at the time and 
place " any such creditors, or other persons 
in interest, may appear and contest the right 
of the bankrupt thereto." 

Who then is he compelled to recognize 
as competent parties to resist this applica- 
tion ? 

It would seem that his creditors, as such, 
could not righthfully appear in the con- 
troversy, but must have the further and 
special qualification of having proved their 
debts. This stands both as a condition pre- 
cedent and as a descriptio personarum pre- 
scribed by the statute, and parties when 
they attempt to litigate a question under 
it, most clearly must bring themselves 
within the terms and requisitions distinctly 
indicated by the act. The provisions of 
the bankrupt act are framed upon the an- 
ticipation that every bankrupt will have 
property passing from him through bis as- 
signee to his creditors. 

The interest in this property is what 
the law attempts to uphold and secure to 
creditors. It puts all the powers of the 
courts in action to discover, arrest, and 
distribute the property and rights of pro- 
perty of a bankrupt But whatever may 
be its extent, no portion of it can be allotted 



to persons not having liens npon it, without 
they first prove their debts. 

They acquire no persona standi injudicio 
in respect to a bankrupt's estate, but upon 
the authority of debts proved. 

This denotes that in referring to credi- 
tors who had proved their debts, as em* 
powered to resist the bankrupt in obtaining 
the special benefits of the act for which 
he was suing, Congress had in view, and 
intended to describe that class who were 
entitled to share his estate and be benefitted 
by the decree of bankruptcy. 

This special qualification is necessary to 
enable creditors to partake in dividends, 
(sec. 10) to file a dissent, (sec. 4) and under 
the best accredited rules of interpretation, 
the like signification should be applied to 
the same phrase when it occurs again in the 
same statute : and accordingly it must be 
accepted as the intendment of Congress 
that creditors, in order to show cause 
against a bankrupt's discharge, must qualify 
themselves by proving their debts. 

Who, then, are "other persons in interest,' 9 
spoken of in the act, if creditors are not 
referred to and iucluded ? 

That the words may embrace creditors, 
and are used in that sense also by Congress, 
is manifest from the 7th section authorizing 
" all persons interested" to show cause 
against a decree of bankruptcy ; and it is 
most manifest that this right of opposition 
is extended to creditors, they being the 
prominent, if not indeed the only parties 
who would be likely to feel an interest in 
the matter. Yet it by no means follows 
that the language bears no other meaning 
than that of creditors, and it is against all 
rules of construction to, suppose these 
different descriptions are used in identi- 
cally the same sense by Congress in the 
clause under consideration, for then it 
would be gross tautology without signifi- 
cancy or necessity. The court must sup- 
pose a special meaning was affixed to the 
language by Congress, and as a funda- 
mental rule of interpretation, that mean- 
ing will be regarded as varying from that 
of creditors, both to avoid redundancy and 
because the term creditors had been in the 
same connection used in a way to mark that 
the nomen genercdisimum was not designed, 
but only a special class. Besides, creditors 
in their general relation to the bankrupt 
must necessarily be allowed to make the 
opposition included by the 7th section, be- 
cause they could not prove their debts until 
the decree then applied for, and which they 
were notified to oppose, had actually passed. 
The court is not called upon to designate 
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the instances in which meaning could be 
given to the phrase " others in interest/' 
without applying it to creditors in the ordi- 
nary import and understanding of that 
term. 

There would seem no incongruity how- 
ever, in considering; it as embracing ulterior 
and contingent claims against a bankrupt ; 
such perhaps as signing in co-suretyship 
with him to a third person, or holding his 
guaranty on some contract or covenant not 
yet broke, and various other cases that 
might be put in which a bankrupt would 
stand under a liability to a party , not 
amounting to a debt, or coming within the 
class of claims authorized by the statute to 
be proved as debts. 

My opinion accordingly is, that the cre- 
ditor could not rightfully file objections 
and make opposition to the discharge of the 
bankrupt, tor want of having previously 
proved his debt 

The objections will therefore be disal- 
lowed. 



IN CHANCERY. 

Before the Hon. Murray Hoffman, As- 
sistant V. G. 

David Castbllo and Jambs B. Pricb v. 
Thb City Bank of Albany and others, 
August 1, 1842. 

A sale at the board of brokers of hypothecated stock, 
upon a default, is not valid, unless there is an ex- 
press stipulation authorizing it. 

No sale of such stock is valid except made at public 
auction, upon reasonable notice of time and place, 
unless otherwise agreed upon. 

This rule applies even to a case where the hypotheca- 
tion is general, and no specification of the mode, or 
time of sale, and the pledgee has applied to the 
borrower to repay the debt, or he would sell the 
stock. 

The circumstances of this case are de- 
tailed in the judgment of his Honor. 

C. Edwards, for the complainants. 

Pruyn, for the defendants. 

The Assistant Vice Chancellor. — 
The case narrows itself into one ques- 
tion ; whether a party with whom stock 
is hypothecated, after having called for 
a redemption repeatedly, and apprized the 
pledger of his intention to sell, and after 
offering it at the board of brokers in New- 
York, may sell at private sale, without 
any notice to the pledger of the time and 
place 1 

The hypothecation was general, without 
any specification of the time of redemption, 

4 



or power to sell, or direction as to the mode 
of selling. 

Warren, the agent and broker, expressly 
states that he repeatedly called upon the 
Josephs to pay up the balance. He re- 
ceived the stock from the bank in May, 
and through that month made demands for 
payment, and stated that he was otherwise 
ordered to sell. 

Allen, also, demanded payment frequently 
through April and in May. 

It was also admitted that the Josephs not 
only would not, but were wholly unable to 
redeem the stock then, or subsequently to 
their failure. It is equally clear from the 
testimony, that the utmost market value at 
or about the time, was obtained for the 
stock. It was so depressed, that undoubt- 
edly, except for the project of Hartoun, of 
getting the command of the company with 
a view to the next election, the price re- 
ceived could not have been had. 

It has been pressed that the bank ought 
not to have sold at that period of depres- 
sion, when prices were so ruinous. The 
bank was no doubt pressed, as every other 
institution was, to fulfil its own obligations, 
and it is highly probable that indulgence 
and delay here, would have been neglect 
of duty to others. This argument cannot 
be regarded. 

Warren then attempts to sell the pro- 
perty at the board of brokers. He ex- 
pressly swears to this, and the omission of 
such an offer on the regular quotation book 
cannot countervail his testimony. He of- 
fered it at 53, which he could not get. 

In July, 1837, Allen sold 90 shares at 
50 per cent. He says he felt a disinclina- 
tion to hold the stock, from the course of 
business, and the apprehension that the 
securities of that company as well as others 
might prove insufficient. He adds that he 
thinks there was no considerable rise till 
towards the close of the year when the 
stock rose to 60 or upwards. It is possible 
it went to 65 or ?0. Lemson says, that in 
his opinion, no one would have sold at 50 
unless compelled to do so to raise money ; 
but he states that the stock ranged in value, 
through April and May, 18J7, from 45 to 
55 or 60. The lowest point, he thinks, 
was 45 per cent. There were a number 
of sales made during that year, from 50 
to probably 60. He justly adds that the 
value on the books was no criterion of the 
market value. 

It was once the law of the court that a 
pledger could only extinguish the right of 
redeeming personal property by a bill. 
That rule was altered, and it became settled 



20 



Ttttt NUW-YUKK LEGAL OBSERVER. 



David Castello and James B. Price v. The City Bank of Albany and others. 



that such an effectual sale might be made 
upon giving reasonable previous notice to 
the debtor to redeem. (Hart v. Ten Eyck, 
2 Johns. Cb. Cas., 180.) 

In the case of Tucker v. Wilson, 1 P. 
Wms. 261, 5 Br. P. C.193, cited by Chan- 
cellor Kent, the lender, after the day of 
payment, gave notice that he would sell, 
and appointing a time Jar that purpose, de- 
sired the borrower to be present, to see 
that the annuity was sold at the full value. 
The borrower requested delay to a certain 
day, which was granted. The annuities 
were sold at the exchange by a sworn 
broker, for the full market value. The an- 
nuities rose in value, and the present bill 
was brought to compel a purchase of the 
same annuities, on payment of principal 
and interest. On appeal to the Lords, the 
sale was held good, reversing the Chancel- 
lor's decree. 5 Br. Pool, Ca. 193. It de- 
serves much notice, that according to the 
minute report in Brown, the day of the 
sale was Monday, the 7th of April, and 
that was the precise day to which the 
borrower requested the adjournment might 
be made. The report in Peere Williams 
is inaccurate. 

In De Lisle v. Priestman, Browne's 
Pennsylvania Reports, 1 82, the court say, 
that where no time is specified for the re- 
demption of a pledge, the lender or pawnee 
cannot sell it without notice to the person 
respecting it It does not plainly appear 
whether this means notice to redeem or 
notice of the time of sale. In the Farmer's 
Bank of Maryland case, (2 Bland's Rep. 
39(5,) by the charter, the debts of the party 
were to be discharged before a transfer 
could be compelled. It was held that this 
constituted a moil gage, or pledge of stock, 
and the Chancellor says " the bank might, 
as in all similar cases, without a bill to 
foreclose, on giving notice to the debtor, 
have proceeded to sell at public auction, 
and applied the proceeds in satisfaction of 
the claim." 

The Superior Court of New- York have 
on several occasions decided, that a sale of 
stock pledged for a debt could not be made 
at the Board of Brokers, unless there was 
a positive stipulation to that effect. Wood 
v. Hamilton, $r. One strong reason given 
was, that, by the regulations of 'the Board r 
sales were not public, and thus the borrower 
was deprived of the opportunity of seeing, 
not only that the sale was fair, but of ar- 
ranging to get the best price. 1 derive the 
statement from the learned chief justice. 

I may add, that it is the seemed opinion of 
the profession, that the court mean to settle 



the law, and that it results from their actual 
decision, that no sale, in the absence of an 
agreement, can be valid except made at 
public auction, upon reasonable notice of 
time and place. After careful considera- 
tion, I consider this to be the true doctrine, 
and it is the precise rule of Tucker and 
Wilson, which first broke in upon the doc- 
trine of requiring a bill of foreclosure, and 
substituted an open sale after a precise 
notice. 

My mind has been pressed with the in- 
justice of the claim after so long a delay, 
and when the Josephs were avowed to be 
incapable of redeeming the stock had they 
had actual notice. But nothing can be more 
insecure than to impair the effect of a sound 
and settled rule, and by making an excep- 
tion on the ground that it cannot be seen 
that the party has been injured. 



The President and Directors of the 
Phoznix Bank v. The President, Di- 
rectors and Company of the Bank of 

America. — July 5, 1S42. 

Where a check was drawn on the 10th of August, 1840, 
by M. & Co. in favor of H. and B. to pay for exchanges 
purchased, and was presented on the same day to 
the paying teller, and certified to be good, and was 
afterwards deposited in the Bank of America to the 
credit of H. and B., and on the morning of the 11th 
of August the check was sent to the Phoenix Bank, 
and passed in the regular course, and was de- 
bited by the Bank of America to the Phoenix 
Bank, and credited by the hitter to the former, and 
on the same day the cashier of the Phoenix Bank 
apprized the Bank of America of the fact that the 
check * as certified by mistake, and requiring them 
not to pay over to any person the amount of such 
check, except the sum of 9248 62, admitted to be the 
credit of the firm, the amount having been 
drawn out by H. & B.— Held, that the endorsement 
by the teller, certifying the check to be good, H» 
equivalent to an ordinary acceptance of a bul, inas- 
much as it equally gives currency to the paper, and 
the Phcenix Bank held liable. 

By the pleading in the cause, it ap- 
peared that on the 10th of August, 1640, 
a check was drawn by Metford & Co. in 
favor of Holford and Brancher, on the Phce- 
nix Bank to pay for exchange purchased. It 
was presented on the same day to the paying 
teller, and certified to be good. It was then 
deposited in the Bank of America to the cre- 
dit of Holford and Brancher. On the morn- 
ing of the 1 1th of August the check was sent 
to the Phoenix Bank, and passed in the re- 
gular course of exchange — was debited by 
the Bank of America to the Phoenix Bank, 
and credited by the latter to the former. 

On the same day, the cashier of the 
Phoenix Bank apprized the Bank of Ame- 
rica of the fact that the check was certi- 
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fied by mistake and requiring them not to 
pay over to any person the amount of such 
check except the sum of $248 52 admit- 
ted to be the credit of the firm. The 
amount however had been drawn out by 
Holford and Brancher. 

Van Winkle, for complainants. 

G. Griffen, for defendants. 

The Assistant V ice-Chancellor. — 
After a careful consideration of this case, 
and the numerous authorities cited, it ap- 
pears to me that it must be decided upon 
the doctrine applicable to bills of exchange. 
Without referring minutely to other deci- 
sions, the case of Griffith v. Reed, (2 1 Wen- 
dell, 504,) and Hacker v. Anderson, (ibid, 
372,) control the present. In the latter, the 
rule that checks are bills of exchange pay- 
able on demand, and governed by the 
same general rules as bills, is recognized 
and enforced. By the former, the irre- 
vocable character of an issued acceptance 
of a bill, is admitted. The presumption of 
funds in the hands of the acceptor, is con- 
clusive as between him and every bona 
fide holder of the paper. Cox v. Troy, 5 
B. & Al. 474. 

It appears to me clear, that the endorse- 
ment by the teller, certifying the check to 
be good, is equivalent to an ordinary ac- 
ceptance. It equally gives currency to the 
paper. 

The bill must be dismissed with costs. 



COURTOF COMMON PLEAS 

Samuel I. Van Savn v. Peter B. Dore- 
mus, Sept. 4, 1842. 

In an action on a promissory no re made payable to 
S. I. V. S. or order, against the maker, the declara- 
tion contained the usual count payee against maker 
and the abridged mouey counts, and in the 1st count 
describing the note, the words "or order" were 
omitted, but the copy of the note endorsed on the 
declaration contained those words — held, that the 
difference between the note endorsed and the de- 
scription in the first count was no ground of de- 
murrer. 

In a suit, payee against maker, no copy note is neces- 
sary to be given, but the suit may be brought with- 
out reference to the statute. 

This was an action of assumpsit on a 
promissory note made by the defendant, 
payable to the plaintiff " or order." The 
declaration contained a count payee against 
the maker, and the usual abridged money 
counts, but in the description of the pro- 
missory note in the first count, the words 
" or order" were omitted. 
• Demurrer and joinder thereon. 

The grounds of demurrer were, that the 



declaration alleged two distinct promises 
to have been made by the defendant in- 
consistent with each other. That the first 
count contained a description of a certain 
note in writing, commonly called a pro- 
missory note, made by defendant to plain- 
tiff. That by such description it did not 
appear that said note was due at the com- 
mencement of suit, or when it became due. 
That the plaintiff set forth a copy of a 
note as the only cause of action, which note 
differed in its terms, words, and figures, 
from the note set forth in the first count 
of the declaration, that said declaration 
does not contain the money counts con- 
templated by the statute. 

Wanmakcr and Gridley, for plaintiff. 

McAdam, for defendant. 

Bv the Court, If the note corresponds 
with the first count of the declaration, the 
plaintiff can recover under that count. If 
the note corresponds with the copy en- 
dorsed on the declaration, then the plaintiff 
may recover under the common counts. 
But if the plaintiff can only recover on the 
common counts, that is all that is sufficient. 

The difference between the copy en- 
dorsed, and the note described in the first 
count, is no cause of demurrer. 

Besides, in a suit by payee against maker, 

no copy note is necessary to be given, but 

the suit may be brought without reference 

to the statute. 4 Johns. 289. 23 Wen. 38. 

Judgment for plaintiff. 

Privileged Communication. 

In a case now pending before the Chan- 
cellor, in England, (Herring v. Clobury.) 
a discussion has arisen on the question 
what is inadmissible in evidence on the 
ground of being a privilege communi- 
cation. No point in this intricate and much 
debated law of evidence, offers greater in- 
tricacies, or has been the subject of greater 
conflict of decision, than this, and it can 
hardly yet be said to be settled. 

The general result of the authorities, at 
present, seems to be this, — that as to the 
parties themselves, where the course of 
proceedings permits them to be compelled 
to give evidence against themselves, they 
are compellable to disclose such commu- 
nications made confidentially to their le- 
gal advisers, as have been made, without 
reference to existing or contemplated liti- 
gation, but that they are not compellable 
to divulge such communications if made in 
reference to an existing or contemplated 
litigation, and that as to the counsel, at- 
tornies or solicitors of the parties, they 
are not compellable to divulge matter com- 
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raunicated, or come to tbeir knowledge, in 
their character of legal advisers, whether 
made or not in, or in contemplation of, liti- 
gation. (See Bolton v. Corporation of 
Liverpool, and Greenough v. Gaskell, 1 
My. & K. 88, 98 ; Nias v. Northern and 
Eastern Railway Company, 3 My. & C. 
355 ; and Phil. Evid., 8th ed., c. 2, s. 3.) 

Such seem to be the general rules of 
the Courts of Law and Equity on this sub- 
ject; but, it must be observed, that, in ad- 
dition to the .difficulty arising from some 
conflict of authority, as to whether the 
privilege, as it affects disclosures by attor- 
nies, is general, or is limited to the circum- 
stances communicated to them in reference 
to the suit, there is, in every case, a fur- 
ther difficulty, in determining whether the 
facts communicated themselves, or the 
mode in which the knowledge of them has 
been acquired, are such as to bring the case 
within the rule, that the knowledge must 
have been acquired by the legal agent, 
strictly in his character of legal agent 

It is not, however, our present purpose 
to investigate in detail what is the law on 
this subject, but to examine the reason of 
the law ; and we confess, that to us it 
seems that great doubts may be enter- 
tained, whether the whole foundation of 
the doctrine is not based on false reason- 
ing. 

Mr. Phillips, in his work on Evidence, 
(8th edit. p. 173,) thus states it : — " Com- 
munications made on the faith of that pro- 
fessional confidence which a client reposes 
in counsel, attorney or solicitor, are not 
allowed to be revealed in a court of jus- 
.tice to the prejudice of the client. The 
expediency of this rule must depend, not 
on the impropriety of violating the confi- 
dence reposed, but on a consideration, that 
the collateral inconvenience which would 
ensue, if no such confidence were reposed, 
would preponderate over the direct mis- 
chief produced by the chaqce of misde- 
cision or failure of justice, resulting from 
the want of evidence. If, in the cases 
within the operation of the rule, the only 
confidence reposed was a confession of 
guilt or dishonesty, the rule would be ob- 
viously detrimental to the interests of jus- 
tice; but it is conceived, that in a multi- 
tude of instances, a person possessed of 
just rights would be materially impeded in 
vindicating tbem, if every communication 
made to his professional adviser, might be 
used against him ! if such were the law, 
it would be necessary, in self-defence, to 
accompany all communications made to a 
professional adviser, with a statement of 



the several circumstances and explanations, 
which, however unnecessary for the pur- 
pose of the communication, would be re- 
quisite to prevent it from being unfairly 
used." 

And Lord Brougham, in the great case of 
Bolton v. Corporation of Liverpool, (1 My. 
and K. 88,) addressing himself to the ar- 
gument, that a party should be compelled 
to produce cases laid by him before coun- 
sel, in contemplation of proceedings, makes 
the following observations: — It seems 
plain, that the course of justice must stop, 
if such a right exists. No man will dare 
to consult a professional adviser with a 
view to his defence, or to the enforcement 
of his rights. The very case which he lays 
before his counsel, to advise upon the evi- 
dence, may, and often does, contain the 
whole of his evidence ; and may be, and 
frequently is, the brief with which that or 
some other counsel conducts bis cause. 
The principle contended for, that inspec- 
tion of cases, though not of the opinions, 
may always be obtained as of right, would 
produce this effect, and neither more nor 
less, that a party would go into court to try 
the cause, and there would be the original 
of his brief in his own counsel's bag, and a 
copy of it in the bag of his adversary's 
counsel. Nay, as often as a party found 
himself unprepared, or suspected that 
something new had come to his adversa- 
ry's knowledge, he might (at least if he 
were plaintiff,) postpone the trial, and ob- 
tain a discovery of those new circumstan- 
ces, which, in all likelihood, had been laid 
before counsel for advice. If it be said, 
that this court compels the disclosure of 
whatever a party has at any time said re- 
specting his case — nay, even wrings his 
conscience to disclose his belief, the an- 
swer is, that admissions not made, or 
thoughts not communicated to professional 
advisers, are not essential to the security 
of men's' rights in courts of justice. Pro- 
ceedings for this purpose can be conducted 
in full perfection, without the party in- 
forming any one of his case, except his 
legal advisers. But without such commu- 
nication, no person can safely come into a 
court, either to obtain redress or to defend 
himself." 

Now, the substance of these reasonings 
appears to be, that communications made 
by a party to his legal advisers, in their 
character as such, are to be privileged ; 
because, if they are not, a person will not 
venture to communicate to his legal adviser 
all the facts of which he possesses a know- 
ledge ; that is, he will not be able to com- 
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Tnunicate to him, in safety, that information 
which weakens his own case ; and, being 
thus obliged to leave him in the dark, as 
to his weak points, the legal adviser will 
be unable to make so good a case for the 
client, as he could if possessed of full 
knowledge of the whole. Now, if the 
principle and end of judicial investigation 
were, that each party should be able to tell 
his own story as advantageously as possible 
for himself, not informing the court of the 
real facts, but only of so much of them 
as supports the case of the party, no doubt 
it would be consistent with such a principle 
that the confidential communications of 
the litigant to his advisers should be pro- 
tected by privilege. But if, on the con- 
trary, the true end of a judicial inquiry is, 
that the court may learn the facts, and 
having learned them, may administer the 
law accordingly, then what argument of 
convenience to parties can be put in com- 
petition with the overwhelming importance 
of the court's being enabled to obtain full 
knowledge of the true facts 7 And on 
what principle of justice can a rule be ap- 
proved, the very essence of which is to give 
to a party the advantage of coming into 
court in the form best calculated to deceive 
that court 1 

It is quite clear, that, in so far as the 
communications of the client to his adviser 
are of matters which give the client an ad- 
vantage over his opponent, he has no inte- 
rest, and will make no endeavor to conceal 
tbem. It is only where the circumstances 
communicated are such, that if known they 
would, pro tan to, turn the decision of the 
right against him, that there is any desire 
to withhold them. The only object, indeed, 
of ever communicating such circumstances, 
is to enable the adviser to shape his case, 
upon the evidence which he puts forward, 
and so to manage the bringing forward of 
that evidence, as to avoid, in the remotest 
degree, any thing that shall call the atten- 
tion of the adversary, or of the court, to 
the dangerous evidence; for no prudent 
man would communicate facts prejudicial 
to his own case, even to his counsel, except 
on the assumption, that, if unarmed with 
a knowledge of those facts, the counsel 
might, by reason of his ignorance of them, 
so shape his case as, inadvertently, to show 
that there were facts inconsistent with the 
case made. Therefore, the whole effect of 
shutting out evidence, on the ground of 
privilege, is to enable one or both parties 
to commit a fraud upon the court, and to 
make the hearing of the cause a hearing on 
an assumed state of facts. 



Lord Brougham's observation, that, if 
the rule were not as it is, " no man will 
dare to consult a professional adviser with 
a view to his defence, or to the enforce* 
ment of his rights/' would, we admit, be 
true, if applied to the case of a man seek- 
ing to enforce merely apparent rights, but 
not if applied to the case of one having a 
solid right. A right, founded on the con- 
cealment of facts, which, if known, would 
destroy it, can hardly be considered such 
a right as a court of justice should be astute 
to surround with protection ; and if a man 
holding under such a right, were indirectly 
precluded from protecting his unfounded 
title, by the difficulty of so instructing legal 
advisers as to enable them to keep its de- 
fect out of view, it would, after all, only 
amount to laying down as a rule, that the 
law will not assist a party in asserting and 
maintaining as a right, that which, in truth, 
is no right at all. 



Serjeants at Law. 

In the sixth year of the reign of Ed- 
ward III., (A. D. 1333,) when the law- 
yers had just established themselves in the 
convent of the Temple, and had engrafted 
upon the old stock of Knight Templars 
their infant society for the study of the 
practice of the common law, the judges of 
the Court of Common Pleas were made 
knights, being the earliest instance, on re- 
cord of the grant of the honor of knight- 
hood for services purely civil ; and the pro- 
fessors of the common law, who had the 
exclusive privilege of practising in that 
court, assumed the title or degree of Frcres 
Serjens, or Fratres Servientes; so that 
knights and serving brethren, similar to 
those of ancient order of the Temple, were 
most curiously revived, and introduced into 
the profession of the law. 

The Freres Serjens of the Temple wore 
linen coifs,* and red caps close over them. 
At the ceremony of their admission into 
the fraternity, the Master of the Temple 
placed the coif upon their heads, and threw 
over their shoulders the white mantle of 
the Temple ; he then caused them to sit 
down on the ground, and gave them a 
solemn admonition concerning the duties 
and responsibilities of their profession. 
They were warned that they must enter 
upon a new life; that they must keep 
themselves fair and free from stain, like 
the white garment that had been thrown 



♦ The Serjeants at the present time wear a coif, but 
instead of a red cap, they wear a powdered wig. 
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around them, which was the emblem of 
purity and innocence ; that they must ren- 
der complete and perfect obedience to 
their superiors ; that they must protect the 
weak, succour the needy, reverence old 
men, and do good to the poor. 

The Knights and Serjeants of the Com- 
mon Law, on the other hand, have ever 
constituted a privileged fraternity, and al- 
ways address one another by the endear- 
ing term brother.* 

The religious character of the ancient 
ceremony of admission into this legal bro- 
therhood, which took place in church, and 
its striking similarity to the ancient mode 
of reception into the fraternity of the Tem- 
ple, are curious and remarkable. 

" Capitalis Justitiarius," says an ancient 
MS. account of the creation of Serjeants 
at Law, in the reign of Henry VII., " man- 
strabat eis plura bona exempla de eorum 
pradccessoribus, et tunc posuit les coyfes 
super eorum capitibus, et induebat eos sin- 
gulariter, de capital de skarletto, et sic creati 
fuerunt servientes ad legem." 

In his admonitory exhortation, the Chief 
Justice displays to them the moral and re- 
ligious duties of their profession : " Ambu- 
late in vocatione in and vocati estis. . . Disce 
cultum Dei, reverentiam superioris, miseri- 
cordiam pauperU ' He tells them the 
coif is " siout vestis Candida et immaculata" 
the emblem of purity and virtue ; and he 
commences a portion of his discourse in 
the scriptural language used by the popes 
in the famous bull, conceding to the Tem- 
plars their vast spiritual and temporal privi- 
leges : " Omne datum optimum et omne do- 
num perfectum decursum est descendens a 
patre luminum" fyc. 

The Freres Serjens of the Temple were 
strictly enjoined to "eat their bread in 
silence," and " place a watch upon their 
mouths ;" and the Freres Serjens of the law, 
we are told, after their admission, did 
" dyne together with sober countenance, 
and lytel comrnunycacion."f 



NEW WORK. 

Pbeckdkots or Wills, drawn con for nobly to the 
Revised Statutes of New- York, with practical notes 
comprising the duties of Executors, Administra- 
tors and Guardians, by Thomas Tatlbr. 

It is a fact well attested, that several wills 
of the most eminent judges and counsel, 
which had been prepared by themselves, 
were submitted to the Equity courts, in 

* The Judges always address a Serjeant as Bro- 
ther, at the present day. 

t Addison's History of the Knight Templars and 
the Temple. 



order that the intentions of the testators 
might be made out : it is true, thanks to 
the very able framers of the Revised Sta- 
tutes, that our system of jurisprudence is 
freed from many of those subtleties and 
niceties that formerly prevailed, still so 
long as the wants and wishes of families 
have to be provided for a familiar ac- 
quaintance with the complicated limita- 
tions and executory devises which abound 
in our laws must be indispensably neces- 
sary to carry the intentions of testators 
into effect. 

The object of Mr. TayWs work, (one 
volume of which is now published,) is to 
furnish the profession with a set of prece- 
dents which have stood the judicial test of 
the courts, and to accompany the same 
with the cases upon which the rules appli- 
cable thereto have been established. We 
think Mr. Taylor has exercised great skill 
and judgment in the collection of the 
forms, and has evinced considerable re- 
search in the authorities cited. 

We perceive by the preface that the 
manuscript was submitted to Daniel Lord, 
and other eminent gentlemen of the New- 
York Bar, and several of their corrections 
and suggestions have been adopted by the 
author. This will show with what care 
the work has been prepared, and is suffi- 
cient to recommend it to the notice of the 
profession. 

MISCELLANEOUS. 



Making the Court laugh.— It is no easy matter to 
disturb the gravity of the judges, and yet sometimes a 
matter, very trifling in itself, produces the result. It 
is related of a celebrated counsel, by birth a Scotch- 
man, that in a case where the question arose relative 
to t he right of a patentee to make a new kind of buc- 
kles that he started up, and in a very solemn manner 
exclaimed, "I said, and I say again, that our ancestors 
would have been astonished at these buckles!" 
" Gentlemen of the jury," said his adversary, with 
equal solemnity, " I say nothing of my ancestors, bat 
I am convinced that my learned frieud's ancestors 
would have been more astonished at his shoes and 
Hocking* " The court burst into a roar. 

Ingenious Orthography.— X gentleman of the 
Temple received his laundress's Weekly account made 
out in the style of spelling and handwriting peculiar 
to the sisters of the suds : but there was one charge 
of Is. 6d. for u skewering the stars," which defied 
even his practised comprehension* After wondering 
for some time how such a work could ever have been 
performed, and, still more, why it should have been 
executed particularly at his expense, the debtor sent 
Tor Mrs. Pearlash, when the reading turned out to be, 
J 1 for scouring the stairs." 

Vindication of Hit Laws.— Lieut. Fryo of the ma- 
rines, was in 1743 sentenced tofiAeen years imprison- 
ment, by a court martial. For this monstrous sen- 
tence he brought an action against the President of 
the court martial, and recovered £1000 damages. 

Influenced probably by observations, made by the 
judge who tried the cause, the plaintiff commenced 
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actions against other membere of the same court who 
bad passed the sentence, and they were Arrested by 
capias from the common pleas, at the breaking up 
of the court martial, against Admiral Lesiock, of 
which they had also Jbeen members. This court 
martial took upon itself to pass some resolutions re- 
flecting upon Sir John Willes, chief justice of the 
common picas, which were laid before the King ; upon 
this, the chief justice caused e\ery member of the 
court to be taken into custody, and was proceeding to 
arrest and maintain the authority of his office, but a 
written submission, signed by all the members of the 
court, fctayed the hand of insulted justice. The sub- 
mission transmuted to the lord chief justice in court 
was ordered to be read in open court, and to be regis- 
tered in the Remembrancer's office, and it also appears 
in the Gazette of 15th November, 1746. " A memo- 
rial observed by the Lord Chief Justice, to the present 
and future aged, that whoever set themselves up in op- 
position to the laws, or think themselves above the 
laws, will in the end, find themselves mistaken 1" 

A Lawyer* 's Powers of Animal Magnetism.— Mr. 
Copley, (now Lord Lyndhurst) once, at the Kent As- 
sizes, sat for some time intently looking at a witness 
who was giving evidence, and whom he was to cross 
examine. At last the poor fellow, after several efforts 
to continue his replies, became so dreadfully alarmed 
that he declared that "he would not Bay another 
word unless-that gentleman," pointing to Mr. Cop- 
ley, "would take his eyes oft him." 

A Resemblance.— tl Colonel W. is a fine looking 
man, ain't he?" said a friend of ours the other day. 
" Yes," replied another, " 1 was taken for him once." 
11 You 1 why you're as ugly as sin !" "1 don't care for 
that; I was taken for him— 1 endorsed his note, and 
was taken for him— by the shenfT." 

Latin and Labor.— The folio wing anecdote was re- 
lated by the late John Adams, even to the last days of 
his life, with all that good humour which was so cha- 
racteristic of him, and, it is presumed, has not yet pas- 
sed away from the minds of many who have heard it 
from his own lips; a few only of his strong expressions 
are remembered : — " When 1 was a boy, 1 had to study 
the Latin grammar, but it was dull, and 1 hated it.— 
My father was anxious to send me to college, and 
therefore I studied the grammar till 1 could bear with 
it no longer ; and, going to my father, 1 told him I did 
not like study, and asked for some other employment. 
It was opposing his wishes, and he was quick in his 
answer. * Well, John,' said he, l if Latin grammar 
does not suit you, you may try ditching, pe.haps that 
will ; my meadow yonder needs a ditch, and you may 
put by Latin, and try that. 1 This seemed a delightful 
change, and to the meadow 1 went. But I soon found 
ditching harder than Latin, and the first forenoon was 
the longest 1 ever experienced. That day 1 ate the 
bread of labor, and glad was I when night came on. 
That night 1 made some comparison between Latin 

frammar and ditching, but said not a word about it. 
dug the next forenoon, and wanted to return to La- 
tin at dinner, but it was humiliating, and I could not do 
it. At night toil conquered pride, and I told my father 
(one of the severest trials of my life) that, if he chose, 
1 would go back to Latin grammar. He was glad of 
it; and if I have since gained any distinction, it has 
been owing to the two days' labor in that abominable 
ditch. 

Daniel O' Conncl.—Ain public dinner given to this dis 
tinguisbed man, the health of his wife having been drunk 
with great enthusiasm, he made the following eloquent 
response :— " There are some topics of so sacred and 
sweet a nature, that they may be comprehended by 
those who are happy, but cannot possibly be described 
by any human being. All that 1 shall do is, to thank 
you in the name of her who was the disinterested 
choice of my early youth ; who was the ever-cheerful 
companion of my manly years, and who is the sweet- 



est solace of that ' seer and yellow leaf age, at which 
1 have arrived. In her name I thank you, and this 
you may readily believe; for experience, 1 think, vdil 
show to us all, that no man can battle and struggle 
with the malignant enemies of his country, unless his 
nest at home is warm and comfortable — unless the 
honey of human life is commended by a hand that he 
loves." 



[From Tuesday, Sept 37, to Tuesday, OcL 4.] 

Voluntary Applications for Decrees. 

JAMES S. GIBBONS, New-York, Clerk, (and as 
one of the late firm of Palmer & Gibbons.) Thurs- 
day, October 27, 1842, 11 A. M. For Petitioner, F. 
Say re, Esq., 451 Broome-streeet. 
JOHN H. WALLACE, New-York, Clerk, Thursday, 
October 27, 1842, 11 A. M. For Petitioner, J. C. 
Frink, Esq ., 52 Wall-street. 
BENJAMIN FRANKLIN ROBINSON, New- York, 
Merchant Tailor, Saturday, October 29, 1841 11 
A. M. For Petitioner, R. M. K. Strong. Esq.. 
14 Wall-street. H 

JOHN A. PARKER, New-York, late Merchant, 

Thursday, November 3, 1842, 11 A. M M in person. 
AMOS S. CHAMBERLIN, New- York, (a member 
of the late firms E. Cbamberlin & Sons, and E. 
Charaberlin & Son,) Saturday, October 29, 1842, 
11 A. M. For Petitioner, H. W. Robinson, Esq., 
23 Chambers-street. 
WILLIAM H. SPENCER, of Athens, Greene county, 
N. Y., Merchant, Saturday, Oct. 29, 1842, 11 A. M. 
For Petitioner, John Van Vleeck, Esq. 
WILLIAM MARKS, New-York, Printer, Saturday, 
October 29, 1842, 11 A. M. For Petitioner, Geo. P. 
Nelson, Esq., 71 Cedar-street. 
URIAH SAUNDERS, of Kingston, Ulster county, 
N. Y., Saturday, October 29, 1842, "ll A. M. For 
Petitioner, John T. Romeyn, Esq. 
JAMES F. COOKE, New-York, Gentleman, Thurs- 
day, November 3, 1842, 11 A. M. For Petitioner, J. 
S. Carpentier, Esq., 55 Wall-street. 
THOMAS R. TANNER, New- York, Thursdsy, 
November 3, 1842, 11 A. M. For Petitioner, Amass 
U. Lyon, Esq., 18 Tontine. 
GEORGE A. MAYHEW, New-York, Agent, (late 
of Troy,) Thursday, November 3. 1842, 11 A. M. 
For Petitioner, Horace Dresser, Esq., 89 Nassau- 
street. 
CARL KLAUBERG, New- York, Cutler, Thursday, 

November 3, 1842, 11 A. M., in person. 
GEORGE PALMER, New- York, Salesman, Thurs- 
day, November 3, 1842, 11 A. M. For Petitioner, 
Alex. M. Burrill, Esq., 55 Wall-street. 
JOSEPH H. MARSHALL, New-York, Chaser, 
&c, (one of the late firm of Spencer & Marshall,) 
Thursday, November 3, 1842, 11 A. M. For Peti- 
tioner, E. L. Fancher, Esq., 126 Nassau-street. 
THEODORE CHAMBERLIN, New- York, (one of 
the late firm of C. Chamberlin & Son,) Thursday, 
November 3, 1842, 11 A. M. For Petitioner, H. W. 
Robinson, Esq., 23 Chambers- street. 
JAMES BARCLAY, New- York, (one of the late firm 
of Godet & Barclay,) Thursday, December 15, 1842, 
11 A. M. For Petitioner, J. W. Benedict, Esq., 25 
Nassau- street. 
JOHN S. TROTT, Junior, Williamsburg, Kings 
county, N. Y., Distiller, Thursday, November 3, 
1842, 11 A. M. For Petitioner, Kimball & Hinsdale, 
Esquires, 30 Wall -street. 
ISRAEL D. COL WELL, Jamaica, Queens county, 
Carriage Builder, Thursday. November 3, 1842, 
11 A. M. For Petitioner, John G. Lambertson, 
Esq. 
HENRY C. SLEIGHT, Pleasant Valley, Dutchess 
county, N. Y., Thursday, November 3, 1842, 
11 A. M. For Petitioner, James Green, Esq., 14 
Pine-street. 
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Advene Application for Decree. 

Creditors of Ira B. Wood, Goshen, Orange county, 
N. Y., Merchant, Thursday, November 3, 1842, 
11 A. M. For Petitioners, H. B. Cowles, Esq., 73 
Nassau* street. 

Petitions for Dischargee and Cirtificatee» 

Ann Eliza Russel, of the city of New- York, Thurs- 
day, December 15, 1S42, 11 A. M.— Augusta* Van 
Aminge, of the city of New-York, Clerk, Thursday, 
December 22, 1842, 11 A. M.-hugh McCorouodaU, 
of the city of New- York, Merchant, Thursday, De- 
cember 22, 1842, 1 1 A. M.— William R. Smith, of the 
city of New- York, late Merchant, Thursdsy, Decern* 
ber 22, 1842, II A. M.—John Richardson, of the city 
of New- York, Thursday, December 22, 1842, 11A.M. 
—EUutheros D. Com* Lock, of the city of New- York, 
Thursday, December 22 4 1842, 11 A. M- A'0« Chris- 
tian, Holger Englebret Hansen, of the city of Brook- 
lyn, Painter, Thursday, December 22, 1842, 11 A. M. 
—Robert J. Crommelin, of Flatbush, Kings Co. N. Y. 
Broker, Thursday, December 15, 1842, 11 A. M.— 
Peter Cannon, of Bloomingrove, Orange Co. N. Y. 
(and as a member of the late firms of McUill and Can* 
non and McGUl, Cannon & Co.,) Thursday, Decem- 
ber 22, 1842, 1 1 A. M.— Royal Gurley, of the city of 
New-York, Salesman, Thursday, December 22, 1842, 
11 A. M.—BurriU Sherwood, of the city of New- York, 
(one of the late firn of Crary, Sherwood & Co.,) Thurs- 
day, December 22, 1842. 11 A. M.— Andrew Jordan, 
of the city of New- York, Thursday, December 22, 
1842, 11 A. M.— Noah Vining, of the city of New- 
York, Thursday, December 22, 1842, 11 A.M.— Am- 
asa N. Chapin, of the city of New- York, Agent, 
Thursday, December 22, 1842, 11 A. M.— Richard 
Bur gale w y of the city of New- York, Victualler, Thurs- 
day, December 22, 1842, 11 A. M.— Elisha Mills, ot 
the city of New-York, hue Merchant, Thursday, De- 
cember 22, 1842, 11 A. M.— Charles Giles Mc Knight, 
of the city of New-York, Merchant, Thursday, De- 
cember 29, 1842, 11 A. M.— Augustus F. Ball, of the 
city of New-York, Clerk, Thursday, December 29, 
1842, 11 A. M.— George I. Rogers, of the city of New- 
York, Thursday, December29, 1842, 11 A. M.— Henry 
Simons, of the city of New-York, Clerk, Thursday, 
December 29, 1842, 11 A. M.— Richard H. Budd, 
Thursday, December 29, 1842, 11 A. M.— Georg Man- 
ning Tracy, of the city of New- York. Broker, (and 
as one of the late firms of Tracy & Gould, aud Tracy, 
Gould & Co.,) Thursday, December 15, 1842, 11 A. 
M.—John A. Deforeest, of the city of New -York, (and 
as one of the late firm of Deforeest, Sons <fc Co.,) 
Thursday, December 29, 1842, 11 A. M.- Theodore 
R. Deforeest, of the city of New- York, and as one of 
the late firm of Deforeest, Sons & Co., Thursday, 
December 29, 1842, 11 A. M.— Benjamin L Hicks, of 
Pine Plains, Dutchess county, N. Y ., Laborer, Thurs- 
day December 29, 1842, 11 A. M.— Nathaniel Pelham, 
of Milan, Dutchess county, N. Y., Shoemaker, Thurs- 
day, December 29. 1842, 11 A. M.— Peter A- Brusie, 
of the city of Hudson, Columbia county, New-York, 
Thursday, December 29, 1842, 11 A. M.— Rufus 
White, of Milan, Dutchess county, N. Y., Saddler and 
Harness maker, Thursday, December 29, 1842, 11 A. 
M.— Ogden E. Edwards, of the city of New- York, 
Leather Dealer, Thursday, December 29, 1842, 11 A. 
M.— Jonathan Danforth, of the city of New- York, 
Clerk, Thursday, December 29. 1842, 11 A. M.— Wil- 
liam Clayton, of Bethel, Sullivan county, N. Y. 
Thursday, December 29, 1842, 11. A. M.- Phillip 
Schuyler, of Greenburg, Westchester county, New- 
York, Manufacturer, Thursday. December 29, 1842, 11 
A. M.— David G. Hug gins, of Lexington, Green coun- 
ty, N. Y., Thursday, Deceraber29, 1842, 1 1 A. M.- Ge- 
nio C. Scott, New- York, Tailor and reporter of fash- 
ions, Thursday, December 29, 1842, 11 A. M.— Horace 
Kimball, New- York, Dentist, Thursday, December 
29, 1842, 11 A. M — Lawrence Barrow, New- York, 
Clerk. Thursday, December 29, 1842, 11 A. M.— Solo- 
mon Wo{fson Lyehenhim, New-York, Thursday, De- 

<a> This includes those omitted last week. 



comber 29, 1842, 11 A. K.— Marks Senior, New- York, 
Pedlar, Thursday, December 29, 1842, 11 A. M.— Ger- 
ard Hopkins, New- York, Thursday, December 29, 
1842, 11 A. M.-Bldridre Packer, New- York, Poul- 
terer, (and as one of the late firm of Gardner and 
Packer, Hotel Keepers) Thursdsy, December 29, 1842; 
11 A. M. — John Solomons, New- York, (and as one of 
the late firm of J. & E. Solomons & Co.,) Thursday, 
December 29, 1842, 1 1 A. M.— Andrew C Wheeler, 
New- York, Butcher, (and as one of the late firm oi 
Andrew C. Wheeler and Son,) Thursday, December* 
29, 1842, 11 A. M.— Silas Davenport, of Brooklyn, 
Kings county, N. Y., Merchant, Thursday, December 
29, 1842, 11 A. M -David W. Smith, of Brooklyn, 
Kings Co., N. Y. Thursday, December 29, 1842, 11 
A. M. — Shuman Griswold, of Austerlitz, Columbia 
Co., N. Y. Thursday, December 29, 1842, 11 A. M.— 
James Wood, Samuel Wood, and William Wood, of 
Mount Pleasant, Westchester Co., N. Y. Brick makers, 
Thursday. December 29. 1842, 11 A. M.—Etdridge 
Packer, New -York, Poulterer, {and as one of the late 
firm of Gardner and Packer, hotel keepers) Thursday, 
December, 22, 1842, 11 A. M.— George M. Morrcll, 
New-York, Commission Merchant, Thursday, De- 
cember, 29, 1842, 11 A. M.— Michael Brown, New- 
York. Thursday, December 29. 1842, 11 A. M..— Har- 
ris Aronson, New-York, Clerk, Thursday, December 
29, 1842, 11 A. M.-Adnan Bancker, N. Y,. Hatter, 
Thursday, Dec. 29, 1842, 11 A.M. Frederick W. Macy, 
N. Y.,Thursdav, December 29, 1842. 11 A. M.- Daniel 
Snow Smith, N. York, Merchant, Tnursday,December 
29, 1842, 11 A. M.- Cornell S. Clark, Cornwall, 
Orange Co., N. Y., Thursday, December 29, 1842, 11 
A. M.—Alvah Hall, New- York, Clerk, Thursday, 
December 29, 1842, 11 A. M.— Solomon Wotfson 
Lyehenim, New- York, Pedlar, Thursday. December 
29, 1642, 11 A. M— Gideon Rowland, New-York, 
Thursday, December 29, 1842, 11 A. M.— Henry P. 
Robertson, New- York, Thursday, December 29, 1842, 
11 A. M.— Henry G. Shook, Wawaraing, Ulster Co., 
N. Y., Farmer, Thursday, December 22, 1842, 11 A. 
M.— Ransom Garrett, Coxsackie, Green Co., Thurs- 
day, December 29, 1842, 11 A M —Enoch Concklin, 
New- York, Thursday, December 29, 1842, 11 A. M.— 
Friend Lawrence, Fifth street, New -York, clerk. — 
Thursday, December, 29, 1842, 11 A. M.—John 
A. Appleton, New- York, Clerk, Thursday, De- 
cember 29, 1842, 1 1 A. M.— Paulo Joaquim Figueira, 
New- York, Merchant, Thursday, December, 29, 1842, 
11 A. M.— Albert Heering Doughty, New- York, 
Thursday, December 29, 1842, 11 A. M.— Frederick 
C Cameron* New- York, (late oilman) Thursday, De- 
cember 29, 1812, 11 A. M.— Mayer Seerberger, New- 
York, Pedlar, Thursday December 29, 1842, 11 A. M. 
George Rhodes, Junior, Thursday, December 29, 1842, 
11 A. M.— Charles F. Swain, Brooklyn. Clerk, Thurs- 
day, December 29, 1842, 11 A. M.—Jolham Parsons, 
Brooklyn, Kings Co., N. Y-, Mariner, Thursday, De- 
cember 29, 1842, 11 A. M.—Ezckicl Sftai/cr.New-York 
(one of the late firm of Arnold and Shailer.) Thurs- 
day, December 29, 1842, 11 A. M.— William H. Leroy, 
Flatbush, Kings Co , N. Y., (one of the lute firms of 
Le Roy db Co. New- York, and A. G Norwood & Co. 
New-Orleans,) Thursday, December 29, 1842, 11 A. M. 

Discharge* and Oirtiflcates allowed. 

Eden R. Roe and Ebenezer R. Roe.— John McKin- 
ley.— John Dean.-E. P. Clay.-E. Milford.— W. A. 
Van Wagenan.— Solomon Warriner.— Phillip Henop. 
—Marcus F. Hodges.— Anson S. Brown.— Busbrod 
Birch— Charles H. Gay— James H. Wilson— Edward 
Bullus— Alonxo Strail— Hugh Hughes— David Meek- 
er — Charles Burden — Horatio N. Aldrich— Allen 
Wheeler— Joseph Wendling— John E. Parmelee— 
Charles J. Henshaw— George W. Rose— James W. 
Hall— Charles Oak ford -Hugh S. Walsh— William 
M. Hall— James Dempsy— Garret Brown— John 
R. Silsby— John S. Conger— Joseph C. Luther- Da- 
vid H. Blair— Effingham Cock— David Wood— Peter 
Clark— John S. McKibbin— Albert Osborn— William 
Bond — John Pierce— Samuel McCorcle — Samuel 
Davis— George R. Lawrence— Thomas Thomas, jus. 
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TO CORRESPONDENTS. 

We shall adopt the suggestions of seve- 
ral of our subscribers, to publish annually, 
instead of monthly, a Digest of the Ameri- 
can and English decisions. We agree with 
them, that if it were published monthly, inas- 
much as it would have to be alphabetically 
arranged, there would be some confusion in 
referring to a particular number when bound. 
As however, our reports, and law periodicals 
from England, will be transmitted to us 
punctually, any particular cases which we 
may deem important, particularly in bank- 
ruptcy, we shall give an abridgment of. 

* m *Some explanation is due to our country 
subscribers with reference to our number for 
Saturday, the ] 5th instant, not making its 
appearance ; the fact is, we found that it 
would be impossible to bear the expense ne- 
cessarily attending the conducting our work, 
at the price we had started with, and we 
thought it best to suspend our operations, and 
at once take the opinion of our city subscri- 
bers whether we should proceed. Accordingly, 
We issued a short circular declaratory of our 
intentions, viz*, that we could not proceed in 
our undertaking, unless we raised the price 
to one shitting per copy, or $5 per annum* in 
advance. The result is, that our friends are 
determined the work shall go on. We there- 
fore now consider our work as established, and 
no expense or exertion on our parts, shall be 
spared, to render it worthy the support of a 
liberal profession. 

Q5* It will be seen that we have discontinued 
giving a weekly list of bankrupts ; we have 
done so from a desire on our part, to furnish 
our readers with more important matter ; 
we shall, however, with our index, give an al- 
phabetical list of all those who have been de- 
clared bankrupts in the state of New- York, 
since the passing of the act. 



NEW-YORK, OCTOBER 22, 1842. 

It still remains a matter of doubt and 
uncertainty in the profession, whether a 
person " owing debts which have been cre- 
ated in consequence of a defalcation as a 
public officer, or as executor or adminis- 

5 



trator, guardian or trustee, or while acting 
in any other fiduciary capacity," can be 
declared a bankrupt on his own petition* 
The subject has been much canvassed at 
the bar, and opposite views have been 
taken by the learned judges with reference 
thereto. Our present purpose is not to 
offer any opinion on the subject, or to 
examine the grounds upon which those 
learned persons have arrived at their con- 
clusions, but to lay before our readers a 
succinct statement of the principal de- 
cisions. 

In Ex parte Brown, which came before 
the United States District Court of the 
Southern District of New- York, it appeared 
that the petitioner owed a debt contracted 
in a fiduciary capacity, and it was sub- 
mitted to the Circuit Court for its opinion, 
whether a 4ebt contracted in that ca- 
pacity was a bar to the allowance of a 
decree in bankruptcy. The learned Cir- 
cuit Judge, (Thompson,) was of opinion 
that the existence of a fiduciary debt did 
not preclude the petitioner from the benefit 
of the bankrupt act, but that the bankrupt 
might be entitled to a discharge from his 
other debts. 

In the case of Levi H. Young, heard in 
the United States District Court of Con- 
necticut, it appeared, that among other 
debts owing by the petitioner, was one 
due by him as a guardian or trustee, con- 
tracted by him prior to the passage of the 
act. It was urged by the counsel for a 
creditor, (on objections filed,) that inas- 
much as the petitioner had contracted a 
debt " while acting in a fiduciary capacity," 
that a decree in bankruptcy could not be 
allowed by the court under the provisions 
of the Act of Congress. On behalf of the 
petitioner it was contended that a debt 
contracted in a " fiduciary capacity" was 
no bar to a decree being allowed, that 
neither the spirit, or the letter of the act, 
warranted such a construction. Judson, 
J., was, however, of opinion that the objec- 
tion could not prevent a decree as to all 
the other creditors, .and whether there 
should be an exception of such debt, in the 
decree for the discharge, or in the certifi- 
cate itself, said his honor, is not necessary 
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now to determine. When the case comes 
up for the certificate, the court will then 
decide whether there shall or not he an ex- 
ception of this debt, or whether the certifi- 
cate shall pass in the common form, leaving 
the question to be decided when a suit 
may be brought on this demand, as to the 
effect of the discharge upon this debt. 
The court entertains no doubt, as to the 
rights of the objector, and although the 
first decree may pass, these rights will not 
be prejudiced. Before dismissing the case, 
however, said the learned judge, it may 
not be improper to remark, that if the act, 
after the provisions of the first section bad 
been silent, as to this matter, the objector 
would have had a very strong argument 
against any decree, where tbere was out- 
standing a fiduciary debt. The words of 
the first section are, " all persons whatso- 
ever, owing debts which shall not have 
been created in consequence of a defalca- 
tion as a public officer, or as executor, ad- 
ministrator, guardian, or trustee, or while 
acting in any other fiduciary capacity, who 
shall, &c." The objection in the preseut 
case is doubtless indicated by this general 
language, construed as it is in the first sec- 
tion of the act. But when recurrence is 
had to a subsequent provision, a limitation 
is found for this general language. In the 
latter part of the first proviso to the fourth 
section, we have the following provision. 
" Nor shall any person" (be entitled to a 
discharge) " who, after the passing of this 
act, shall apply trust funds to his own use." 
The trust funds in the present case are 
understood to have been applied to the 
use of the petitioner before the passage of 
the act. That being the case, as at present 
advised, the court will say that the objec- 
tion cannot be available against the decree. 
In the case of John C. Tebbetts, which 
came before the U. S. Ciicuit Court of 
Massachusetts, which was an application 
for a discharge, it appeared in evidence, 
that one of the petitioner's debts was cre- 
ated by means of a breach of trust, in 
having, in his character of administrator, 
converted the assets of the estate of his in- 
testate to his own use, prior to the passing 
of the act. Two of the questions sub- 
mitted to the Circuit Court were, 1st, 
whether the bankrupt could receive any 
discharge as to such debt ; and 2d, if any, 
what discharge. The learned judge (Story) 
observed, with reference to the first ques- 
tion : " Upon the best consideration, which 
1 have been able to bestow upon the sub- 
ject, my own opinion on this point is, that 
the existence of fiduciary debts, owing by 



the petitioner, constitutes no positive inca- 
pacity, disqualification, or valid objection 
to his being declared a bankrupt and ob- 
taining the benefit of the act, if be owes 
other debts not of a fiduciary character. 
It seems to me, that this is the natural, if 
it be not the necessary interpretation of 
the language of the first section of the act, 
descriptive of the persons, who are within 
its purview. The language is : ' All per- 
sons whatsoever, residing in any state, dis- 
trict, or territory of the United States, 
owing debts, which shall not have been 
created in consequence of a defalcation, as 
a public officer, or as executor, administra- 
tor, guardian or trustee, or while acting in 
any other fiduciary capacity, who shall 
by petition, &c., be deemed bankrupts 
within the purview of this act, and may be 
so declared accordingly by a decree of sucb 
court.' Now, it seems to me, that the just 
interpretation of these words is, that they 
include all persons, who are owing other 
debts, as well as fiduciary debts ; and that 
they exclude persons, who are owing no 
other than fiduciary debts. The act has 
nowhere said that a person, who owes a 
fiduciary debt, shall not be entitled to the 
benefit of its provisions. All that is said, 
is, that be must owe other debts, besides a 
fiduciary debt. If he is owing debts, which 
shall not have been created by public de- 
falcation, or while acting in any fiduciary 
capacity, he falls within the very category 
of the language of the act. The descnptio 
persona is directly applicable to him. If 
the act intended to exclude ail persons 
from its benefits, who owed fiduciary debts, 
the appropriate manner of expressing that 
intention would have been, to have said ; 
All persons, who do not owe fiduciary 
debts, shall be entitled to the benefit of 
the act. What appears to me to fortify 
this construction of the act is, that the 
fourth section provides, not that a fiduciary 
debtor may not become a bankrupt under 
the act, but that, if he is a bankrupt, he 
shall not be entitled to a discharge or certi- 
ficate under the act, if, after the passing of 
the act, he • shall apply trust funds to his 
own use.' Now, this language necessarily 
supposes, that if he has misapplied trust 
funds before the passage of the act, he is 
or may be still entitled to the benefit of 
the act. And yet he may, up to that very 
moment, be a fiduciary debtor by reasou 
of such misapplication." 

With reference to the second question, 
his Honor observed : " The questioa is 
susceptible of being considered under vari- 
ous aspects. In the first place, are fidu- 
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ciary debts proveable under the bankruptcy, 
so as to en title the creditor, at his option, 
to come in and take a dividend t In the 
next place, if he does come in, will the 
discbarge and certificate amount to an ex- 
tinguishment or waiver of all right to his 
debt, beyond what the assets of the bank- 
rupt will satisfy] In the next place, if 
the fiduciary creditor does not come in and 
prove his debt under the bankruptcy, will 
the discharge and certificate, if obtained 
by the bankrupt, operate as an extinguish- 
ment thereof, or leave the fiduciary creditor 
with a full title to all his rights and reme- 
dies in the same way, as if no decree of 
bankruptcy had occurred and no discharge 
and certificate had been given 1 And in 
the next place, if the fiduciary debts are 
not extinguished by the discharge and cer- 
tificate in bankruptcy, should the discharge 
and certificate be in a general form, or 
contain an exception of such fiduciary 
debts 1 There is no direct and positive 
provision in the act, which resolves either 
of these questions; and, therefore, the 
answers must be wrought out by a close 
survey of the true objects and intents of the 
act deducible from its various enactments. 
After bestowing considerable reflection 
upon the subject, under these various as- 
pects, I have at length come to the conclu- 
sion, (1.) That fiduciary debts are prove- 
able under the proceedings in bankruptcy 
equally with other debts, at the creditor's 
election. (2.) That if the fiduciary creditor 
elects to come and prove his debt, and to 
take a dividend, he is barred of all other 
remedy therefor, except out of the assets. 
I deduce this latter conclusion from the 
language of the fifth section, which de- 
clares, that ' No creditor or other person 
coming in and proving his debt or other 
claim, shall be allowed to maintain any suit 
at law or in equity therefor, but shall be 
deemed thereby to have waived all right 
of action and suit against such bankrupt.' 
The other conclusion I deduce from the 
general language of the act, which enables 
4 all creditors to come in and prove their 
debts and claims ;' and a fiduciary creditor 
is as much within this language, as any 
other creditor. It is a benefit, to which he 
is entitled, in common with all other cre- 
ditors. The act manifestly intended to 
favor fiduciary creditors, and not to place 
them in a worse situation than others ; and 
yet, upon any other interpretation, they 
would be in a worse situation, and be ex- 
cluded from sharing in the assets, and be 
compellable to rely upon the personal re- 
sponsibility, (if any exists,) of the bankrupt 



himself, — that is, upon the ability of a per- 
son utterly insolvent and without property. 
And I have no doubt, that fiduciary credi- 
tors, whether the debts due to them are to 
be treated as legal or as equitable debts, 
are equally within the protective power of 
the act, and in an especial manner of the 
fifth section thereof. I have as little doubt, 
that the present objectors are fiduciary 
creditors, having au equitable debt and 
claim against the bankrupt, and entitled to 
come in and prove it against his estate 
under the proceedings in bankruptcy. The 
debt is, indeed, due to them primarily by 
the bankrupt in autre droit, and in his fidu- 
ciary character ; but if he has wasted the 
assets of the intestate, he is personally 
liable to the objectors for the full amount 
in his personal capacity. In truth, the very 
enumeration of the debt of $12,404 44 
cents in his schedule, as due to the estate oi 
his intestate, admits, that he has wasted 
all the assets thereof to that amount. 

The next point, is that upon which I 
have felt most difficulty, namely, whether 
fiduciary debts, not proved under the pro- 
ceedings in bankruptcy, are extinguished 
by a discharge and certificate under the 
act. After some hesitation, I have come 
to the conclusion, that they are not. There 
is not, I admit, any positive clause to this 
effect ; but it seems to me, to be a just re- - 
suit, from the general provisions and ob- 
jects of the act, and especially of the first 
and fourth sections thereof. If fiduciary 
debts, as well as other debts, were intended 
to be barred or extinguished by a discharge 
and certificate obtained, by the bankrupt, 
under the act, it seems difficult to perceive, 
why the first section has so studiously ex- 
cluded persons owing fiduciary debts, alone, 
from the benefit of the act. Yet they cer- 
tainly are so excluded. If, on the other 
hand, we construe the act, as saving the 
rights of the fiduciary creditors, and ex- 
empting them, at their option, from the 
operation of the act-— from motives of pub- 
lic policy — and the design of putting strong 
marks of distinction and reprobation upon 
official and fiduciary defalcations, we readily 
see, why the party may still be permitted 
to obtain the benefit of the act, as to other 
debts, without in any manner impairing 
this policy, or breaking in upon this design. 
It leaves the party, as to his fiduciary debts, 
where it finds him, to the justice, and it 
may be to the mercy of the creditors. In 
this manner, the whole section is in entire 
harmony with itself, as well as with other 
parts of the act, and has an appropriate 
meaning and use. The fourth section illus- 
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trates this interpretation. By that, the 
bankrupt is denied any discharge or certi- 
ficate, if, after the passing of the act, 
(which in my judgment means after the 
date of the approval of the act, viz., the 
19th of August, 1841, and not after the 
day when it was to go fully into operation, 
viz., from and after the first day of Febru- 
ary, 1842,) he * shall apply trust funds to 
his own use.' Now, it is plain that such a 
misapplication, after the passing of the act, 
is treated as a gross fraud, which ought to 
deprive the party of any discharge or cer- 
tificate under the act, as to all his debts 
whatsoever, not only such as are fiduciary, 
but all others. But if the misapplication 
was before the passing of the act, the party 
is not deprived of his right to a discharge 
or certificate ; so that there is no difficulty 
in saying, that the discharge may well 
operate as a bar or extinguishment of all 
other debts, leaving still fiduciary debts a 
privileged class, untouched by the act upon 
the grounds of the public policy above 
suggested. In this mode of construing 
the act, the distinction between fiduciary 
debts and others is constantly preserved ; 
and the public policy is throughout main- 
tained and promoted. Misapplication of 
> fiduciary funds before the passing of the 
act deprives the party of all right to a dis- 
charge from them only; misapplication 
after the passing of the act deprives him 
of all right to a discharge from any debts 
whatsoever. 

" The remaining point is, what ought to 
be the form of the discharge and certifi- 
cate 1 Ought it to be in a general form, 
or with a special exception of fiduciary 
debts ? I think, that it should be in a gene- 
ral form for two reasons. In the first place, 
no other form is contemplated by the pro- 
visions of the act, and especially by the 
fourth section, which is pointecLto this very 
matter. The language of the section is, 
that the bankrupt shall ' be entitled to a 
full discharge, from all his debts, to be de- 
creed and allowed by the court, which has 
declared him a bankrupt, and a certificate 
granted to him by such court accordingly 
upon his petition filed for such purpose ;' 
and again, ' and such discharge and certifi- 
cate, when only granted, shall in all courts 
of justice be deemed a full and complete 
discharge of all debts, contracts, and other 
engagements of such bankrupt, which are 
proveable under this act.' Now, it seems 
to me difficult to perceive, that any other 
form than that of a general discharge and 
certificate, is required, or justified, or al- 
lowed by this language. In the next place, 



there is no necessity to except fiduciary 
debts from the general terms of the dis- 
charge and certificate : for if they are by 
implication excepted from the operation of 
the act, where the fiduciary creditor does 
not elect to come in and prove his debt, 
and take a dividend under the proceedings, 
it is plain, that the terms of the discharge 
and certificate, however general, cannot 
vary or control bis rights; and that his 
debt will not be barred or extinguished 
thereby ; but he may, if the discharge and 
certificate are pleaded to any suit for his 
debt, reply the fact, that it is a fiduciary 
debt. There is no necessity, therefore, 
and no utility in excepting such debts frjora 
the general terms of the certificate, even 
if it were otherwise authorized by the act. 

Opposed to these decisions is the case of 
John Hardi son, which came before the U. 
States Circuit Court of the Eastern Dis- 
trict of Virginia; in that case the fol- 
lowing questions were submitted by the 
Norfolk Circuit Court to this Court be- 
fore Judges Daniel and Mason, Circuit and 
District Judges. 1. Can the court decree 
the petitioner a bankrupt, under the act of 
Congress, entitled an act to establish a uni- 
form system of bankruptcy throughout the 
United States, passed the 19th of August, 
1841, when in his petition and schedule he 
does not include all his creditors, and the 
debts due to them 1 2. Can the petitioner 
be so declared a bankrupt, whilst he owes 
a debt as administrator of a decedent's es- 
tate which is unpaid, although he may owe 
other debts not of a fiduciary character ? 

The learned Judge (Daniel) observed, 
upon the first perusal of this section of the 
act of Congress, (under which the above 
questions arise,) a strong impression of its 
import and requirements was created, and 
such impression has been strengthened by 
reflection, and by comparison with the 
opinions of others, so far as these last have 
been obtainable. The first section, after 
adverting to the character in which the 
debts of the petitioner shall or shall not 
have been contracted, proceeds further to 
prescribe the subject-matter, the very de- 
tail and specification to be contained in the 
petition. It shall set forth, first, to the best 
of his knowledge and belief, a list of the 
creditors; second, their respective places 
of residence ; third, the amount due to 
each ; fourth, an accurate inventory of the 
property, rights and credits of the debtor 
of every name, kind and description, and 
the location and situation of each and every 
parcel thereof. It is upon such a petition 
containing these enumerated requisites, 
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that the petitioner may be decreed a bank- 
rupt ; such plain and positive requirements, 
it seems difficult to misapprehend, or to 
dispense with ; and if any one amongst the 
conditions, all equally plain, can be dis- 
pensed with, the whole might with the 
same authority or propriety be disregarded. 
The statute designs a full disclosure of 
creditors ; and of property to be rateably 
distributed amongst them ; a suppression 
then as to the one or the other, is not only 
a violation of the letter, but a fraud upon 
the main purposes of the law. 

The language of this section, in refer- 
ence to the persons who may petition, 
though not as perspicuous as the ends of 
legislation would render desirable, is nev- 
ertheless deemed susceptible of a rational 
and definite interpretation. The clause 
commences with a description of the per- 
sons to whom the privilege of voluntary 
bankruptcy may be extended. 'T is the 
person; the position in which he stands, 
and the acts which he shall perform, with 
which the section is dealing. It is he that 
is the subject of the section throughout ; 
it is he on whom it is to operate, and on 
whom conditions are imposed. The lan- 
guage is, " all persons whatsoever, residing 
in any state, district or territory of the 
United States, owing debts," which shall 
not have been created in consequence of a 
defalcation as a" public officer, or as ex- 
ecutor, administrator, guardian or trustee, 
or whilst acting in any other fiduciary capa- 
city," upon a petition containing the enu- 
merated requisites, may be decreed bank- 
rupts. The privilege sought, is personal ; 
the conditions on which it can alone be ob- 
tained, must exist in reference to him in 
his person, and be fulfilled by him. He 
must be a resident of the United States, 
or of some territory thereof He must be 
owing debts which shall not have been 
created in consequence of delinquency as 
a public officer, or in any other fiduciary 
character, &c. The correlatives of these 
things, or the facts which would disqualify 
the applicant for obtaining the relief pro- 
posed by the law, would seem to be, first, 
that he was not a resident of any state, 
district or territory of the United States ; 
and, secondly, that he was indebted in con- 
sequence of delinquency as a public officer, 
or as executor, administrator, or in some 
fiduciary character. The first disqualifica- 
tion resulting from the inability of the 
statute to operate beyond the territorial 
limits of the country; the second being 
imposed in the nature of a penalty upon 
transactions partaking of the character of 



fraud, or breach of trust. This clause, has, 
however, been interpreted by some, not as 
denying the right of voluntary bankruptcy 
to debtors on their individual accounts, be- 
cause they were debtors also in a fiduciary 
character; but, as meaning, that where 
debts existed in a fiduciary character alone, 
such debts came not within the purview of 
the statute, and, that in cases where there 
were debts, both in a fiduciary, and in an 
individual character, the privilege of volun- 
tary bankruptcy is permitted as to the lat- 
ter, whilst with respect to the former, the 
situation of debtor and creditor remains 
unchanged. Under this construction of 
the statute, a material difficulty arises. If 
the statute embrace no debt arising by de- 
falcation, or of a fiduciary nature, these re- 
maining in statu quo, it would seem that 
they are not provable under the statute, and 
their owners must look to other sources or 
responsibilities for satisfaction. By the 
third section of the statute, " all the pro- 
perty and rights of property, of every name 
and nature, whether real, personal, or 
mixed, of every bankrupt, (except wearing 
apparel and some articles of furniture,) 
shall by mere operation of law, ipso facia, 
from the time or the decree of bankruptcy, 
be deemed to be divested out of such bank- 
rupt, and be vested in the assignee. Noth- 
ing, it is presumed, can be provable under 
the statute, which the statute does not em- 
brace, but excepts out of its operation. 
By this view of the matter, debts arising 
from defalcation, or created in a fiduciary 
character, are placed in an infinitely worse 
situation than any others, instead of being 
favored and protected as they should be. 
In fact, they are by this interpretation 
placed wholly out of the pale of the law, 
and rendered hopeless and desperate.— 
For not being subjects of bankruptcy, and 
excepted out of the provision of the statute, 
and the decree of bankruptcy, they are 
not provable under the statute, and cannot 
be satisfied pro rata with provable claims. 
All the bankrupt's property is divested by 
the statute to the latter claims, and the 
former are left to the personal responsibili- 
ty of the bankrupt, after he shall have been 
stripped in favor of a portion of his credi- 
tors of all that could justify the remotest 
hope of payment Can it have been the 
intention of the legislature to authorize 
such mischief 1 to create such an anomaly 
as a bankrupt law, whose fundamental prin- 
ciple is said to be perfect equality of claim, 
independently of all inclination as acts of 
the parties, yet operating in practice the 
most manifest inequality 1 It would seem, 
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that the obligations of society would be 
better maintained by giving to the law an 
interpretation which will withhold from 
fraud and breach of trust, privileges which 
are declared to be designed for honest mis- 
fortune only. This interpretation, too, 
seems less forced and more in accordance 
with the natural meaning of the terms of 
the statute. The absence of the excep- 
tion here commented upon from the clause 
relative to involuntary bankrupts, is not 
thought to operate against the construction, 
which we deem should be put upon the 
first clause. It rather strengthens that con- 
struction ; for why should this exception, 
so important in its effects, have been intro- 
duced as to the one class of debtors, and 
not as to the other, unless intended to make 
a discrimination between them 1 The in- 
voluntary bankrupt is not seeking a privi- 
lege for himself; be is affected by the 
determinations and acts of his creditors, 
proceeding upon their own calculations of 
advantage, independently of his wishes; 
and the law might very well extend to these 
creditors the right to declare and establish 
a bankruptcy, for their own benefit, freed 
from exceptions which it might be equita- 
ble to impose on a debtor himself. More- 
over, in the instances of involuutary bank- 
ruptcy, there being no exceptions as to 
debts or creditors, every creditor, whether 
made so in consequence of a defalcation, 
or of a fiduciary transaction on the part of 
the bankrupt, would be permitted to prove 
his demand, and thereby would an equal 
distribution be extended to all. 

Upon consideration of the two questions 
aforesaid, submitted under the first section 
of the act of Congress, it is the opinion of this 
court,(saidhisHonor,) First. That the peti- 
tioner cannot be decreed a bankrupt, when in 
his petition and schedule he does not include 
all his creditors and the debts due to them. 
Secondly. That he cannot be so decreed 
whilst he owes a debt as executor, or ad- 
ministrator of a decedent's estate, or em- 
bracing the entire category in the statute 
which has been created in consequence of 
a defalcation as a public officer, or as guar- 
dian or trustee, or whilst acting in any other 
fiduciary character, which is unpaid, al- 
though he may owe other debts, not of a 
fiduciary character. 

There are two other cases that we have 
beon favored with, but we are unable to 
give the full particulars of them for want 
of room— the first came before Judge 
Wells of Missouri. It appeared that the 
petitioner owed a debt as administrator 
of an intestate's estate, and objections 



having been made to his discharge on this 
ground by his creditors, the petitioner's 
counsel contended that he might be declar- 
ed a bankrupt and obtain a final discharge 
as to all debts not created in consequence 
of such defalcation, notwithstanding the 
debtor was a defaulter at the time of his 
application. The Judge overruled the 
plea, and decided that the petitioner could 
not be declared a bankrupt, nor be dis* 
charged from any of his debts, in what way 
soever created. 

The other case is from Staunton, Vir- 
ginia, and was decided by Judge Penny- 
backer. The learned Judge appears to 
have taken a similar view of the act to 
Judges Daniel and Mason, maintaining 
that a person owing a debt contracted in a 
fiduciary capacity, or by means of a breach 
of trust, has no locus standi* and cannot 
avail himself of the provisions of the statute. 



IN BANKRUPTCY. 

V. S. District Court for the Soatkera District 
of New- York. 

The Hon. S. R. Bbtts presiding. 

Ex parte the Creditors of Edmund H. Mil- 
ler, a Bankrupt. 

Wbere a guarantee was endorsed on a bond in the 
following words, ,f We do jointly and severally 
guarantee the payment of the within bond, with in- 
terest and all proper charges thereupon accruing as 
fully as if the said bond had been executed by us," 
and the creditor had elected to prove his debt against 
the Bankrupt as a separate debt— held that the Court 
have not the power to place it in the class of part- 
nership debts, whatever may have been its origin. 

A mere joint proprietorship of property on joint con- 
tract, does not render the persons concerned co- 
partners. 

The partnership relationship, though not limited to 
mercantile transactions, necessarily depends upon a 
mutual interest between parties in the profit and 
loss of the concern, either by actually sharing pro- 
fits or tho eipectation of so doing. 

This was a case arising upon the excep- 
tions to the assignees' report, and the ques- 
tions submitted tor the opinion of the Court 
were — 

1st. Whether a contract joint and several 
in its terms may be enforced as a several 
obligation against each party ? 

2d. Whether a joint and several obliga- 
tion entered into by partners under seal 
must be regarded a partnership under- 
taking ? 

3d. Whether the language of the under- 
taking does not distinguish between the 
absolute obligation of the parties, and that 
which they assume as guarantors, being in 
the latter case joint and several, and in the 
former, several only. 
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Joachimseen, for the bankrupt 

Marbury, for creditors. 

Bktts, J. I think there is no support 
to this last criticism in the language of the 
contract The terms are " We do jointly 
and severally guarantee the payment of 
the within bond with interest, and all proper 
charges thereupon accruing, as fully as if 
the said bond had been executed by us." 
This undertaking, made the 20th of Sep- 
tember, was written on a bond executed 
the twenty-seventh of June, preceding. 

If it be admitted that guarantee is the 
operative word of the contract, it would 
rather follow that the terms succeeding it 
to be construed in qualification or expla- 
nation of the scope and meaning of that 
undertaking than as setting up an indepen- 
dent and different one. That is the guaran- 
tee being joint and several, is to bind the 
parties the same as if the bond itself had 
been so executed by them ; and it would 
be a strained reading in this view of the 
object of the parties, to understand the 
pronoun (us) as turning a joint and several 
stipulation into one solely joint The more 
natural sense of the expression would be, 
to give to what is called a guarantee, the 
same character that would have attached 
to the obligation, had the parties in the 
same way signed the bond itself. 

It is plain the obligors intended to join 
both their joint and several responsibility, 
and the stipulation to that, and give the 
undertaking the same effect, though written 
on the back of the bond, as if subscribed 
on its face. 

The second point raised must be decided 
in the negative. A mere joint proprietor- 
ship of property or joint contract, does 
not render the persons concerned co-part- 
ners, (3 Kent, 36, 39, 40.) The partner- 
ship relationship, though not limited to mer- 
cantile transactions, necessarily depends 
upon a mutual interest between the parties 
in the profit and loss of the concern ; 
either by an actual sharing of profits, or an 
expectation of them, (2 Keut, 24, 28, 
Story's, Part. 170 ; Collyer, Partn. 8.) 

The stipulation therefore by these obli- 
gors, if exclusively joint in its terms, would 
not constitute them partners, nor the con- 
tract a partnership engagement 

Nor does the fact that the obligors were 
partners, constitute the agreement a part- 
nership contract The question need not 
now be mooted, whether a joint obligation 
entered into by partners in respect to mat- 
ters out of the scope of the partnership, 
can be enforced against the partnership 
effects to the exclusion of partnership 



creditors. The immediate point presented 
for decision is, whether this contract being 
several as well as joint, must be classed by 
force of the bankrupt act, with partnership 
demands. 

This inquiry is solved by well settled 
rules of law expounding the influence of 
partnership associations upon the individual 
capacity of the separate members; for 
whatever diversity of decision may exist 
with respect to the remedy of creditors on 
contracts of partners joint in terms, which 
ought in equity to be several also, {Sumner 
v. Fowel t 2 Mer. 30,) in regard to real 
property acquired with partnership fnnds, 
but which under the ordinary rules of law 
belongs to the partners separately, (3 Kent 
37, 39; Collyer's Partn. 342, 347;) no 
question is ever raised but that one partner 
may bind himself to third persons in his 
individual capacity, and his undertaking 
become in every respect a separate con- 
tract ; (Owen 285, 297 ;) the above case of 
Sumner v. Powel, (2 Mer. 30,) is an authori- 
ty for looking beyond a bond which is joint 
in its terms, to the consideration upon 
which it rests and the equities of parties to 
it, and if found to arise out of considera- 
tions several in their character to impose a 
several liability on the obligors. (Owen, 
292, 293.) 

The Court will not now decide whether 
the creditor has an indefeasible right to re- 
gard this debt, it being several and joint in 
its form, as the one or the other at bis op- 
tion ; nor he having elected to prove his 
debt against the bankrupt as a separate 
debt, whether it is now in the power of the 
Court to place it in the class of partner- 
ship debts, whatever may have been its 
origin. (13 Ves. 70 ; 1 Rose, 159 ; 2 Cox, 
218; 2 Rose, 34; 5 Madd., 419.) This 
point will be reserved until all the facts are 
before the Court. 

The creditors are at liberty therefore to 
go to proofs ; to show the liability of the 
bankrupt to the creditor to have been of a 
partnership character, and proceedings en 
the dividend will stay until the report of 
the commissioner and the judgment of the 
Court thereon. 



Ex parte The Creditors of Mark Hartz, 
and Hirst Pinner, in the Matter of their 
joint Petition/or a Decree in Bankruptcy. 

Parties cannot apply jointly for a Decree in Bank- 
ruptcy, after a dissolution of their partnership. 

A Decree in Bankruptcy cannot be rendered against a 
firm on a voluntary application therefor) unlet* the 
whole of the partners unite therein. 

This was an application by the petition- 
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era on their joiut and several petition for a 
decree in bankruptcy. Objections were 
filed by various classes of their creditors. 
It appeared that the petitioners, several 
years ago, carried on business as bankers 
in copartnership in Germany, and there 
contracted the joint debts, from which 
they sought to relieve themselves ; it also 
appeared that they dissolved partnership 
abroad, and had at different periods left 
Germany and emigrated to this country. 

The petitioners set forth in their sche- 
dule, the partnership debts and assets, and 
also their separate debts and property, 
and they prayed for a discharge in their 
partnership character, and also, each re- 
spectively for himself. 

It was insisted, that the petitioners were 
iucompetent to take the benefit of the act, 
on three grounds; 1st, that they had not 
furnished a true inventory of their assets 
or scheduled debts ; 2d, that their partner- 
ship was not Entered into in this country, 
and that their debts were contracted abroad, 
aud 3d, tli at the application being joint, 
could not be sustained, inasmuch as they 
had dissolved partnership prior to the peti- 
tioning. 

Edward*, for the creditors. 

Brady and Maurice, for Pinner. 

Hartz, in person. 

Bbtts, J.— The statute having made a 
special provision for the case of partners, 
and these parties applying in that capacity, 
the relief administered must be the one 
appropriate to them in that character. 

In discussing their right to such relief, 
I shall lay out of view the particular most 
pressed on the argument, that this was a 
foreign partnership between aliens, that 
all its debts were contracted in a foreign 
country, to aliens, and without reference 
to the United States, or the expectation of 
any parties interested, that the co-partners 
would ever transact business here, or be- 
come residents themselves in this country.* 

♦Iu tbecaee of Augustus Zarega, beard before the 
U. S. District Court of New- York, one of the ques- 
tions submitted to the Court for its decision was whe- 
ther the certificate of (he bankrupt under the laws of 
this country would discharge him from the debts of 
those creditors who reside abroad 1 It appeared that 
several of the petitioners' creditors resided in Antwerp 
and some in Rio Janeiro ; and it was submitted by the 
counsel for the creditors that if the petitioner obtained 
his certificate it would be inoperative as to those credi- 
tors whose debts were not contracted in this country. 
The case was fully and ably argued. 

Joachimssen, for the opposing creditor. 

J. H. Patten, for the petitioner. 

Bbtts, J. delivered the opinion of the Court : the 
learned Judge observed, The question is whether the 
discharge of a bankrupt under the law of this coun- 
try would operate as a bar to the demands of foreign 



The question then is, can persons who 
have been partners and become insolvent, 
apply after the dissolution of the partner- 
ship and the entire cessation of the co- 
partnership connection, for a common dis- 
charge under the bankrupt act ? The ge- 
neral inquiry is presented in its strongest 
aspect in this case, because the partnership 
relation between the petitioners terminated 
many years since, and there is no partner- 
ship property represented to be within the 
jurisdiction of our laws to be acted on by 
the proceedings. 

The whole authority for proceedings by 
or against partners, as such, is contained 
in the 14th section, and notwithstanding 
some ambiguity or confusion of language 



creditors, it being asserted that the United States have 
no power to destroy a contract entered into without 
their jurisdiction, and the contract is to be left to the 
jurisdiction of that country wherein it originated. It 
is not important m disposing of (his question, to enter 
jnto a discuasion>f the essence of con tracts, or their ob- 
ligations, nor to inquire into the effect of a discharge in 
this country under the Bankrupt Law, if set up in a 
foreign country as a bar to the claims of creditors. 
In England, as well as in France and Holland, and 
perhaps throughout Europe generally, the discharge 
of a bankrupt under the laws of either country ope- 
rates m all other places whatsoever. So a person 
having been decreed a bankrupt in France, may avail 
himself of the privileges it confers on him, in any part 
of England, and plead it with the same effect, as in 
his own country. So in England, where they set up- 
that claim in behalf of their own bankrupts in foreign 
countries, they allow the same privilege to others. 
But in this country we do not recognize such a doctrine. 
A discharge as a bankrupt in a foreign country is not 
deemed here a bar to any action that may be brought. 
The discharge is considered as local, and although an 
assignee of an individual declared a bankrupt in a for- 
eign country, *ould be allowed to sue as such assig- 
nee, yet our courts would not recognize the discharge 
as a bar to debts contracted in this country, or due to 
citizens of this country. Here the law operates as * 
bar to any action brought in any of our courts. 

It is objected that congress is not competent to pass 
a law. which should destroy debts contracted abroad. 
The discharge operate* as a bar to any suit brought 
in our courts, and while the act extinguishes the debt r 
it declares in the same section, that it may be pleaded 
in bar of any action brought in any court within our 
judicature. Taking the questions on the broad ground 
that the law is not competent to discharge debts con- 
tracted abroad, I see no ground for the argument urged. 
If the petitioner had come here with the intention of 
availing himself of this law to extinguish debts con- 
tracted in another country, that might defeat the pro- 
ceedings. But if he resides here, and the debts were 
contracted abroad, I see nothing that ahould exempt 
him from the fuU effects of a discharge given to a 
bankrupt. Nor is it important to consider how far 
the discharge here might avail him if set up abroad. 
His creditors abroad might perhaps proceed against 
him there, if he should come among them; we have 
nothing to do with that. The comity of nations re- 
cognises the unity of the bankrupt law. Although 
this is applicable aa a general rule in other countries, 
we do not recognise it as exonerating the person of 
a foreign bankrupt from arrest, or his property from 
seizure. Under these views I see no ground for inter- 
rupting the proceedings. The law operates as a bar 
to all creditors here, and may be pleaded as a bar to 
any suit brought against him here. 
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in the initiatory clause of that section, ii 
is to be remarked that every provision of 
the section is adapted to the case of coer- 
cive bankruptcy, much more than to that 
of a voluntary application by co-partners 
to be declared bankrupts upon the ordi- 
nary footing of such decrees. The con- 
struction of the section, in some of its 
bearings,' came before the Circuit Court 
in the case of Paulson, at the last term. 

The court, however, went no further 
than to decide, that a decree of bankruptcy 
rendered ou the petition of a member of 
a firm, praying such decree in his own 
behalf individually and as one of a co-part- 
nership, did not affect the partnership es- 
tate, and operated no further than a volun- 
tary transfer of his interest therein, or an 
assignment thereof by operation of law. 
This is consonant to general principles. 
(5 Cranch, 2S9 ; 2 P. Wins., 23 (a) ; 
Douglass, 627.) 

The spirit of the decision is that a sin- 
gle partner, under such voluntary applica- 
tion, does not maintain his proceedings 
under the 14th section, but under the au- 
thority of the first, and he is to be regarded 
and dealt with as though his interests and 
indebtedness were separate and individual. 
(3 P. Wms. 24, note a.) 

The same principle would govern the 
application of any number of partners less 
than the whole. 

It is clear, therefore, that a decree of 
bankruptcy against a firm cannot be ren- 
dered on the voluntary petition of part- 
ners unless all uuite ; and a careful scruti- 
ny of the 14th section leaves it at least 
questionable whether it was intended to 
apply at all to voluntary applications, and 
is not to be limited to coercive proceedings, 
authorized to be taken by the whole or a 
portion of them or their creditors. The 
two closing members of the section indi- 
cate that Congress had compulsory pro- 
ceedings only in view, and the arrangement 
and distribution of the assets, as if the 
partnership had been dissolved without 
any bankruptcy, looks to that species of 
action in respect to partners which forces a 
dissolution of the connection and places 
their property in sequestration. 

The first section limits to creditors the 
right to institute proceedings in compul- 
sory bankruptcy ; the 14th section declares 
the order may be made on the petition of 
the partners, or any one of them, or of any 
creditor of the partners, and the law by 
thus increasing the class entitled to sue, 
could, without any special provision to that 
effect, impart every power and privilege 

6 



before granted to creditors, to their new 
associates. 

This is allowing partners to do directly, 
what by the English law is done circuit- 
ously and by consent, for although the pro- 
ceedings there are wholly compulsory, in 
point of form they may be invoked and 
carried through at the instance of the 
bankrupt himself, (2 Chitty, p. 559 ; Eden, 
49.) 

It is enough now to say that all the terms 
of the 14th section may be satisfied by re- 
stricting its operation to cases of involun- 
tary bankruptcy, the seeming incongruity 
of authorizing parties to take coercive 
proceedings against themselves being re- 
compensed if not obviated by the consi- 
deration, that this method will place the 
partnership estate under the administra- 
tion of the bankrupt law, and will enable 
parties to retrace a hasty step of prefer- 
ence granted to portions of their creditors 
and secure in return a common allotment 
of their property to all. 

In this point of view, it could hardly be 
maintained that partners would act in re* 
pugnance to good faith, or be obnoxious to 
injurious. imputations, who should repre- 
sent that they had " willingly procured them- 
selves to be arrested" or " their goods to be 
taken in execution" in favor of a friendly 
creditor : or " had removed the partnership 
goods, chattels and effects to prevent their be- 
ing levied on or taken in execution" by one 
hostile creditor to the prejudice of all 
others, and pray to be deemed bankrupts 
therefor. 

The section manifestly contemplates the 
security of the common creditors of a part- 
nership out of the estate of the bankrupt 
firm and it would seem every way befitting 
the object in view, that the debtor partners 
might be the voluntary instruments of that 
general good, even against antecedent acta 
of their own having a contrary bearing 
and purpose. 

But it the 1 4th section also empowers 
partners to become voluntary applicants in 
the same way as individual bankrupts, it 
appears to me clearly that they can be so 
only in the case of a copartnership then 
actually existing. First. The language of 
the section that " where two or more per- 
sons are partners in trade" they or any of 
them may petition — would seem to limit 
the capacity to act jointly, and as partners, 
to the time in which they contrive to be 
partners. Such would be the natural read- 
ing and acceptation of the expression. 

That construction is rendered more cer- 
tain by other numbers of the section, for 
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them", and thus the idea of a subsisting 
copartnership between the applicants as 
the basis of their proceeding is contin- 
ued and reinforced with stronger em- 
phasis* 

It is unnecessary in this connection to 
consider whether the same limitation at- 
taches to "creditors" or whether or not the 
partnership relation as to them may not 
subsist in intendment of law, without re- 
gard to the fact of its continuance between 
the partners. 

The law upholds rights and remedies to 
creditors upon such intendment in numer- 
ous instances when the parties charged 
would be estopped from claiming a part- 
nership relationship in respect to each 
other. 

The clause already adverted to, import* 
ing that the proceedings under the 14th 
section, establishing the bankruptcy, there- 
by dissolve the partnership, gives addition- 
al indication that congress legislated in this 
section with a view to partnerships in force, 
when the proceedings are taken. 

The result of tny opitiion is that parties 
cannot proceed by voluntary petition as 
partners, unless they are partners at the 
time their application is made ; and that 
accordingly the petition in this case, as a 
joint one, cannot be upheld. 

The petition also sets forth individual 
indebtedness of each petitioner, and he* 
prays to have the benefit of the act in rela- 
tion to his joint and separate debts ; and 
it is urged that the application may be 
taken distributively, and decrees be ren- 
dered thereon conformably to the rights 
of the respective parties. 

It is a cardinal principle in courts alike 
of common and civil law jurisdiction, to 
deny suitors the privilege of prosecuting 
their individual and separate rights in a 
common action. 

Unless their rights are joint, or arising 
out of the same matter of fact or law ; or 
the remedy sought is one and the same, 
each suitor is put to present himself before 
the tribunals upon his separate rights, 
and to receive individually the judgment 
appropriate to his particular case. 

There is equal reason for applying 
this principle to proceedings in bank- 
ruptcy. 

Indeed infinite confusion and perplexity 
would result from attempting to consoli- 
date in oue petition the application of 
parties who are not bound to any common 
order of proof, who need not be opposed 
by any defence applicable to all,, and who 
cannot take a common decree. 



The joint petition is accordingly dis- 
missed with costs, but if the petition can 
be so amended without varying its essen- 
tial structure and statements, as to be 
made applicable to either one of the peti- 
tioners solely, the parties may so amend it 
and at their election between themselves, 
leave it to stand for one only. 

Notice, however of the election and of 
the amendments intended to be made, to 
be given five days previously to the attor- 
neys of the creditors who have filed objec- 
tions to their proceedings in their present 
shape. 



IN CHANCERY. 



Before the Hon. Murray Hoffman, As- 
sistant V. C. 

Thomas G. Talmage, President of the 
North American Trust and Banking Com- 
pany v. Nathaniel Wilgers, Thomas 
T. Sherwood, and others. 

A mortgagee prior to executing a release of a portion 
of mortgaged premises, ia not bound to search the 
records as to any conveyances by the mortgagor 
subsequent to his own mortgage. The record is 
not constructive notice. 

The facts of this case were these — 
The defendant Wilgers, together with 
one Burton, mortgaged certain lots marked 
18, 19, and 13, in Buffalo, on the 13th of 
March, 1832, to one Johnson. The mort- 
gage was duly recorded on the 28th of 
March. Johnson assigned the securities 
to the complainants on the 22d of Septem- 
ber, 1838, by assignment recorded the 8th 
of October, 1838. The consideration was 
$ 1 ,950. Burton the co-mortgagor convey- 
ed all his interest to Wilgers on the 20th 
of April, 1S35. Wilgers and wife con- 
veyed lot No. 18, by warranty deed, to one 
Prince, in consideration of $2;000. The 
deed was recorded on the 24th of April, 
1835. Prince paid $500 down aud gave 
his bond and mortgage for the balance, 
on which, it is alleged, had been paid the 
sum of $445 65. That lot No. 18, was 
vested in the defendant Sherwood as assig- 
nee of Prince, for the benefit of creditors 
by a conveyance dated the 3d of May, 
1837. On the 17th of Decemher, 1836, 
Johnson, the mortgagee, released lot No. 
13 from the lien of the mortgage, which 
an order is authorized to be made " on the 
petition of such partners or any one of 
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release was recorded. The consideration 
of the release did not appear. It was sup- 
posed by counsel to have been nominal 
merely. 

Noyet, for the complainant. 

Norton, for the defendant Sherwood. 

This cause was heard in July term, and 
an opinion expressed by his Honor con- 
formable to the ultimate decision. A re- 
argument was however requested by his 
Honor in consequence of the importance 
of the principal point to mortgagees. 

The Assistant Vice-Chancellor now 
delivered his opinion : — I have been much 
aided by a re-argument of this cause, which 
has excited considerable interest in the 
profession in New- York, and involves 
very important practical consequences. 
Certainly it has been done great justice to 
•upon the re-argument. 

I have also taken pains to consult with 
several experienced and judicious mem- 
bers of the profession, whose business par- 
ticularly calls them to the passing of titles, 
loaning of money upon mortgages, and 
leads them to judge soundly of the effect 
of legal decisions upon the current buei- 
eess of the community. 

The decision of this cause depends upon 
the question, whether the decision in Guion 
vs. Knapp, (6 Paige, 35,) applies. In that 
case, the chancellor decided that if the 
mortgagee releases one of several lots 
bound by his mortgage, with knowledge 
that the mortgagor had aliened another of 
such lots, he would be compelled to allow 
upon the mortgage the value of the lot re- 
leased. The mortgagee there, when he 
released, had actual notice, or strong con- 
structive notice, of the prior conveyance of 
one of the parcels. 

It was also decided, that where the pur- 
chaser of one of the mortgaged parcels 
bad not put his deed upon record, and there 
was no actual notice in the mortgagee, nor 
any thing leading to an inquiry, the rule did 
not. apply. Only the sum actually received 
upon the release was to be credited. 

The chancellor says, " The conscience 
of the party who holds the incumbrance 
is not affected, unless he is informed of the 
existence of the facts upon which the 
equitable right depends, or has sufficient 
notice of the probable existence of the 
right, to make it his duty to inquire whe- 
ther such equitable right does not in fact 
exist." 

But in the present case there is neither 
express notice, nor any facts proven to have 
come to the party's knowledge from which 
notice is to be inferred. The question is 



nakedly, whether the record of the deed is 
such constructive notice as to be binding 
upon the mortgagee. 

A purchaser of one of the several lots 
covered by a mortgage, has a right to re- 
quire the sale in the first instance of all the 
lots remaining subject to be sold before 
his own is resorted to. If the mortgagor 
has successively conveyed separate parcels, 
the sale is to take place in the inverse order 
of alienation. This is a right between the 
purchasers in succession and the mort- 
gager. The mortgagor as to the property 
retained by him is the principal debtor and 
the purchasers are sureties ; the first of 
them in point of time being the last to be 
resorted to, and where notice of a sale of 
one lot is brought home to a mortgagee, he 
is not at liberty to do any thing which shall 
impair the right of having the other lots 
first applied. 

Two instances have been mentioned to 
me of large estates sold some years ago in 
New- York, and one in Albany, in which 
there was a collateral agreement to release 
upon receiving a proportion of the pur- 
chase money. This has been done to such 
an extent that if the lots previously 
aliened by the mortgagor, without a re- 
lease, are to be resorted to only after cre- 
diting on the mortgage the value of such 
released lots at the time, nothing or little will 
be due, and the mortgage will not receive 
in fact near the amount of his debt. It 
is true, this result will arise chiefly from 
the fact of the very high prices of pro- 
perty at the time of such releases. Another 
case has been stated to me, and it is one 
which may in substance occur frequently. 
Four lots were mortgaged of equal value. 
There was an agreement to release two 
when a house was erected on a third. 
The fourth lot was conveyed by the mort- 
gagor, and his deed recorded, but there 
was no notice given to the mortgagee. 
The building being completed, the release 
of the two lots was exocu ted , and afterwards 
the house was burned down uninsured. — It 
is to be remembered that it is not the 
duty of the mortgagee to keep property 
insured. He cannot be allowed for the 
premium. In the case stated, if the 
mortgagee must allow the value of the 
released lots, bis debt will be more 
than three-fourths discharged without 
his receiving a ceut, and the remain- 
ing lot will pay less than a fourth of the 
sum due. 

In some instances also, it is made part 
of the mortgage provisions that a release 
shall be executed upon payment of a given 
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sum or proportion. Here I apprehend 
no difficulty can arise. The purchaser 
would at least have no claim for the 
stipulated amount to he credited in such a 
case. 

Again it may be noticed that in New- 
York at least, as I am informed by many 
of the best and most prudent practitioners, 
prior to the decision in Ouion vs. Knapp, 
releases were granted without hesitation, 
often voluntarily, for the advantage of the 
mortgagor, where the mortgagee saw that 
his security remained ample, and without 
the least care as to whether there had been 
prior conveyances or not. 

Two of these gentlemen remarked that 
as a matter of prudence, they have subse- 
quently advised their clients not to release 
without a search of the records, or satis- 
faction that there were no prior convey- 
ances. 

It should also be considered whether 
any rule which embarasses transactions be- 
tween a mortgagee and mortgagor, for the 
extrication of a portion of the incumbered 
property as suits his convenience, will not 
be greatly prejudical to the morgagor. If the 
mortgagee cannot release without a search, 
and if he find prior conveyances of any por- 
tion, he runs the risk of having the lot he 
purposes to release charged to him here- 
after, at a valuation to be fixed by witnesses, 
he will in common caution be very reluct- 
ant to release at all, or only on such terms 
as will prevent any advantage to the mort- 
gagor upon obtaining the ratification of 
the alienee. 

Now, all these considerations are of course 
of no avail, if the law is settled. But cer- 
tainly the case before the chancellor does 
not settle it. The inference has been 
drawn by cautious counsel, from his lan- 
guage, and nothing more : and where the 
point is not settled, the considerations of 
convenience, of long understood practice, 
and the common assent of the profession, 
are entitled upon a dubious question to 
great weight. 

It is said that before the mortgagee re- 
leases, he may search the records. The 
reply is that it should be as much the duty 
of the grantee who gets a subsequent right 
to give him actual notice of his purchase, 
and thus put him on his guard. It strikes 
me that on this subject the equities are 
balanced. There is no more conscien- 
tious obligation upon the one than upon 
the other. The alienee knows of the 
mortgage, or is bound to know of it. He 



can give notice to the mortgagee, or any 
assignee who shall appear on the record* 
Then, in my opiniou, the strict law must 
decide the point. 

It has been said that a duly registered 
deed is notice to all the world. This pro- 
position must be much qualified. 

The language of the statute is, that 
" every conveyance not recorded, shall be 
void as against any subsequent purchaser in 
good faith, and for a valuable considera- 
tion of the same real estate, or any portion 
thereof, whose conveyance shall be first 
duly recorded." 

Thus the purchaser must not only be 
one in good faith and for consideration, but 
his deed must be first recorded to prevail 
against a prior deed. 

This provision of the statute involves 
another proposition. If the unrecorded 
deed is void as to such a subsequent pur- 
chaser, it is good as to all except such. It 
is exclusively persons answering this de* 
scription that are protected by, and are 
within the registration act. Hence it is 
such persons only who are effected by that 
act, 

The proposition appears to me to be, 
that subsequent purchasers are alone be- 
nefitted by the registration act, so as to 
take preference of an unrecorded deed ; 
and on the other side subsequent purchas- 
ers are alone affected by the statute, so as 
to be bound by a registered deed. To all 
other persons other rules of law apply than 
those furnished by this statute. Now the 
definition of the term purchaser in the sta- 
tute is as broad as possible, being " every 
one to whom any estate or interest in real 
estate shall be conveyed for a valuable con- 
sideration, and every assignee of a mort- 
gage, lease or conditional estate." 

It cannot be urged that a mortgagee re- 
leasing one of several lots in his mortgage, 
is a subsequent purchaser. He deals with 
the pioperty it is true, by relinquishing 
part of what he had before purchased. He 
acquires nothing of a new right in the 
property in any form, or upon any inter- 
pretation of the term purchaser. 

In the case of Jackson vs. Post, (15 
Wend. 594,) it was established, that if a 
bona fide conveyance is made to A. who 
neglects to record his deed, and the grant- 
or then conveys to B. whose deed is re- 
corded, yet a grantee of B. cannot hold the 
land, if the deed to A. is recorded prior to 
the recording of his own. 

This case arose before the Revised St*' 
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tales and the language of the latter would 
even more strongly support it, than that of 
the old act. 

I may observe that the practice of a 
large body of conveyancers had not been 
consistent with this decision. If in the 
above case a conveyancer found a deed 
from the owner with whom he begins, to B. 
duly recorded and unexceptionable, he 
would have ceased to search against such 
owner, and would have continued it as to 
B. only. But this case shows that such a 
course would be unsafe. However, it is 
apparent that this decision is in conformi- 
ty with the strict letter of the statute. The 
subsequent purchaser is not fully within the 
act to be protected, until he has recorded 
his deed, although in every other respect 
his purchase is in good faith and for a val- 
uable consideration. 

It appears to me that theview of the regis- 
tration acts taken by the Irish courts is the 
sound one. They are considered as avoiding 
the unrecorded conveyance in favor of the 
subsequent one, or giving the latter a pre- 
ference, by force of their positive provi- 
sions, not upon the doctrine of notice. A 
late -writer (Moles worth on Registration,) 
thus stat es the doctrine. I have looked 
into all the cases cited by him. " It appears 
by observations made in sections 4, 5 and 
7, that a conveyance being registered, pro- 
duces upon purchasers under conveyances 
subsequent to such registration, an effect 
r>f postponement similar to that of notice. 
Even covenants purporting to charge any 
property which the covenanter might after- 
wards acquire, being registered, haye been 
preferred to purchasers without notice of 
such after acquired property, (Guhbins vs. 
Gubbins, Durry & Walsh, 130, in notes.) 
But registration only gives priority, it does 
not in itself operate as notice. [Bushell 
wa. Bushell, 1 S. & St. 90. La louche vs. 
Dunsany, id. 137. Underwood vs. Cour* 
town, 2 id. 4. Stuart vs. Ferguson, Hayes 
452, and see Hine vs. Dodd, 2 Atk. 275.) 
The registration of a deed does not oper- 
ate upon all persons dealing with the pro- 
perty as notice of its existence, nor even 
upon those whose conveyances it post- 
pones as notice of the contents of the me- 
morial (Burshee vs. Burshee, 1 S. 

&St. 103.) Thus under the English acta 
a purchaser may, by procuring the assign- 
ment of outstanding legal estates, post- 
pone others whose conveyances are prior 
in execution and registry to his, the regis- 
try not operating as notice, ( Wigtown vs. 



Hudson, 2 Eq. Ca. Ab. 609. Bedford vs. 
Backus, id. 615. Cater vs. Cooley, 1 Cox, 
182,) though even constructive notice 
would prevent his doing so, {Morecock vs. 
Dickens, Amb. 678.) 

But though registration does not in itself 
operate as notice, it may, coupled with 
other circumstances, be evidence of notice. 
If it is proved that a person has in fact 
searched the registry by himself or his 
agent, it will constitute prima facie evi- 
dence, that he has has notiee of all deeds 
appearing upon it. (Burshee vs. Burshee 
1 S. & S. 105. Hodgson vs. Dean, 2 S. & St. 
221. 2 Pow. on Mortgage, 31, in notes.) So, 
though the search be made by the registry 
officers, as they will be presumed to have 
done their duty ; but if the search is proven 
to have been limited, the presumption of 
notice is limited accordingly, (Hodgson vs. 
Dean, ut sup." 

The case then comes to this. Is a mort- 
gagee, prior to executing a release of one 
portion of the mortgaged premises, bound 
to search the record as to any conveyan- 
ces by the mortgagor, subsequent to his 
own mortgage. If he is a subsequent 
purchaser, he is bound to bear the same 
consequences as if actually apprised of a 
prior conveyance. If he is not a subse- 
quent purchaser, he is not bound, and the 
alienee must protect his rights by positive 
notice. Now I take a purchaser to meau 
a party who acquires some new original 
or additional right in property. And I can 
by no means accede to the ingenious argu- 
ment of counsel that a new right is acquir- 
ed in the remaining lots by the release of 
one. The mortgage was as much a lien 
upon each lot, and every pari of each lot, 
as upon the whole. 

The result, in my opinion, is that the re* 
cord of the conveyance of lot 18 was not 
constructive notice to the mortgagee when 
the release of lot No. 13 was made ; and as 
no actual notice is suggested, the mort- 
gagee is not liable for the value of that 
lot. 

If I had taken an opposite view of the 
case it would have been necessary to ex- 
amine a question which I think would 
fairly arise viz : whether the complainant 
would not be entitled to some equity from 
only $500 being paid on the purchase of 
lot 18, and a bond and mortgage given for 
the residue. 

The master, in computing the amount 
due, must ascertain what was paid upon 
the release of lot number 13, and credit 
that amount. 
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SUPERIOR COURT, 

Before Chief Justice Jonbs and Judges 
Oakley and Tallmadge. 

David Leavitt v. Cyrus Smith, Oct. 10, 
1842. 

DEMURRER TO AVOWRIES IN REPLEVIN. 

Where in replevin the declaration averred that the tak- 
ing was at the city of Brooklyn, in the county of 
Kings, to wit, at New- York, in the city and county 
of New- York, and the defendant interposed two 
avowries, setting forth that prior to the taking cer- 
tain fi. fa.' s against one B. were delivered to de- 
fendant as sheriff of Schoharie county by virtue of 
which he seized said property,, the same being the 
property of said B., and that while the same were 
in ihe custody of defendant, it was removed from 
Schoharie and transferred to New- York, without 
his consent, and delivered to plaintiff and afterwards 
and white said Jl.fa.'a remained in the hands of de- 
fendant unsatisfied by virtue of such seizure, de- 
fendant took said property and each avowry was 
as to the taking same at " the city of New-York 
in the county of New- York. 

Held, 1. That the declaration having averred that the 
property was taken at Brooklyn, the avowries were 
defective in attempting to justify a taking in New- 
York- 2. The plaintiff bavins alleged that the pro- 
perty was his, he could not be considered a mere 
holder of property without title, and that when a 
claim of ownership waa set up by defendant, it was 
necessary for him to set out not merely the jfg./a.'« 
but the judgments which authorized them. 

The declaration was in the cepit and 
alleged that on, &c. "at the city of Brook- 
lyn in the county of Kings, to wit, at the 
city and county of New-York" the de- 
fendant took one pair of gray match horses, 
property of the plaintiff, tyc. 

To this declaration the defendant inter- 
posed two avowries, setting forth in sub- 
stance that prior to the taking complained 
of, certain Ji.JaJs against one David Bliven 
were delivered to the defendant as sheriff 
of Schoharie county, that by virtue of such 
writs the defendant seized said horses, the 
same being at the time of such seizure 
the property and in the possession of said 
Bliven, that afterwards and while the 
horses were in the custody of the de- 
fendant, said horses were, without his 
knowledge or consent, removed from Scho- 
harie and transported to New- York, and 
delivered to the plaintiff, and that after- 
wards and while ji.fa'8 remained in the 
hands of the defendant unsatisfied, and by 
virtue of such seizure, he, the defendant, 
took said horses as alleged in the declara- 
tion, concluding with a prayer for return 
of property. Each avowry, however, com- 
menced by stating that the defendant " well 
avows the taking of the said one pair of 



gray match horses in the said declaration 
mentioned, at the city of New- York in the 
county of New- York, Sfc." 

Tothese avowries the plaintiff demurred. 

Cleaveland, for the plaintiff : — the avow- 
ries were defective in omitting to set forth 
the judgments upon which the fi. Ja.'s 
issued. Moreover the avowries did not 
warrant a return of the property, inasmuch 
as they sought to justify a taking in the 
city of New-York, whereas the declaration 
alleged a taking at the city of Brooklyn. 

Sandford, contra. 

By tub Court : — 1st. The declaration 
having averred that the horses were taken 
at Brooklyn, the avowries are defective in 
attempting to justify a taking in New-York. 
And 2dly, the plaintiff having alleged in 
his declaration that the horses were his 
property, he could not be considered a 
mere bolder of property without title ; and 
that when the defendant set up a claim of 
ownership, it was necessary for him to set 
out not merely the fi. fa.* 8, but also the 
judgments which authorized them. 

Judgment for plaintiff. 

COURT OF COMMON PLEAS 

Before Chief Justice Ulshoeffer and 
Judges Inoraham and Inglis. 

Elias Simpson v. Jeremiah Day. 

In an action on a promissory note, if it appear that it 
was obtained from the defendant by fraud or force, 
the onus probandi is on the plaintiff to show that he 
honestly acquired it ; and evidence offered by the 
defendant of the presumption that the planiuff ob- 
tained the note by fraud is admissible. 

Assumpsit against the defendant as mak- 
er of a promissory note. The declaration 
contained the usual money counts, and an 
account stated with a notice subjoined that 
a promissory note, of which a copy was also 
subjoined, would be given in evidence for 
the plaintiff at the trial under the money 
counts in the declaration. 

Plea general issue non-assumpsit. Be- 
fore the cause was noticed for trial, a notice 
was served on the attorney of the plaintiff 
that the plaintiff would be required on the 
trial to show his title to the note, and upon 
what consideration it was obtained. The 
issue was tried on the twenty-fifth day of 
November, 1840. The plaintiff's counsel 
on the trial produced the note in question, 
and made proof of the handwriting of the 
maker and endorser or payee, and rested. 
The defendant's counsel offered in evidence 
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certain testimony taken under a commis- 
sion (which commission was admitted by 
the plaintiffs counsel to have been correct- 
ly executed) to show a want of title to the 
note in the plaintiffs; that the note was 
the property of the Commercial Bank of 
Florida ; that it was feloniously taken from 
the said Bank by a person who had no legal 
right or authority to transfer it, and subse- 
quently passed into the hands of the plain- 
tiff; and thereupon claimed that this evi- 
dence was sufficient at least to put the 
plaintiff to the proof of value given for the 
note without notice of the fraud, and that he 
received it before it became due. The coun- 
sel for the plaiutiff opposed the introduc- 
tion of this testimony, and urged that if it 
were admitted, it did not sufficiently im- 
peach the plaintiff's title to put him to the 
proof, that he was an endorsee for a valua- 
ble consideration without notice, or that 
he received the note before it became due. 
The Court expressed the opinion that the 
evidence was inadmissible and irrelevant, 
inasmuch as it did not appear that the de- 
fendant had any defence against the Com- 
mercial Bank of Florida, the supposed 
owners of the note, and decided that the 
defence was not a valid defence ; the 
counsel for the defendant excepted to this 
decision of the court, and a verdict was 
taken for the plaintiff for the amount of 
the note with interest. 

On the exceptions taken to this. decision 
a motion was afterwards made to set aside 
the verdict, whereupon a new trial was 
granted, the court holding that the defen- 
dant's testimony ought to have been admitted 
in evidence, as it went to establish, and did 
establish a presumptive case of fraud. 

The cause was again brought to trial on 
ihe 7th day of October, 1841, when the 
matters were submitted to the jury, who, 
sot being able to agree on a verdict, were 
dismissed. The cause was again put upon 
the calendar, and on the fourteenth day of 
March, 1842, a verdict was taken for the 
plaintiff, by consent of counsel on both 
sides, subject to the opinion of the court 
on all the testimony produced in the cause, 
upon points taken by the respective coun- 
sel, with leave to direct a nonsuit, &c. 

The cause was finally argued on the 9th 
day of July, 1S42. 

Haskett and Scholes, for plaintiff. 

Sherman, for defendant. 

Curadvult. 

XJlshoeffbr, C. J., now delivered the 
opinion of the court : — 

The question in this cause is whether 
the note was put in circulation under such 



circumstances of fraud as to effect the va- 
lidity of the transfer % 

If the note was obtained feloniously, no 
title passed, (14 Wend. 34,) if obtained by 
fraud (short of felony) perhaps the equities 
of the bona fide bolder would be superior 
to those of the Bank which might have been 
defrauded, (8 Cow. 238 ; 13 Wend. 570,) 
the plaintiff's possession is presumptive 
evidence of property rightfully acquired, 
but when the defendant shows that it was 
obtained from him by fraud or force, then 
proof of the plaintiff's honest acquisition 
of the property becomes necessary, (12 
Wend. 487.) The same principle ap- 
plies if the note is proved to have been ob- 
tained by fraud or force from any person 
who bona fide held the note after it was put in 
circulation and before it came to the plaintiff's 
hands ; for the reason above stated, that if 
feloniously obtained, no title passed, and no 
payment to the plaintiff would be valid ; and 
if fraudulently obtained, then the plaintiff 
could only recover in case he estopped his 
right as a bona fide holder, (14 Wend. 581- 
2.) In the present case the plaintiff did 
not prove any thing beyond his mere pos- 
session of the note, and the judge ruled out 
the defendant's evidence under the commis- 
sion, because the defendant did not pretend 
to any defence as against the Bank. But 
that was an erroneous view of the case. 
The rule of set-off was not involved, but 
the defendant wished merely to avail him- 
self of the protection afforded by the law 
to the parties to negotiable paper, viz : 
having proved a presumptive case of fraud 
or felony, as against a former holder of the 
note, the defendant then wished to call up- 
on the plaintiff to establish that he was a 
bona fide holder entitled to recover upon 
it, or that he received it before it fell due, 
and gave value for it. The defendant's 
testimony ought to have been receiv- 
ed y it established a presumptive case of 
fraud and felony. The great doubt in 
the evidence is as to the fact whether 
the transfer to Stevenson, included all 
the stock of the Bank % If it did, then 
Steveuson may recover on the note, or the 
plaintiff, if he holds under Stevenson, may 
recover also — because Stevenson did not 
defraud the Bank out of this note, if be him- 
self constituted the single stockholder. 
His running away from the creditors of the 
Bank would not affect his right to recover 
the debts or property of the Bank, if he 
himself constituted the Bauk. Nor would 
his taking away all the assets of the Bank 
prevent such recovery in such case. But 
as the evidence under the commission 
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stands, we may consider that it was a stock 
Bank, and that Stevenson was not the sole 
owner of the Bank ; at least it would be 
going too far to hold that the defendant 
should positively pay the note, without re- 
quiring proof on the part of the plaintiff of 
his houest acquisition of it. The note was 
obtained from the Bank under such circum- 
stances of fraud as to affect the validity of 
subsequent transfers of the note, unless 
perhaps to a bona fide holder, and the plain- 
tiff ought to have made out that he was the 
honest holder of the note. The plaintiff 
however insists that unless his possession 
is shown by the defendant to be mala fide 
he may recover, 5 Wend. 261 ; 15 Wend. 
641; 1 Hall, 312; 2 Hall, 558. The 
note to the last cited case states the true rule 
" that if a note is put in circulation fraudu- 
lently, no person can maintain a suit upon 
it, who has not paid a valid or valuable 
consideration for it in ignorance of the 
fraud." Such a rule would even be ap- 
plied to lost or stolen bank notes, if ajpri- 
ma facie case of fraud is made out, and the 
plaintiff would be required to prove his 
bona Hie purchase, (13 East, 130, 135.) 
Lord Kenyon, in the last cited case, inferred 
the plaintiff's knowledge of the fraud com- 
mitted by another merely because he refu- 
sed to account how he came by the bills. 
If that be the test then the plaintiff in this 
suit is bound so to account, or be may be 
held not to have become possessed of the 
note in ignorance of the fraud. 

Such were the views entertained in this 
case on a former occasion, when the defend- 
ant moved for anew trial, and the argument 
now has not changed those views. The 
points are : 

I. Is the evidence sufficient to show that 
the note was feloniously obtained, so that 
no title passed by any subsequent transfer? 
The evidence is satisfactory that the note 
was so taken by Stevenson from the Bank 
— that he was not a director or officer of 
the Bank, but that he purchased an interest 
in it from a President who thereupon has- 
tily resigned, as well as the Cashier, leav- 
ing Stevenson to take possession without 
legal authority; when Stevenson found 
that he had the control of a Bank whose 
debts exceeded by one half the amount of 
its assets ; and the Bank which was but 
one half ruined when Stevenson became 
interested in it, was wholly destroyed by 
his absconding with what was left. It is 
satisfactorily shown, that Stevenson bad no 
legal right whatever to take possession, and 
it is by no means clear that his predecessor 



acted uprightly in selling out to him his in- 
terest and then resigning to the Cashier; 
and then the Cashier resigns and leaves 
Stevenson in possession without any legal 
right or colour of law or custom. The 
transaction is clearly proved to have been 
felonious, certainly under our law, and if 
we are to consider the common law as pre- 
vailing in Florida, (1 Hill, 270.) One situa- 
ted as Stevenson was, could have been con- 
victed at common law for running away 
feloniously with all the assets of a Bank, of 
which he was not Cashier, President, or 
Clerk, and in which he had been improper- 
ly admitted by the former officers without 
any legal right whatever, (14 Wend. 34.) 

II. This view of the case renders it of 
no consequence what evidence the plaintiff 
produces of his title. As this was a busi- 
ness note, it is of no consequence how much 
the plaintiff gave for it, that is no concern 
of the defendant further than the amount 
paid may be evidence that the plaintiff did 
not purchase bona fide. My impression is 
against the idea that the plaintiff proves an 
honest title ; he bought at a very large dis- 
count — he bought after the note was pay- 
able, most probably — as well as after pub- 
lic notice was given by the Bank of Steven- 
son's conduct, and he bought of a man who 
stands somewhat impeached, and the plain- 
tiff's own declaration on the subject of this 
note is pot favorable to the idea of hh be- 
ing a bona fide holder. But if he were So, 
it would not avail him in enforcing the col- 
lection of a note thus feloniously taken from 
the Bank. 

In any view of this evidence it does not 
appear that the plaintiff ought to recover, 
but a nonsuit should be granted under the 
stipulation in the case, the same as if the 
judge had nonsuited at the trial. 

MISCELLANEOUS, 

Wholesale Stealing. — la consequence of the into-, 
rest which Chancellor Camden took in behalf of Wilkes 
he became so popular that the parishioners of Chiale- 
hurst (where he resided) in the zenith of their patriot- 
ism, made him a present of ten acres of the common, 
on which the avenue leading to the seat now stands. 
His lordship, who was a very early riser, was the first 
to discover in one of bis morning walks, that a poor 
widow who resided on the common had all her geese 
stolen the preceding night, and accidentally meeting a 
laborer going to work, and thinking from being 
wrapped up in his greatcoat that he was unknown to 
the man, inquired of him respecting the geese, and 
asked him if he knew what punishment would be in- 
flicted on the offender who stole the gene from the 
common. The man answered, " No." " Why, then, 
I '11 tell you," said his lordship; " he would be trans- 
ported for seven years." " If that is the case," replied 
the laborer, "I wdl thank your lordehip to tell me what 
punishment the law would inflict on the man who 
stole the common from the geese?" » 
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TO CORRESPONDENTS. 

Amicius is wrong, the first English edi- 
tion of Judge Story's admirable work on 
Bailments was published by Richard 
Charnock, of the Middle Temple, and it 
was afterwards published by Maxwell, the 
Law publisher of Bell Yard, London. 

We have been favored with some valu- 
able manuscript on the Doctrine of Uses 
and Trusts, as settled by the Revised 
Statutes, which we shall shortly publish. 

We don't think H. B. can compel the 
Executors to pay over the money to him, 
though his wife assent thereto; if this 
were property which II. B. would be en- 
entited to in right of his wife, and his wife 
were to waive her equity for a settlement, 
the case would be different, but the rule 
appears to be well settled, that where pro- 
perty is left for the separate use of the 
wife, in other words, where she -has the 
absolute appointment of it, she can dispose 
of it as if she were a single woman, and if 
no Trustees are appointed, the husband is 
held to be a Trustee for her ; this being the 
case, I should suggest that H. B's wife, 
execute a Deed of appointment to H. B., 
and that notice thereof, be given to the 
Executors, and if they should then refuse 
to pay II. B., it is more than probable 
that a Court of Equity will fix the Exe- 
cutors, with costs. 

SKETCHES OF THE ENGLISH BAR. 



SIB WILLIAM FOLLFTT. 

Sir William Follett, the present Solici- 
tor General, is considered the " lion" 
of Westminister Hall ; he is the son of an 
attorney, and was born in Devonshire, 
the principal city of which county, 
(Exeter,) he now represents in Parlia- 
ment. 

1 



He was educated at Trinity College, 
Cambridge, but it does not appear that 
he took any honor there, though, 
there is no doubt of his being a classic 
of no mean order. 

In Michaelmas, Term 1814, he was en- 
tered a member of the Middle Temple ; 
was called to the Bar in Trinity Term 
1824. For some time after his call to the 
Bar, he practised as a Special Pleader, 
but nothing particular was heard of him 
until 1825 when he joined the Western 
Circuit. 

Sir William is a man rather above 
the middle height, not portly in his 
appearance nor yet meagre. From his 
looks you would say he was no longer 
a young man, though scarcely yet enti- 
tled to be classed among the middle 
aged. His forehead is not very lofty, 
but straight and angular at the sides, 
and it projects above the eyes, which 
causes them to appear sunken, to which 
appearance the darkness of his eyelashes 
always contributes. His nose is straight 
and short, and the cheek bones are 
rather higher and more prominent than 
is usual ^in Englishmen. The upper lip 
is long and large, but not full, and the 
mouth large. This description will be 
enough to show that the face is not 
handsome, but its expression is very in- 
telectual, and the play of his features 
confirms this first impression. If he is 
reading his brief, you observe a look of 
steady concentrated attention — if a bro- 
ther barrister who is not " on the other 
side," makes a whispered remark, it is 
generally replied to with a ready smile ; if 
the "attorney in the cause," turns round 
from his seat between the inner bar and 
the bench to ask or suggest some infor- 
mation, the look of fixed earnestness in 
listening, is more marked than I ever 
saw it in any other countenance. 
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There are many men at the Eng- 
lish Bar, more learned in the particular 
branch of the profession to which they 
belong, than he can pretend to be, but 
none of them can make in open court, 
such effectual use of their learning. 
They may know the law applicable to 
certain circumstances, better than he; 
but none of them can see so quickly, or 
so clearly the particular circumstances 
of a case to which the principles of law 
will be applied, in order to decide it. 
Many men have been eminent for gain- 
ing causes who had but little legal learn- 
ing. .They have relied upon the power 
and brilliancy of their style, or the 
energy, vigour, and perseverance of their 
manner, or perhaps on their knowledge 
of mankind, and their cunning adaption 
of themselves to the prejudice of those 
whose favourable judgment they sought 
to gain. Sir William Follett, is not one 
of these. His legal erudition is not in- 
considerable ; and it extends over an 
unusually wide field ; and if I allude to 
it in terms that may seem unequal to 
what might have been expected from so 
great a man, it is only because this is 
not the point in which his superiority 
over other men appears. His legal 
learning either is, or seems to b% always 
sufficient for the cause he haa hi hand ; 
and he gains causes by no ardour of 
temperament — by no remarkable felicity 
of oratorical power — by no cunning 
management of judges or of juries — but 
by the application of a clear vigorous 
practical understanding to the matter in 
hand ; by judiciously striking upon the 
points which may be most favourably 
brought forward ; and by a simple, forci- 
ble, lucid statement of those points to 
the court or the jury. In addressing the 
court no man more happily conbines the 
accuracy and care .of the responsible 
advocate, with the ease and grace of the 
gentleman. 

There is no barrister in England so 
variously employed as Sir. William Fol- 
lett. The court of Queen's Bench is his 
court, but everywhere that causes of 
high importance are to be argued, he is 
brought, by anxious clients, who think 
they have not the best assistance unless 
they have his. In the House of Lords, 



— in the judicial committee of the privy 
council — in the Lord Chancellor's court 
occasionally — and in all the common law- 
courts of W estminister Hall, he is fre- 
quently to be found. But with all this 
business, there is no appearance of bus- 
tle about him. You read in his face, or 
think you read in it a certain wearied 
appearance of the eyes, the traces of 
long nights, and days of study, but there 
is no trace of nervous agitation or hurry. 
All is managed as if with an easy mas- 
tery of the subject in hand, neither light 
and careless, nor painfully deliberate, 
but in an even manner, with so much of 
emphasis as to command attention. 

It is said that the Solicitor General, 
likes better to plead before the House of 
Lords than elsewhere. Different reasons 
have been assigned for this. Some say T 
because it is the highest and most digni- 
fied court ; others, because the fees are 
the largest; — but this, I believe, is a 
mistake. Not that Sir William is indif- 
ferent as to the amount of his fee — very 
far from it ; but the fees given for going 
" into the Lords," are not in general, I 
believe, as large as are given for going 
" special" into other inferior courts. But 
one may easily suppose, that considering 
the public reputation of Sir William Fol- 
lett, and the consciousness, which he 
cannot but possess, of a power and re- 
finement of mind which will engage the 
attention of the most accomplished 
judges, he may feel a pride in pleading 
before such men as generally hear ap- 
peals in the House of Lords. The Lord 
Chancellor (Lyndhurst,) Lord Cotten- 
ham, the Earl of Devon, Lord Brougham, 
Lord Campbell, and possibly Lord Den- 
man, and Lord Abinger, with other 
Lords of known acuteness of mind, 
though untrained by professional educa- 
tion, form a tribunal before which any 
man however able may be sure that his 
best talents will not be thrown away. 
Besides, in the Lords, an advocate who 
feels himself above anything like profes- 
sional wrangling — who wishes to pro- 
ceed without interruption in the deve- 
lopement of his case and the arguments 
which support it, who trusts to clear con- 
tinous reasoning, rather than to force of 
manner or subtlety of discussion — finds 
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himself more at home, more in his pro- 
per position, than when pitted in a sort 
of struggle with rival barristers before 
judges or juries, in Westminister, or at 
Guild Hall. Still I would rather see and 
hear the Solicitor General discussing a 
nice point before the judges of the 
Queen's Bench, or Common Pleas, than 
anywhere else. The interruptions he 
sometimes receives, and the allusions he 
is compelled to make to his learned 
friends, may not perhaps be pleasing to 
himself, but they bring him out, and ex- 
hibit a fire, and elasticity of mind, which 
in different circumstances might not be 
made apparent. I have heard, that he is 
not so well pleased with his work when 
he has to address juries. In this, he is un- 
like many, and indeed, most men who 
have been eminent at the common law 
bar. I do not mean to say, I am sure, 
that what I have heard is perfectly accu- 
rate, but I should think it very probable ; 
and if I have at all succeeded in convey- 
ing what I have wished to convey of his 
character as an advocate, my intelligent 
readers will perhaps agree with me. 
The triumphs he appears to desire are 
the triumphs of intellect and of taste. His 
glory is not in the winning of causes 
merely, without reference to the dignity 
of the means, but in winning causes by 
such means as accomplished minds — or 
at least, minds of considerable reasoning 
power, — can best* appreciate. Some bar- 
risters are delighted to wheedle a verdict 
out of a jury, and if the verdict be 
obViously contrary to common sense, the 
more is their self-esteem increased. 
Others, again, are proud of touching the 
feelings of a jury, and gaining a verdict 
from their sensibility rather than their 
judgment. SirW. Follett, I imagine, has 
no relish for success of either kind. He 
wishes to obtain it by the exercise of an 
elevated common sense, and by skilful 
reasoning on his side of the question. 
But he knows, that when before a jury, 
his business is to obtain a favourable ver- 
dict, and he is too shrewd to speak to a 
jury in terms which they do not under- 
stand, or to pursue a train of reasoning 
which they could not follow. It is, 
therefore, very possible, that m speaking 
to juries he feels himself to be doing a 



coarser kind of work, from which, if his 
profession permitted it, he would as lief 
be excused. 

Though the speeches of Sir William 
Follett, do not rise into what may be 
justly called oratory, yet he is unques- 
tionably, a very able and agreeable 
speaker. His voice is clear, and rather 
deep in its tone : it is loud without harsh- 
ness. His articulation is very distinct, 
and judiciously varied, quickened in 
matters of mere detail, and becoming 
more deliberate and emphatic, where a 
pressing and important argument is to 
be urged. But for any burst of eloquence 
— any flight of imagination — any burn- 
ing words — any striking originality of 
expression you may watch in vain Any 
such fiery bolts of eloquent wrath, or 
passionate admiration, as were every 
now and then shot forth in Brougham's 
speeches at the bar, you never witness 
when Sir William Follett speaks. I 
should not be surprised, if he looked 
upon everything of the sort as a degree 
of madness.* He wants to reason the 
case — not to surprise any one, or to make 
them say inwardly, "how splendid!" or 
"how beautiful!" Yet it is not to be 
inferred that he is a dry or an uninterest- 
ing speaker. Independently of his elo- 
cution, which is excellent, he has too 
much mind in his speeches to permit 
them to be dull. He is no plodding 
common place lawyer ; but neither is he 
an impassioned orator. He is an em- 
phatic skilful reasoner, who uses simple, 
direct terms, flowing apparently from a 
remarkably clear conception of the train 
of ideas which elucidate the points at 
issue. 

Of oratorical action, he has very little, 
although, more than some English bar- 
risters I have seen. Many of them, in- 
deed, will harangue by the hour, with 
their hands behind their back, under 
their gown. Sir William, generally ex- 
tends his right arm, and with stretched 
out hands, keeps time as it were to his 
periods. His manner to the Bench, is 
decisive, yet carefully courteous. He 
often mentions the deference with which 
he makes his suggestions, but 
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though they be apparently not admitted 
by the court, he does not fail to press 
the same point again and again. 

No man has less of a lawyer's pedan- 
try in his speeches, even when the law 
of the case is the point at issue. There 
are some barristers whose arguments 
none but those learned in the law can 
possibly understand. Nay, I have heard 
some so cram their statement with 
technical terms that, however well ac- 
quainted with the principles of law, none 
but those practised in the craft could 
ever guess at what was meant. But any 
intelligent person may follow Sir W. 
Follet's arguments and understand them. 

Nor does he spoil his cause as some 
men do by fastening upon nice and dif- 
ficult points which stand in the way of 
the main issue. He goes right forward 
to the main point, and (if it be in his 
favour) he keeps it prominently before 
the court. I have heard of a case in 
which a very ingenous barrister was 
employed, who, at consultation, was 
greatly startled by a doubtful word in 
an agreement upon which the case de- 
pended, but which word did not touch 
the principal matter in controversy. It 
was agreed that it was better not to press 
the point in which this doubtful word 
was concerned. The adversary, how- 
ever, had to begin, and being a man of 
great acutencss and vehemence, he fas- 
tened upon this doubtful word, and pat 
the case to the court as if the point de- 
pending upon this word were the only 
important one in it. The ingenioi.s eren- 
tleman first mentioned was caught by this 
device. He spent his time in labouring 
to arrest the argument against this un- 
fortunate word; and when both barris- 
ters had done, the really main points of 
the case had scarcely been before the 
court at all. The weak point was given 
against the ingenious gentleman, and his 
client lost. 

The same matter came before the 
court again, and Sir William Follett was 
employed against the acute and vehe- 
ment barrister, who, as before, was very 
triumphant upon the bearing of the un- 
fortunate word. Sir William saw this, 
and scarcely touched in his reply upon 
that part of the case, but the other and 



more important parts were now clearly 
and conspicuously brought under the at- 
tention of the court. The decision was 
given in favour of Sir William's view of 
the case. 

Some barristers of great eminence 
slowly absorb a case before they are ca- 
pable of digesting it, and of delivering 
an able argument upon it. One of the 
most passionate and persevering, (and 
certainly one of the greatest advocates 
of the day,) labours at a difficult case as 
though it were written in Hebrew, but 
when he has it in his mind nothing can 
shake it away, and win he will, if to win 
be possible.* Sir William Follett on the 
contrary sees into the marrow of a case 
with astonishing quickness. He does 
not allow himself to be entangled by out- 
lying difficulties, but strikes directly at 
the heart of the business, and having in- 
formed himself upon it, he is ready to 
reason the matter out with any one. 
He knows what to omit. He sees what 
is essential, and refrains from encum- 
bering himself with more. He is very 
much employed in consultations, and it 
is often difficult to obtain his aid in that 
way ; but when it is obtained, he will 
do what is necessary to be done in a 
fourth of the time which other men of 
great, but slower, minds would find ne- 
cessary. When barristers and solicitors 
go to him full of anxieties and perplexi- 
ties, he seems to set all right. He puts 
them in a straight course ; he fixes their 
attention to the leading points ; he does 
what is needful, and no more — and sends 
them away. . 

The professional income of Sir W. 
Follett's practice is, perhaps, not less 
than twelve to fourteen thousand a year. 
He must get a great deal of money for 
which it is impossible he can do much 
— very often, perhaps, not anything at 
all. He cannot be everywhere, and yet 
so highly is even the chances of his ser- 
vices estimated, that he is paid for being 
everywhere. Like some other very em- 
inent barristers, he often gets fees from 
parties who are tolerably sure he can- 
not act for them, but who giiw their 
money in order to be quite sure that he 

* Sir Thomas Wilde, familiarly known as Serjeant 
Wild*. 
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will not be against them. Huge fees are 
given to him with heavy briefs. Where 
he goes " special 9 ' into the country, the 
fee varies from four hundred to one 
thousand guineas — however short the 
case may be. 

Such are the temptations which an 
English barrister in first rate business 
gets to kill himself with overwork. It 
is not easy to resist them ; and unless 
the work be diligently done they will 
not be continued. r So the end is — the 
wealth of princes and the drudgery of 
slaves.* 



DZ?" We beg to direct the attention of 
our readers to the very able opinion de- 
livered by Mr. Justice Tallmadge, in the 
Superior Court, in the case of Post r. 
Logan which appears in this' number: 
it will be seen that the learned Judge 
questions the soundness of the decision 
of the Supreme Court in the case of 
Thomas c. Gillespie, with reference to > 
the doctrine of apportionment of rent 
under the statute for opening or widen- 
ing of streets in the city of New- York. 



IN BANKRUPTCY. 

U. S. DISTRICT COUHT FOE THE SOUTHERN 
DISTRICT OF NEW-YORK. 

The Hon. S. R. Betts presiding. 

Ex parte W. C. H. Waddell, general as- 
signee, Sfc. in the Matter of John H. 
Coster, a Bankrupt. 

'Where a Creditor's Bill has been filed, and a Receiv- 
er has been appointed, to whom the Debtor ha* exe- 
cuted a conveyance of his estate and effects choses iu 
action, &c. and subsequently the Debtor applies for 
aud obtains a Decree in Bankruptcy, no lien or se- 
curity on the Bankrupt's real or personal estate is 
created bat the, estate and effects of the Bank- 
rupt vests in the general assignee. 

The application for a delivery over by the Receiver of 
the estate and effects of the Bankrupt must be made ; 
to the Court of Chttncery. 

• Lord Eldon was asked, " What quantity of ex- 
ertion was necessary to make a good lawyer !" To 
which he replied, " To succeed in one's profession, 
one must live like an hermit and-work like a horse." 

A great portion of tiiia sketch appeared in the 
Dublin University Magazine. 



The circumstances of this case are de- 
tailed in the opinion of his Honor : 

Betts, J. — it is unnecessary to re- 
hearse the facts of this case farther than 
to present the single point in controver- 
sy, which is, whether the choses in ac- 
tion and effects of the bankrupt, not sub- 
ject to execution, pass to the general 
assignee under the decree of bankrupt- 
cy, or belong to the receiver appointed 
under a creditor's bill. 

On the first of February 1842, Charles 
A. Heckscher, a judgment creditor, filed 
a bill in Chancery, pursuant to the laws 
of the state of New-York, against the 
bankrupt, and on the 9th of April ob- 
tained an order for the appointment of 
a receiver, and on the 25th of April a 
receiver was appointed by the court, to 
whom the bankrupt, on the 27th of 
April, assigned his choses in action, ef- 
fects, &c. 

On the 16th of February this bank- 
rupt presented his voluntary petition to 
this court to be declared bankrupt, and 
a decree of bankruptcy thereupon was 
rendered on the 30th of April. 

The general assignee claims that the 
estate of the bankrupt, as it was when 
his petition was presented, became vest- 
ed m him by force of the decree in 
bankruptcy, and the judgment creditor 
insists that, by virtue of his proceedings 
in the court of Chancery, he acquired a 
prior lien on the property which is pre- 
served to him by the bankrupt act. The 
proviso to the second section is " that 
nothing in this act contained shall be 
construed to annul, destroy, or impair 
any lawful rights of married women, or 
minors, or any liens, mortgages, or oth- 
er securities, or property, real or per- 
sonal, which may t>e valid by the laws 
of the states respectively, and which are 
not inconsistent with the provisions of 
the second and fifth sections of the 
act." 

It may be proper to observe that the 
term " laws of the states" employed in 
acts of Congress is not to be understood 
as embracing the judicial decisions or 
rules of the courts, but is limited to local 
statutes and local usages of a fixed and 
permanent operation. J^Swift vs. Tyson, 
16 Peters, 18, 19.) The statutes are, 
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however, to be read in connection with 
the constructions of the highest local 
courts, such judicial expositions being 
regarded as becoming part of the acts, 
by defining their true meaning, (Bank 
if. S. v. Daniels. 12 Peters, 32.) 

I regret to find the decisions of this 
court do not harmonize with the learn- 
ed and forcible reasonings of the Cir- 
cuit Court of the First Circuit, in respect 
to the import and application of the 
phrase " any liens" used in the proviso 
above quoted. The term has been un- 
derstood and expounded here in several 
cases as used in a familiar sense, and as 
comprehending all privileges and charges 
upon the thing recognised by local sta- 
tutes, or long established usages, or the 
principles of general law, and the court 
has not stopped to weigh the qualifica- 
tions or restrictions English judges have 
been disposed to attach to the subject. 
In that view it has not been deemed im- 
portant to analyze and collate the de- 
cisions of the English courts of law to 
ascertain to what extent liens are recog- 
nized and upheld there, the act of Con- 
gress being understood to have direct 
reference to the law in this respect as 
it exists in the particular state irrespec- 
tive of the source from which it may 
have been derived. 

The common law decisions it was 
thought would therefore only supply ev- 
idence of the state law in absence of 
any definitive statute, or usage, existing 
in the state on the subject ; or at most 
could be resorted to but for illustration, 
or as an exponent of provisions derived 
from, or familiar to, the common law. 

Judge Story, in his very able discus- 
sion of the subject, (Foster's case, 5 
Law Reporter, 55,) seems to regard the 
English rule as the controlling consid- 
eration, and to adopt the conclusion 
that where there is no possession of the 
thing, actual or constructive, there can 
be no lien asserted in regard to it, and 
the logical tendency of the reasoning, if 
not the expressed result, is, to deprive 
judgment creditors of priority of pay- 
ment under the bankrupt act, out of real 
estate bound by their judgments, there 
being no possession accompanying the 
lien claimed. 



Without the advantage of that decis- 
ion to guide its judgment, this court had 
adopted a different conclusion with re- 
spect to the meaning and operation of 
the word lien here employed by Con- 
gress, and-had accepted it as importing 
any charge fixed by law upon the prop- 
erty, or imposed by the party, in conso- 
nance with existing laws and usages. 

Should this case, or any future one, 
present the point so as to bring the 
views of this court in direct collision 
with the opinion of the Circuit Court of 
the First Circuit, I shall not assume to 
execute my own conclusions, but shall 
adjourn the point to the Circuit Court 
having immediate supervision of the de- 
cisions of this court. 

The question raised by this case is, 
whether the judgment creditor by virtue 
of his proceedings in Chancery acquir- 
ed a lien on the property and effects of 
the bankrupt, so as to prevent their vest- 
ing in the general assignee on the ren- 
dition of the decree of bankruptcy. 

The petition presented to the court, 
as the foundation of the present motion, 
does not designate the property and 
effects of the bankrupt, which passed to 
the receiver by means of the Chancery 
suit. On the argument, however, it 
seemed to be conceded that the property 
consisted wholly of effects not subject 
to execution, choses in action, credits, 
&c, &c. 

It has been decided by the judge of 
this court on an injunction bill filed in 
the Circuit Court, that the general prin- 
ciples of Chancery law, will not sustain 
a creditors bill, to secure or act upon 
property not liable to execution at law ; 
and also on a review of the State deci- 
sions, the judge adopted the conclusion, 
that no doctrine was established in the 
State Chancery, upholding such juris- 
diction anterior to the passage of the 
Revised Statutes. (Lamson, vs. Mix, 
&c, 6, Hunt's Magazine, 72.) But if 
the point has been definitely decided by 
the State courts in favoT of the jurisdic- 
tion, such decision within the rule de- 
clared by the Supreme Court, (16 Peters 
18,) would not become a State Law, 
and as such, obligatory upon the courts 
of the United States. 
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A bill filed by a judgment creditor, 
independent of the statute, to arrest his 
debtors effects, not liable to execution, 
and apply them in satisfaction of the 
judgment, would be regarded by this 
court as a void proceeding, as creating 
no lien or right in respect to assets, 
so proceeded against, (1, Paine, R. 
531, 532, 2, Litt. Ken. R. 222, Mc'- 
Ferren v. James.) The decision of 
the question of lien, in this case, must 
accordinly, rest upon the provisions of 
the Revised Statutes of this State, and 
the construction given the act by the 
State Courts. 

The act provides that a creditor 
situated asHeckscher is, may file a bill in 
Chancery against the judgment debtor, 
and any other person to compel the dis- 
covery of any property, or things in 
action, belonging to the judgment debtor 
or money, &c, due to him or held in 
trust for him, and to prevent the transfer 
or the payment or delivery thereof to 
the defendant, and shall have power to 
decree satisfaction of the judgment out 
of such effects as shall be discovered by 
the proceedings in Chancery, whether 
originally liable to execution or not, (2, 
B.S.I73. 4. Sec. 38. 39. 

It is very clear, that the statute does 
not assume to act directly upon the 
assets of a judgment debtor to bind them 
specifically in the way real or personal 
estate is bound by judgment and execu- 
tion. A power is conferred upon the 
Court of Chancery, to entertain a suit of 
a special character founded upon the 
equity therein designated. 

Whether this be an inherent or only a 
statutary jurisdiction of the court, the 
legislature has pointed out plainly its 
offices, and the method of its exercise, 
and the question is whether it be a neces- 
sary incident to such suit that the par- 
ticular property sought to be controlled, 
should be definitely bound by it from its 
inception. 

There are cogent considerations aris- 
ing from the wording of the statute 
against this acceptation of its import. 
Fibst — The action essentially looks 
to a disclosure of assets belonging to the 
judgment debtor, and not to the arrest 
of such as are patent and known, and 



accordingly the court is empowered to- 
" compel a discovery." Until this dis- 
covery is made, the supposed lien, must 
be floating, and in abeyance; and is, 
moreover, to remain contingent, and 
without any thing to rest on, whilst the 
court is considering whether the pro- 
perty discoved can be made subject to 
the demand. 

A lien, ex. vi. terminis, presupposes, 
a definite object on which it acts, and 
laying out of view other considera- 
tions, how can it be in a legal sense as- 
serted, that a lien can subsist, on the 
indebtedness or liability of third per- 
sons to the judgment debtor, which the 
creditor's bill in this case seeks to have 
appropriated to the judgment debt. 

Second — When a discovery is made, 
the court has power given to it, to 
prevent a transfer of every descrip- 
tion of property belonging to the de- 
fendant. This power would be un- 
necessary, if the property was already 
bound by the commencement of the 
action ; nothing more would then be 
required than an order that the specific 
thing claimed by the lien, should go to 
its satisfaction. But the tenor of the 
section, manifestly denotes that the 
power is not conferred to uphold and 
effectuate a lien as such, but to detain 
every species of property and interest, 
tangible or equitable, where it may be 
operated upon, when by the ultimate 
judgment of the court, it shall be found 
liable to the application sought for. 

Third — The fund or property is not 
necessarily allotted to the prosecuting 
creditor, after it is acquired by the re- 
ceiver. The Chancellor says, the " Re- 
ceiver is the officer of the court, and 
holds the fund, subject to the equitable 
rights of all parties, to be disposed of, 
under the order of the court." 

These, suits ure employed as inqusi- 
tions ucting upon a defendant or his sup- 
posed trustees, by a searching scrutiny to 
useertain, if perchance effects of the judg- 
ment debtor may not be brought to light. 
They are ordinarily merely experimental. 
The Receiver, may even be appointed 
before it is known that there is any pro- 
perty, and his office, when property is 
[discovered, is nothing more than to col 
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lect and preserve it, pending the litiga- 
tion, (Bloodgood vs. Clark, 4, Paige, 
577.) Even his appoimneut, therefore, 
does not indicate any devotion of particu- 
lar property by the judgment of the 
court, to the objects of the suit. Nor 
does the commencement of a suit, seem 
to be regarded in the State Courts as 
settling the rights of priority, as between 
different parties instituting these creditors 
actions, but the matter is open to adjust- 
ment by the court, upon the general 
equities subsisting in the cases, and es- 
tablished at the hearing, (Osborn vs. 
Ihycr, 2 Paige, 342.) This power of 
controlling or disposing of the fund, upon 
considerations of the equities of all par- 
ties, would seem to exclude the idea of 
a specific lien on it in favour of any one. 
This description of action, will undoubt- 
ly, protect every subsisting lien of a 
judgment or execution creditor, against 
subsequent assignments of the party, or 
those made by operation of law,(l Paine, 
431,) and may aid such lien, in render- 
ing available under it residuary trust in- 
terests, which could not be sold by the 
execution at law, (Mc* Dermott vs. Strong, 
4 John's Ch. R. 687,) but that species of 
equitable jurisdiction and relief, is widely 
different from one which imposes an 
original lien on property, by force of filing 
a bill, merely. The act in terms, in no 
way declares, the existence of the suit 
shall have such effect ; and the remain- 
ing inquiry is, has it been adjusted by 
the State Courts, that a creditors bill by 
force of the provisions of the statute im- 
poses a specific lien on the estate of the 
'defendant, subject to the procedure ? I 
find no such express adjudication, nor 
any principles established that neces- 
sarily involves that construction of the 
act. 

The Chancellor seems to consider the 
rule to have been so declared, by Lord 
Hardwicke, (1 Paige, 309, Beck v. Bur- 
dett;) but it is clear, that the English 
Chancery regarded a creditors bill, as of 
no force, different from any lis pendens 
respecting a particular thing, which will 
not be suffered during such suits, to be 
transferred to another, and taken out of 
the jurisdiction of the court, (Edgell vs. 
Ffcywood, 3 Atk. 356, 357.)' 



And it is to be remarked, that the ob- 
servation of the Chancellor, in Beck vs. 
Burdett, must have been offered as a 
mere suggestion, because the decision 
was, that the complainant's bill, did not 
bind the property, in that case. The 
repetition of like language in Edmiston 
vs. Lyde, (1 Paige, 639, 640,) propounds 
no different doctrine; neither the facts 
or the scope of the argument requiring 
more than the determination of the 
point, whether a single creditor was en- 
titled to the entire fruits of the action 
prosecuted by him, or if he must share 
them exequo and bono with others, stand- 
ing in equal relation with himself at Jaw 
to the judgment debtor. And both those 
cases were decided under the general 
law, before the Revised Statutes went 
into operation, and are not, therefore, to 
be regarded as any exposition of the act 
in question. 

The term lien, does not seem to be 
used in the New York, or English cases, 
in a strict and technical sense, as denoting 
a fixed security in the thing; but rather 
to express a priority of right, acquired 
by the prosecuting creditor over others, 
standing in other respects, on legal and 
equitable equality with him. 

They regard the lis pendens, as over- 
riding all subsequent transactions, and 
securing to the prosecuting creditor, the 
enforcement of the remedies he might 
claim, had the estate or means of the 
debtor continued to the decree in the 
same situation they were, when the bill 
was filed, (20 John R. 504 ; Bay den vs. 
Spader, 4 John 61, 687. Mc'Dermott v. 
Strong, 2 Stewart, [Ala.] 378, Lucas v. 
Atwood, 1 Peters 309; Mechanics Bank 
v. Seaton, 1 Story, £q., 393, 396,) and 
accordingly speak of such operation of 
the suit, as a lien. 

The distinction, however, between a 
right to priority of payment out of a given 
fund or particular property, and a specific 
lien thereon, is plainly recognized by the 
authorities, and is exemplified in the re- 
lation of the United States, and their 
sureties, to a public defaulter or a debtor, 
in particular cases on revenue, bonds, 
&c.: (3 Cranch, 73; 1 Paine, 629; 5 
Mason, 572; 12 Peters, 336; 6ibid 262; 
4 Peters, 147; ib 291 ; 12 Peters, 102,) 
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and in other instances of Chancery juris- 
diction; as the right of partnership 
creditors to payment out of partnership 
effects, in cases of insolvency, before the 
private creditors of any separate partner ; 
(1 Story, 625,) and the course in respect 
to separate creditors, and separate ffects 
of the partners, where the right to 
priority of payment out of the fund is 
maintained, although, the cases explicitly 
declare, that such parties have no lien, (6 
Vesey, 136; 11 Vesey,3; 17 Vesey, 521.) 
Chancery, in the exercise of its ordi- 
nary jurisdiction, will give efficacy to 
this prior right of payment, by injoining 
any transfer of the fund or property ; 
prendttUt lite, (2 Story, E. J9U t 2) in as 
ample a manner as is authorized by the 
State Statute. Comparing these familiar 
incidents of a Chancery Suit, with the 
proceedings authorized under the State 
Statute, and it would seem manifest that 
nothing was contemplated in the latter, 
beyond placing the judgment creditor 
on a like, footing with suitors in that 
court, pursuing a similar remedy. 

If he does not come into court with a 
lien, by means of his judgment or execu- 
tion on property sought to be made 
available thereto, by, aid of equity, his 
suit to the creation of the lien, no further 
than on any other original bill in the 
court, where superior diligence would be 
recognized as giving right to priority of 
payment 

And there would seem to be no reason 
for extending by construction, tbe opera- 
tion of the Statute, in this respect, so as 
to confer a priority on this class of 
suitors, distinguishing them from other 
parties, professing precisely equal equi- 
ties. 

la the absense of a clear and settled 
interpretation of the Statute, by the State 
tribunals, giving it the effect demanded 
in the present case, I am no way inclined 
to execute it by leinovating upon the 
established rules of Chancery, or by im- 
parting benefits under it to judgment 
creditors, beyond those administered by 
the accustomed laws of the court, to par- 
ties invoking its aid, on grounds of like 
equity ; and shall, therefore, hold, that 
the creditor's bill, hi this case, created 

2 



no specific lien on the property of the 
Bankrupt ; and that in consonance with 
the ordinary principles of the court, it 
only secured to the complainant, a 
priority of payment out of the fund, 
which may be ultimately adjudged liable 
to tbe debts of the judgment debtor. 

This, it appears to me, ib the plain 
and sensible bearing of the spirit of the 
decisions, uppn the subject* 

Chancellor Walworth, seems to have 
hesitated and struggled in his own mind, 
with the question, whether equity did 
not demand a pro-rata distribution of the 
debtors estate, amongst his creditors, 
pursuant to the course of Chancery, in 
similar administrations ; and in the end, 
yielded the point, to the exclusive advan- 
tage of the prosecuting creditor, upon 
consideration of his -diligence; and hav- 
ing incurred all the risk and expense of 
the prosecution, (1 Paige, 630.) 

This privilege of priority of payment, 
not only muft yield to rules of equal dis- 
tinction established by positive law, as a 
bankrupt or insolvent law, Lucas w. At- 
wood, 2 Stewart, 293;) but it is adopted 
by the courts in the absence of a Bank- 
rupt law, essentially with a view to ap- 
proximate in degree to the equity of a 
code, which devotes all the means of a 
debtor, without regard to the character or 
situation of his interest to the payment 
of his debts, (Hodden vs. Spader, 20 
John R. 564.) 

I think, therefore, the judgment credi- 
tor in this case, has no rightful authority 
over the funds of the bankrupt by means 
of this creditor's billf which can with- 
draw them from distribution in subordi- 
nation to the bankrupt act, and appro- 
priate them exclusively to his own debts. 
Nothing mora is presented by the peti- 
tion and morion for the decision of 
this court, than the general question, 
whether filing a creditors bill in the 
State Court of Chancery constitutes ft - 
lien or other security on the effects 
of the Bankrupt, valid by the laws 
of the State, and which by virtue of the 
last proviso to the second section of the 
Bankrupt Act, prevents such effects pas- 
sing to the assignee of the- bankrupt 
I am of opinioa that it does not I 
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apply ihis decision in tt* broadest sens?, 
and hold that such creditor's bill creates 
no lien or security on real or personal 
property, and do not therefore discuss the 
point whether any other than tangible 
property can be brought within the saving 
of that proviso. 

The delivery of the effects and proper- 
ty over to the receiver, works no change 
that strengthens the right of the judg- 
ment creditor. 

If no bankruptcy existed the question 
would yet remain to be settled by the 
Court of Chancery, on hearing whether 
this property or any part of it was ap. 
plicable to his judgment. 

That point lias not been decided in 
the State Court, and the property accord- 
ingly remains with the Receiver as the 
depository of the law, until the rights of 
all parties may be settled. 

1 regard it of no consequence that the 
steps in the State Court preceded a few 
days those in the Bankrupt Court, and 
that the creditor perfected an assignment 
to the Receiver two days before the final 
decree in bankruptcy. 

It was no longer a rnce of diligence 
between competitor creditors; but the 
fiat of the act of -Congress interposed the 
paramount and conclusive rule of equal- 
ity, shielding the property of the bank- 
rupt from transfer or encumbrance after 
his bankruptcy, and dedicating it to the 
common use of his creditors. 

The decree of bankruptcy passes all 
rights of property of the bankrupt to the 
assignee, instanter on its entry, and it 
has been uniformly held in the bankrupt 
courts, that every interest the bankrupt 
possessed, when proceedings in bank- 
ruptcy were instituted, passed to the 
assignee by force of the decree. 

The doctrine has been repeatedly de- 
clared in the court, and with great 
strength and fullness in the Massachu- 
setts District, (5 Law Rep. 24, ibid. 56.) 
The relief sought in this instance, is* 
an order on the Receiver to deliver the 
effects in question to the general as- 
signee. 

This application as a mere motion in my 
judgment, ought to have been addressed to 
the Court of Chancery. The Receiver is 
Che officer of that court, and detuins this 



property in that capacity. This court 
has on several occasions, declined to in- 
terfere with and arrest the property of a 
bankrupt, pending his voluntary appli- 
cation, and prevent its seizure on execu- 
tion or delivery in Chancery to a Receiv- 
er, on the ground that until a decree of 
bankruptcy, there was no exclusive power 
over the property vested in this court : 
and also that the State Courts would be 
controlled in their proceedings by the 
act of Congress, and would deny parties 
any advantages or remedies which might 
contravene the spirit of that law. 

The nppeal in the first instance to the 
Court of Chancery, in cases like the pre- 
sent to reclaim property under its cus- 
tody, should be required no less after a 
decree in bankruptcy than before. 

What might previous to the decree be 
only matter of precaution, upon which 
the Court of Chancery would net, with 
a view to existing and possible interests 
of all concerned, would after a decree in 
bankruptcy, become ripened into a legal 
and vested right in the assignees and 
creditors, which that court would always 
be reudy to recognize and assist. 

It moreover, comports more with the 
comity doe from one independent tribunal 
to another, to refer to the action of each 
of those matters subject to its particular 
control, than for either to attempt to act 
coercively in respect to the other. 

A peremptory order upon the Receiver 
in Chancery, controlling him in the exe- 
cution of his trust, would be in effect a 
mandate on the court; and I am not 
satisfied that the bankrupt act gives any 
such authority to this court ; nor can I 
suppose, if the power is unquestionable, 
any occasion will ever arise, in which its 
employment can become necessary. 

Should the Court of Chancery decline 
ordering the delivery of this property to 
the assignee, his remedy at law against 
the Receiver, would be in no respect 
barred or hindered thereby. 



A lady, dressed in a riding costume, 
being in conrt, the judge exclaimed, 
" Who is that man with his hat on 1" 
The lady turned round and replied, " Sir, 
I am no man." " Then, madam/ 1 re- 
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sponded the man of law, " I urn no 
judge." 

SUPERIOR COURT. 



Before Chief Justice Jones, and Judges 
Oaxley and Tallmadge. 

Post v. Logan. 

Where goods are seised for rent and replevied, the 
tenant cannot set up as a defence to on action for 
such rent the seisure of the goods, pending the re- 
plevin suit. 
The common law rule of apportioning rem is not to 
be observed with reference to apportionment of 
rent under the statute for opening or widening of 
streets in the city of New-York • the value of the 
term should be estimated at a supposed rent for the 
part taken, and for the part remainingy giving to each 
its value as divided, then, as the aggregate value of 
the two parts is to the value of the part remaining, 
So is the whole stipulated rent, to the amount of 
rent apportioned to the part remaining. 
The point of time at which the valuation should be 
made is the time when the report of the Commis- 
sioners of Assessments receives its final confirma- 
tion i where, therefore, there is no evidence of the 
■ time when such report was confirmed, the cause 
must be sent for a new trial ; evidence of the entry 
in the Street Commissioner's office of the Report 
of the Commissioners is inadmissable ; such evi- 
dence should be given from .the Supreme Court 
ClerkTs office. 
Ininaking the valuation the jury are not to take into 
consideration the effect the widening or opening the 
street has had, or is to have, on the value of the 
premises, but the valuation is to be made as it 
would be in ease a stipulation or covenant was con- 
tamed in the lease by which the landlord was enti- 
tled to re-enter and take back such part of the pre- 
mises as is taken for the street, and to allow an ap- 
portionment of rent accoiding to the value of the 
term of the remaining part, or as if no street was 
widened or intended so to be, but that the part tak- 
en was to be occupied by the landlord or some one 
under him. 

This was an Action of Assumpsit, for 
rent of certain premises iu the city of 
New York, and was submitted on a case 
for the opinion of the Court. 

The facts were these : the plaintiff let to 
the defendant a certain tenement in the 
city of New York, at a stipulated rent, 
parable quarterly. After the letting of 
the premises, the corporation of JNew 
York took proceedings for widening 
Liberty Street, and in so doing took a part 



of the store for the street, whereby the 
defendant became discharged from a por- 
tion of the stipulated rent. After the ap- 
portionment of part of the tenement for 
widening the street, the plaintiff as land- 
lord, issued a distress warrant against the 
defendant for rent, in arreor on the part ot 
the premises remaining after the widening 
of the street. 

The amount for which the distress war* 
rant was issued, by the estimation of the 
landlord, was the just proportion of the 
rent which ought to be pnid for the part of 
the premises remaining after the widening 
of the street. 

Under this distress warrant the goodj? of 
the defendant were seized to the amount 
of about 960 : being, however, considera. 
bly less than the rent apportioned by the 
landlord to the premises remaining. The 
gooJs were replevied by the tenant : and 
the replevin suit is now at issue, and 
pending in the Court of Common Pleas of 
tjiis city. After the action of replevin was 
commenced, the plaintiff brought the pre. 
sent actio r^of assumpsit to recover for the 
same rent, for the collection of which he 
hud issued the distress warrant. 

Talma dge, J., now delivered the op inn 
ion of the court : — 

Where rent is to he' apportioned the 
landlord of that part of the premises may 
distrain for rent in arrear in respect to that 
part, Viner. Abr. apportionment E. and 
iu making such distress, if the landlord 
estimates the apportioned rent too high, 
yet he will not be a trespasser, 1 K. S. 746, 
38, 2 ib. 5U4, S. ill. If (he property seized 
on a distress, be replevied, the jury will ap- 
portion the rent, Viner Ab. apportion- 
ment, E. 2, R. fc". 531, 33, 56. . But the 
counsel for the defendant insists that a 
prior distress and the proceedings pend- 
ing, is a bar to a subsequent action at law. 
in deciding this question, it is not ne- 
cessary to go into a history of the law of 
distress for rent and action of replevin, to 
ascertain the extent or restriction upon 
these proceedings as they existed origin- 
ally, or to trace new restrictions or exten- 
sions by legislative enactments, down to 
the preseut time, as we rind the law now, 
the distress warrant in the hands of the 
officer, is in most respects like the eiecu . 
tion upon a judgment , and we have only 
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to ascertain what is the effect of a seizure 
of chattels by a fi.fa, to • determine the 
.effects of a seizure of goods under a dis- 
tress warrant 

A seizure of goods under an execution 
from a court of law, sufficient to satisfy the 
judgment, may, in general, be treated in 
law as a satisfaction, 12 J. R. 207, 4 Cow. 
417, 7 Cow. 18, 6 Wend. 562, 11 Wend. 
107, 12 Wend. 125. 

In such a case, if a plantiff were to 
bring a suit upon his judgment, the defen- 
dant might plead in bar of the suit, the 
seizure under the execution of sufficient 
goods to satisfy the judgment Under such 
a plea, at the trial of the issue, and in bar 
of the action, the defendant may prove that 
the goods are sufficient in value to satisfy 
the execution, aud have a verdict in his 
. favor ; or, if the goods appeared of insuf- 
ficient value, he may under such a plea, 
have the benefit of his defence as a satis- 
faction pro tanto. 

The same principles of law are applica- 
ble to a seizure of goods under a distress 
warrant for rent. To a subsequent suit 
for the same rent, such seizure may be 
made a defence in the form of a satisfac- 
tion of the rent in full or in part, according 
to the value ofthe goods seized. If, there- 
fore, this defence rested upon the distress 
alone, I should have no difficulty in say- 
ing it must avail the defendant to the 
extent that a jury might find the goods 
would upon a sale, satisfy the rent. 
But the defendant, not acquiescing in 
the application of the goods to the satis- 
faction of the rent, has replevied them. 
He cannot be permitted to set up a 
satisfaction of the rent, by the seizure 
of the goods under the distress warrant, 
whilst his action in replevin is pending, 
putting in issue the validity of that 
seizure, and thereby insisting that the 
goods shall not be applied in satisfaction 
of the rent. 

The defence of satisfaction of the 
Tent, in whole or in part, by seizure of 
goods as a distress, being rendered 
nugatory by the action of replevin, 
the only remaining qnestion is, whether 
the plaintiff has furnished the necessary 
evidence to enable the jury, or the court 
in this case, taking the place ofthe jury, 
to apportion the rent to the residue of 



the tenement that remained to the de- 
fendant, after the widening of the street. 
In the case of Thomas, vs. Gillespie, 
] 5 Wen* 464, the Supreme Court decided 
that the common law mode of appor- 
tioning rent is applicable, under our 
statute providing for the opening or 
widening of streets in the city of jNew 
York where the tenant has been de- 
prived of a part of his tenement by pro- 
ceedings under that statute. The basis 
for apportioning rent, at common law, 
is the value in fee of the premises — 
Viner Ab. apportionment B. Bacon, Ab. 
title apportionment M. 3, the manner of 
such apportionment 

The common law mode of apportion- 
ing the rent, is thus stated and applied 
by the Supreme Court, in the case of 
Thomas vs. Gillespie, Chief Justice 
Nelson p. 469, says, " In this case 833 
square feet were taken from 3378, the 
area of the whole, and no abatement of 
the rent made. The common law would 
have reduced it in the ratio that the value 
ofthe part thus taken bore to the whole." 
Again (p. 473,) " the statute which pro- 
vides that the rent » shall be so apportion- 
ed as that the part thereof justly and equi- 
tably payable, or that ought to be paid 
for such residue' of the premises, when 
taken in connection with the other pro- 
visions ofthe act, in my judgment clearly 
means nothing more nor less than a 
common law apportionment In order to 
determine what would be a just and 
equitable part of the rent to be paid for 
such residue, it is necessary to ascer- 
tain and state what would justly and 
equitably belong to the part taken in a 
rateable apportionment according to 
value." 

By this rule the jury must estimate 
the value in fee of the whole premises, 
and estimate the value in fee of the 
part taken, and then abate from the whole 
rent in the proportion that the value of 
the part taken bears to the value of the 
whole. 

E. G. — Suppose the stipulated rent 
for the whole premises $3,000 per 
annum. If the jury estimate the value 
of the fee of the whole premises at $30,- 
000, and the value of the fee of the 
part taken at $10,000 ; then as $30,000, 
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the whole value, is to $10,000, the 
value of the part taken, so is $3,000, the 
whole rent, to the amount of rent to be 
abated, which will be $1,000. Deduct- 
ing then, this sum of 1,000 from the 
whole rent, $3,000 we have 2,000 re* 
maininff, which is the rent to be ap- 
pointed to the part of the premises 
remaining. 

The jury finding the value of the part 
remaining instead of the part taken, will 
enable them Co apply the rule of propor- 
tions, and by a process, somewhat shorter, 
produce the same result, £• G. as $30, 
000, the whole value, is to $20,000, the 
value of the part remaining) so is $3000, 
the whole rent, to the amount of rent to 
be apportioned to the part remaining, 
which will be $2000. 

Thus it will be perceived, that either 
v mode produces the same result, when the 
aggregate value ef the part o{ the premi- 
ses divided, is equal to the value of the 
whole united. When this is not the case, 
the application of either process, for ap- 
portioning the rent, would be productive of 
the greatest injustice, either to the landlord 
or the tenant, according as one or the other 
of these modes of calculation are applied. 
Suppose the premises in question, to be 
20 feet front, and the street to be opened, 
to cut off one half of the lot, from front to 
rear, leaving but 10 feet front, by the depth 
of the lot. Suppose the rent of the whole 
premises to be $4000 per Annum, and 
the value of the whole premises united, 
$40,000, but the value of the par* taken, 
and of the part remaining, each only $10,. 
000, as divided, taking the value of the 
part appropriated to street, and applying 
the mode of calculation as in the first ex- 
ample, it will be this: as $40,000, the 
value of the whole premises, is to $10,- 
000, the value of the part taken, so is 
$4,000, the whole rent, to the rent to be 
abated, which will be $1,000. This sum 
of $1000, deducted from the whole rent 
$4000, leaves $3000, the rent to be ap- 
portioned to the part remaining* Thusr 
while the value of the fee of the tenants, 
divided premises remaining 3,000 is but one 
quarter of the value of the whole united, it 
is charged with three quarters of the whole 
rent. 

Again, take the value of the part remain- 



ing, and apply the mode of calculation, as 
in the second example ; as $40,000, the 
value of the whole premises, is to $10,000, 
the value of the divided part remaining, 
so is $4,000, the whole rent, to the rent 
to be apportioned to the divided part re- 
maining, which will be $1,000 ; making 
a difference in this latter process, in favor 
of the tenant, of $2000, rent per annum. 
In this latter statement, though the tenant 
retains half the premises, the Landlord is 
obliged to abate three quarters of his rent* 

But there is still another objection' to 
the common Law mode of apportioning, 
adopted by the Supreme Court. Thie 
arises from making the value of the fee^ 
the basis of calculation. It will not un- 
frequently happen that the part remaining^ 
though, extremely small, yet in reference 
to its favourable location for sale, (to per- , 
sons owning rears, of which it is the 
front on the street,) maybe of great value 
in fee, but almost valueless to a tenant 
for use and occupation. In such a case, 
it would be most unjust to apply the corn- 
mon law rule of apportionment, whereby 
to charge the tenant with a rent propor- 
tioned to the value of the fee. 

The application of the- conwndn'Law 
mode of apportioning rent, i* so: mani- 
festly unjust, when applied to eases ari- 
sing under the statue for opening or 
widening the streets of this city, that I am 
constrained to believe the Supreme Court 
adopted it without considering its practi- 
cal effect upon the varied coses that are 
constantly arising here. The common 
law mode of apportioning rent, contem- 
plates the division of lands, used for ag- 
ricultural or other purposes, where the 
value of the fee of the ports divided, is 
always equal to the value of the whole 
undivided, and where also the value of 
the use to the tenant is always in pro- 
portion to the value of the fee to the 
Landlord. 

The common law rule never contem- 
plated a partition of a small tenement, 
whereby the aggregate value of the whole 
may he greatly diminished, or a part may 
be rendered almost useless to a tenant for 
occupancy, as is frequently the case in 

I" cities where new streets are opened or old 
ones widened. 
Blackstonc, speaking of partition, says, 
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" There are some things in their nature 
impartible, as the mansion home" & # c. 
2 B. Com. 169 ; and our statute of parti- 
tions does not contemplate a division of 
premises, when such division would ma* 
terially diminish the value of the. whole, 
2 R. S. 322, § 28. The. common law rule 
for apportioning rent, if not older than 
cities, is certainly older than the modern 
mode of improvement in cities, by open* 
ing or widening streets by the destruction 
of tenements. Our statute, therefore, in 
relation to this city provided a rule for 
such cases as the common law had not 
provided for, whereby, in the language of 
the statute, " the. rents shall be so appor- 
tioned as that the part thereof justly and 
equitably payable for the part remaining 
shall be recoverable for and in respect of 
the same." 2 R. S. 417 § 181. 

The universal application of the com- 
mon law mode of apportionment, as I 
have already shown, would be most unjust 
and inequitable, sometimes to the landlord, 
but oftener to the tenant. 

The just and equitable mode of appor- 
tioning the rent under this statute, and one 
of universal application, is this — Estimate 
separately the value of the term, at a sup- 
posed nominal rent, for the part taken and 
for the part remainuig, giving to «ach its 
value as divided* Then, as the aggegate 
value of the two parts, is to the value of 
the part remaining, so is the whole stipu- 
lated rent, to the amount of rent to be ap- 
portioned to the part remaining. 

Believing the mode of apportioning rent 
adopted by the Supreme Court in the case 
of Thomas vs. Gillespie, to have been not 
well considered by that Court, as a rule of 
universal application, I think we are au- 
thorized to adopt a different mode, when- 
ever the justice of the case requires 'it, and 
thereby give the Supreme Court an oppor- 
tunity to revise their decision. 

The point of time at which .this valua- 
tion is to be made, as decided in the case 
of Thomas vs. Gillespie, p. 473, is the 
time when the report of the Commision- 
v ers of Assessments receives its final con* 
fir mat ion by the Supreme Court, and the 
fee of the. part taken for street, becomes 
, vested in the corporation. 2 R. S. 414 §. 
178, nnd the relation of landlord and ten- 
ant, in reaped to the part taken, cerises, 
lb. 417 §81. 



In -making the valuation, the jdry are 
not to take into consideration the effect 
which the opening or widening of the 
street has had, or is to have, on the value 
of the premises remaining. The valua- 
tions are to be made as they would be in 
case a stipulation or covenant was con- 
tained in the lease, by which the landlord 
was entitled to re-enter and take back 
such a part of the premises as is taken 
for street, and to allow an apportionment 
of rent according to the value of thelenn 
of the part remaining. In other words 
the valuations are to be made as if so 
street was widened or to be widened,' but 
upon the hypothesis that the part taken 
is to be occupied by the landlord or some 
one under him. To this effect is the de- 
cision in Thomas vs. Gillespie, 470. 

The justice of this mode of valuation is 
manifest, when it "is considered that, by 
the statute, the Commissioners of Assess- 
ment are required to assess upon the 
tenant and landlord the damage or bene- 
fit that either will sustain by the altera- 
tion or improvement ; so that if the' ten- 
ant is benefitted by a second or new front 
on the widened street, which front he 
would not get by the mere partition of 
the premises with his landlord, he has 
under the award of the Commissioners of 
assessment, had to pay for it ; and the 
money assessed upon the tenant for such 
benefit, lias gone towards making up the 
sum necessary to satisfy the Ian lord for 
the full value of the part of the premises, 
appropriated for that Street. The m- 
| creased value of the tenants part of the 
' premises ought not, therefore, to inure to 
the benefit of the landlord in the shape 
i of enhanced rent. 2 R. S. 410 § 178. 
j There was but one witness examined, 
to prove the value of the premises, with a 
view to apportion the rent. He was ex- 
amined on the part of the plaintiff, and 
testifies, that the part of the premises re- 
maining is not diminished in value for 
occupancy y more than it is in fee for sale ; 
that the aggregate of the value of the parts 
divided, are equal to the whoje undivided, 
and that the part of the premises taken, 
and the purt remaining, are rn fee, of 
equal value per square foot. There 
would be no injustice therefore, in, ap- 
plying the common law rule of apportion- 
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roent, in the present case. But there is 
no legitimate evidence of the time when 
the report of the Commisbioners of as- 
sessment was confirmed. 

The only proof we have, is from the 
defendants witness, who speaks of it 
from some entry in the street Commis- 
sioners office. This evidence, was im- 
properly admitted. The evidence on this 
liei\d, should come from, the Supreme 
Court Clerks 9 office. It is evidence how- 
ever, that the plaintiff must furnish, to 
make out his case. If the plaintiffs 
counsel is content to take the time of 
confirmation as proved by this witness, 
then we may be able to apportion the 
rent, otherwise the cause must be sent 
back for ft new trial; 

Jones, Ch. J. and Oakley, J. assented.' 



REVIEW OF NEW BOOKS. 



An introduction to legal science , being a concise and 
familiar Treatise on snch law topics as are earliest 
•read by the law student ; should be generally taught 
in the higher Seminaries of learning ; and under- 
stood by every citizen, as a part of a general and 
business education, to which is appended a concise 
Diclioary of Law terms, and phrases, by Silns, 
Jones, Counsellor at Law. Johns. Voorhics, ^late 
Halstead & Voorhies,) comer of Nassau and Ce- 
dar streets, 1842. 

This is a work of very considerable 
merit ; Mr. Jones, has with great skill 
and judgment placed before his readers,' 
an outline of the science of the law 
divested of that dry technicality with 
which most of our books abound, and 
which is generally calculated ' to give 
the tyro a distaste for the profession. 
We recommend every Student, prior to 
his taking up Blackstone, to read Mr. 
Jones' Book, with extreme attention ; 
nor do we think the accomplished law- 
yer, should be without it, inasmuch it 
may be safely referred to on many 
points, which are continually arising in 
practice, we sincerely hope that this 
work has met with a sale, commensurate 
with its merits. 

HURT'S MAGAZINE, FOR OCTOBER. 

An excellent number — wo have read 
the leading article, " the Commercial 
History of France " with great pleasure 5 
the statistical, accounts are given with 
its usual accuracy. 



AMERICAN JURIST AND LAW MAGAZINE FOR 
OCTOBER. 

The contents of this number are, — Art. 
1 . Definition and History of the Law of 
Nations, being a portion of Mr. Man- 
ning's work on the "Law of Nations." 
Art. 2. Areview of Gerhard's • Stdrkie 
on Evidence. Art. 3. Life of Lord El- 
don, from the Law Magazine, published 
about four years ago* Art. 4. On the 
validity of mortgages of railroads to the 
State or individuals by railroad com- 
panies. Art. 5. The progress of peni- 
tentary improvement in Europe and 
America, by Profeseer Mittermaier, of 
Heiddelberg. Digest of American and 
English Cases, and a report of a wager 
case tried in the Circuit Court of Ten* 
nessee, — critical notices, and list of new 
English, and American publications.. 

NEW ENGLISH WORKS. 

Reports of cases of controverted Eire 
tions in the fourteenth Parliament of the 
United Kingdom. By A. Barron, Esq., and 
A. Austen, Esq., of the loner Temple 
Barristers at law. 

A Practical Treatise on the Law of 
estates for liA», by Andrew Bissett, Esq., of 
Lincoln's* Inn. • 

Part 2, Vol. 2. Reports of cases in 
Bankruptcy, argued and determined in 
the court of Review, and on appeal bpfore 
the Lord Chancellor, by Basil Moru 
tngue, Epward Deacon, and John De 
Gex, Esqs., Barristers at law* 

These reports maintain their Jridi character, indeed 
it, is not to be wondered at, when it is recollected 
thai? Mr. Montazue devoted his whole attention, 

• during a long life to Bankruptcy cases, wd wsu? 
during a great portion of hia.hie, a comniissioner of 
Bankrapcty. 

Part 2, Vol. 2. Of cases decided in 
the high court, of Chancery, by the Right 
Hon. Sir J. L. Knight Bruce, Vice 
Chancellor, by Edward Younge, of the 
Inner Temple, and John Coll/cr of Lin- 
coln's Inn Barristers at law. 

Vol. 2, part 2. Gale and Davison's 
Queen's Bench Reports. 

NEW AME&ICAN WORKS. 

Starkie on Evidence, 3 vols. New Ed. 
Kinne on Imprisonment foT debt. 
General Laws of New York, for 1842, 
in pamphlet form. 
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MISCELLANEOUS. 



On Dit. — We understand that the 
present Chancellor of Ireland, (Sir Ed- 
ward Sugden,) is preparing an Edition 
of " Blackstone's Commentaries/' so 
also is Samuel Warren, the author of 
" Ten Thousand a Year," and Serjeant 
Stevens, (the author of Stevens on 
Pleading,) is also completing his edi- 
tion. 

It is reported at Westminister Hall, 
that Lord Lyndhurst is about to resign 
the Woolsack, to make room for Sir 
William Follett, the present Solicitor 
General, who is to be raised to the 
Peerage* 



orments of the gout, and he scarcely ever 
tunderwent a particularly excruciating 
twinge, that he did not loudly cry out. 
"Oh! Christ Jesus!" 



Punctuality of Washington. 



Loan Thurlow's Religious Notions. 
— It is probable (says a learned writer,) 
that Lord Thurlow did not proclaim his 
notions of religion openly; whether he did 
so or not, there were some, at all events 
one person, who took great pains to make 
it be believed that his opinions were within 
die pale of orthodoxy. That person was 
his brother, the Bishop of Durham ; and 
our readers, we think, are likely to be 
amused, if not edified, by an account of 
uie mode in which he once set about prov- 
ing his position. A very learned and ex- 
cefient dignitary of the church, and of the 
University of Oxford, (who still lives to 
tell the story) was lamenting to the bishop 
that his brother, the chancellor, who had so 
much church patronage in his gift, and 
might indeed, in some respects, be said to 
the attributes of an ecclesiastic, 



When Washington appointed noon as 
the hour at which he should meet Con- 
gross, he never failed to be passing the 
threshold of the hall just as the clock was 
striking twelve. Whether his guests 
were present or not, be always commen- 
ced dinner exactly at four. Not unfre* 
quently new members of Congress, who 
were invited to dine with him, delayed 
until the meal was half over — and he 
would then remark, " Gentlemen, we are 
punctual here. My cook never asks 
whether the company has arrived, but 
whether the hour has.'* When he visited 
Boston in 1789, he appointed eight a. m. 
as the hour when he should set out for 
Salem, (a town of Massachusetts,) and 
while the old south clock was striking 
eight, he was in the act of mounting his 
horse. The company of cavalry which 
volunteered to escort him, were parading 
in a neighboring street after his depar- 
ture, and it was not till the general reach- 
ed a place at several miles distance that 
they overtook him. On the arrival of 
the corps, Washington in a perfectly 
good-humored manner observed, " Ma- 
jor—, I thought you had been too 
long in my family not to know when it 
was eight o'clock." 

Captain Pease, the originator of the 
stage establishment in the United States, 
had a beautiful pairof horses which he 



possess 

should be insensible to the great truths of i 

Christianity, and in. fact be notoriously wished to dispose of to the general, whom 
neither more nor less than a professed | ne knew to be an excellent judge of hor- 



deist " Ah ! my dear Doctor," responded 
the prelate, " I regret indeed, to find that 
you too labor under this very common mis- 
apprehension. I know very well the pub. 
lie believes my brother to be in the deplora- 
ble condition you describe ; but I can con. 
fidently assure you, and indeed give you 
full proof, that he is not so. I myself can 
safely vouch, that in the extremities of 
pain and suffering he always looks for con- 
solation where alone it it is be found ; for 
I have often sat with him in his chanv 
ber, when he was enduring the acutest 



ses. The general appointed five o'clock 
in the morning to examine them. But 
the captain did not arrive with the horses 
until a quarter past five, when he was in- 
formed by the groom that the general had 
been there at five, and was now busy ful- 
filling other engagements. Pease, much 
mortified, was objjged to wait a week for 
another opportunity, merely from having 
delayed the first quarter of an hour. 



Eesata.— k |*#> 59, first word, for Anurias rrad 
Amicus. 
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USES AND TRUSTS. 



INTRODUCTION. 

^The doctrine 06 uses and trusts, has 
occupied t)xe attention of the most able 
English Lawyers and produced the most 
elaborate works, to understand which a 
long course of study would be necessary, 
fortunately however there is no neces- 
sity for me to enter into any of the de- 
tails of that doctrine. For example. — 
Before the Statute I Richard 3d., Cestui 
que use had no power to convey the 
land, but by that Statute he had power 
given to him. Two species of convey- 
ances were then in use, one by the Com- 
mon Law, and the other by the Statute 
each of which had a different operation. 
It would be of no use to explain the 
operation of each. Nor would it be of 
any service to enter into the learning of 
the 1 different species of conveyances 
which the Statute of Henry 8th., usu- 
ally called the Statute of uses gives 
rise to, inasmuch as uses and trusts, 
and all those conveyances which derived 
their effect from the Statute of uses are 
swept away by the Revised Statutes, with 
only a few exceptions as to Trusts.^ 
My course is therefore fortunately very 
easy) it is merely to give a general idea 
of the inconveniencies arising from that 
doctrine, which the framers of the Re- 
vised Statute were anxious to remove. 
Those inconveniencies understood, the 
next step will be to get at the intention 
of the framers of those Statutes and then 
with a little attention we shall be en- 
abled to apply the Statutes in practice. 



The Common Lsw of England, as it •tood on the 
introduction of uses. 

The Feudal system came into full 
operation in England, shortly after the 

3 



Norman Conquest, for we read in the 
year, Dooms' day book was compiled, 
all the principal land owners submitted 
their lands to the yoke of Military 

Tenure. 

. That system had its origin from the 
Northern Nations of Europe and was 
as follows : — 

The King granted largfe districts of 
land to his Barons in consideration that 
they sheuld attend his Cflurts in time of 
peace, and form his armies in time of 
war, and those Barons granted out a 
part of the same lands to other persons 
upon the same conditions. These grants 
Were called "feuds" or "fees."— The 
rent therefore that was paid for the lands 
was suit, and military service, and if 
the tenants did not perform suit and 
military service, they forfeited thei* 
estates to the landlord. 

The person who granted these lands 
was called "Lord" and the Tenant or 
person who received them "Vassal.** 
in the first instance the manner of grant ■* 
ing lands was by a delivery of posses- 
sion in the presence of the neighbours, 
(for writing was then little known) and 
the evidence of such grants was only in 
the memory of the neighbourhood.—* 
Writing was at length introduced and 
fees began to be bought and sold, but 
still the selleT had to go upon the land 
to deliver possession. This was called 
"Livery of Seisin " and the written con- 
veyance was called " Feoffment." This 
was at that time the only method of con- 
veyance. Besides the inconvenience of 
conveyance by livery of seisin, lands 
were not devisable, and were subject 
to many feudal burthens, such as aids, 
reliefs, wardship, Fines for alienation 
&c. Such was the Common Law before 
the introduction of uses, 
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The origin of uses, what they were, when they were 
introduced, and the purposes which they were in- 
tended to answer. 

By the Roman Law many persons 
were incapable of being constituted 
htirs, or even of taking- a legacy under 
the will of a Roman citizen. In order 
to evade this law it became usual for 
testators to constitute some person their 
heir who was capable of inheriting, and 
to annex a request to the devise, that 
the person thus constituted heir should 
give the inheritance to some other per- 
son who was incapable of taking under 
the Will, and in the time of Justinian, 
we find that the trustee was .compelled 
tojr law to execute the trust reposed in 
iinn. ' Here then is the origin of a use. 
It is defined to be a confidence re- 
posed in the owner of land, that he 
would permit another person to enjoy 
the possession, receive the profits, and 
direct the disposition. 
, Uses appear to have been introduced 
in England by the Clergy at about the 
tirne of Edward the 3rd. to avoid the 
Statutes of Mortmain, that is to say, to 
avoid the Statutes passed prohibiting the 
Clergy, who were then Roman Catholics, 
baying land conveyed to the church. — 
The Clergy to avoid these Statutes, the 
restrictions upon the conveyance of 
property by the Common Law, and other 
feudal restraints, borrowed from the 
Roman Law, and introduced the method 
of conveying to uses, that is to say, they 
purchased land, and had it conveyed over 
to a lay friend to hold to the use of their 
religious houses. 

' The Courts of Common Law were 
opposed to uses, and would recognize 
/only the person to whom the legal 
estate was conveyed, whereupon the 
.Court of Chancery, (the chancellors of 
those days being Churchmen,) assumed 
a jurisdiction, to compel him, in con- 
formity with the Roman Law, to deliver 
over the rents and profits to the Church. 
Thus the legal estate was separated 
from the equitable. The friend was 
Called the " Trustee "and the church 
the " cestui que use" 



benefit of their ingenuity, for we find 
that so early as the 15th, Richard 2nd. 
an act of Parliament was passed which 
enacted that Uses should be subject to 
the statutes of Mortmain and be forfeita- 
ble like the land itself. 

During the civil commotions between 
the houses of York and Lancaster, uses 
grew almost universal, through the de- 
sire that men had when their lives were 
continually in danger, of providing for 
their children by will, and securing 
their estates from forfeiture. Uses, 
however, gave rise to many evils, for 
when Cestui que* use" in possession had 
sold the land, the Trustees claimed it of 
the purchaser, and many Chancery suits 
were the consequence. To remedy this 
evil the statute 1st. Richard 3rd. was 
passed which gave the Cestui que use 
the power to convey the land without " 
the concurrence of his Trustee. Before 
this statute mind the Cestui que use 
could only convey the use, that is to 
say, the right to receive the rents and 
profits, and the legal estate was still in 
the Trustee ; but by this statute the con- 
veyance of Cestui que use conveyed the 
land as well as the use. The properties 
of a use at Common Law were : — 1 st. 
That it was alienable. 2nd. That it 
descendable. 3rd. It was devisable. 



The different Statntaiy regulation* relative to them 
from whenee sprang Trust*. 

The Clergy did not long enjoy the 



was 

4th. It was not assets. 5th. It was not 
forfeitable. 6th. A woman was not 
dowable of it. And we have seen that 
by statute of 1st. Richard 3rd. the land 
itself as well as the use might be con- 
veyed. 

Uses, however, introduced a great 
many unforeseen inconveniencies, and 
subverted in many instances the institu- 
tions and policy of the Common Law, 
for estates passed by way of use, from 
one to another by bare words only, by 
/which means third persons who had 
rights knew not against whom to com- 
mence their actions. Uses passing by 
will, the heiTs were diminished by the 
inadvertant words of dying persons. 
Lords lost their wardships, reliefs, mar- 
riages, and escheats. — The King lost 
the estates of aliens and criminals. 
Purchasers were insecure, and many 
other evils followed To remedy these 
inconveniencies the statute 27th Henry 
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8th wa* passed, called the Statute of 
U$ee* The intention of that statute 
was to destroy conveyances to uses, for 
it in substance declared that wherever 
one person is .seized to the use of 
another, the person so entitled to the use 
should also be entitled to the possession 
and legal estate. To make the thing 
more plain, suppose you bought an estate 
and had it conveyed over to Governor 
T., to the use of yourself. Now before 
the Statute of 27th Henry 8th, the legal 
estate would be in Governor T., and the 
equitable or beneficial estate in yourself. 
The operation which this statute had 
was to vest in yourself all the legal 
estate of Governor T., just in the same 
manner as if it were conveyed over to 
you by the common mode of convey- 
ance used in this State. 

But mark, the Statute did not destroy 
uses or prevent the future conveyances 
to uses, bat only joined the legal and 
equitable estate together, when a use 
was created, which use when so joined 
is technically called executed by the 
statute* 

But the statute only executed the first 
use and did not extend to the second. 
To take the case again j— suppose you 
had the before-mentioned testate con- 
veyed to Governed T. to the use of 
Colonel G,, to the use of yourself. The 
•Statute would execute only the first use, 
that is to say, it would Vest the posses- 
sion in Colonel G., who would be held 
to be a trastesjor you, just in the same 
way as if the estate had been conveyed 
to him to your use before - the 27th 
Henry 8th. Thus by the addition of 
half a dozen words the statute was 
evaded, and the estate in Colonel G. 
was called a trust, so that uses under the 
name of trusts were still continued. 



Tha consequences of the Statute 27th, Henry 6tfa. 

It must not be supposed that by this 
little evasion the statute of uses was' 
entirely inoperative, on the contrary it 
was attended with important and di;rable 
consequences on the law of Real Estate. 
Observe, that whenever a use was 
raised by the statute, it gave cestui que 
use the possession, so that it was only 



necessary to raise a ttseaadthe/jtoaeea* - 

sion passed. }| . 

The principal use of the statute how- 
ever was not to faing together a pos- 
session and use, but to introduce a 
general form of conveyance by which 
parties migm\ execute their intentions 
and purposes at pleasure* either byr, 
transferring their estates to strangers, \ 
or by enlarging, diminishing, o* altering * 
them, to and amongst themselves} 
without observing thajt rigor atfcd.stri&t- 1 
ness of law as was requisite beforto the 
statute. The different species of cot?.; 
veyance, which the Statute of Uses, 
gave rise to are covenant to ataitd sensed . 
to uses $ Bargain au£ Sale; Lease, and . 
Release. Deeds to lead aqd declare the 
Uses of Fines and Deeds of Revocation , 
of uses, $ ,.•!*•».. 

But to uses as they existed in tbeif 
best shape, there are, say the gentlemeot 
who penned the Revised Statute*, strong 
objections, for, 

1st. They render conveyances" ftr ; 
more compled, verbose ftndexfmnsiye ' 
than is at all requisite and they peiv . 
petuate in Deeds the use of technical* 
language, which, although intelligible to • 
lawyers is to the rest of the community 
a mysterious jargon. * ' • ' 

2nd. When a conveyance to uses, > 
creates limitations intended to take ef- ' 
feet at a future day, they may be entirely 
defeated by what is technically called a 
disturbance of the seizin, or in other' 
words by a forfeiture or change of the, 
^estate of the person seized to the. use. ' 

3d. It was frequently very difficult to # 
determine whether the uses in a con-' 
veyance were so created as io be 
executed by the statute, and whether a' 
particular limitation as to take' effect 11 
as an executed use, or an estate at Com- ' 
mon law or a trust. These difficulties 
Bay the Revisers must continue whilst ' 
uses are preserved, a? constant source of 1 
litigation. Hence came what we shaN' 
next consider viz., " The £eyi*e Stat- 
utes." . ) M-, 



The following recent decision in tk*\ 
Court of Queen's Bench (Ertglafid^wiH 
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bo read with interest by those gentlemen 
who practice in the Criminal Courts.— 

Reg. v$. Parker and other*. 
May 26, 

This was an indictment for a conspir- 
acy to obtain and for obtaining goods by 
fajae pretences. The first count stated 
that the defendants conspired together 
"by divers fake pretences and subtle 
means and devices to obtain, and acquire 
of and from divers liege subjects of our 
lady the Queen, to wit., Thomas Turn 
and David Law, of &c, copartners, Ed- 
WKkiFeAneli & Richard Fenriell of &c, 
copartners, John Holmes, John Bead- 
bury, and Jeremiah Greatorcx, of he, co^ 
partners, divers goods qpd merchandize." 
[The false pretences were then stated.] 
And the jurors &c. Jay that the (de. 
faodants) in manner and by the means 
aforesaid* and in pursuance of the said 
unlawful, wicked, and fraudulent conspi- 
racy, &c., ''unlawfully and fraudulently 
did obtain from the said T. T. & D. L., 
»F.*R. F. % J. H., J. B. & J. G., re*, 
ppctively, the goods and merchandize 
aforesaid, and did cheat and defraud them 
JlwS of l to the S reat damage of the. said 
r. T. dec. ' — "The fourth count charged 
that the defendants conspired "oy divers 
ftlse pretences and subtle means and de- 
vices to obiain and acquire of and from 
divers liege subjects of our lady the 
Queen, divers other goods and merchan- 
dise of great value, to wit n and the great 
value to wit, of $10,000 and to cheat 
and defraud the said liege, subjects of 
the said goods and merchandize &c. 
to the great damage of the said liege sub- 
jects, &*."(.) At the tria| at Guildhall 
before Lord Denman, C. J„ the defen- 
dants were found guilty. 

4ft Chambers obtained a rule nisi 
that, the goods were not laid in the in- 
dictment to be the property of any per- 
son. 

Piatt and Swenn shewed cause. — The 
conspiracy is the gist of the offence in 
this indictment ; the obtaining the goods 
befog an overt act only. It is not ne- 
cessary to state that the goods are the 
property of any person, there may be a 



conspiracy to 9b tain them from the mere 
possession of another. [Lord Dtnman % 
C. J., referred to Rez v, Norton, (8 C & 
P. 196) 5 R. v. Martin, (8 a £E. 4&1).] 
Those were indictments for obtaining 
goods by false pretences, and it is materi- 
al to state the property in the goods, un- 
der the 7 & 8 Geo. 4, c 29, s. 63, in or- 
der that the defendant might plead the 
prosecution in bar to a charge of lareeny 
on the same fact*. [Lord Denman, C. J, 
In R. v, Martin we held it material be- 
cause for aught that appeared the de- 
fendant might have obtained his own 
goods.] That presumption is negatived 
here by the allegation that the defendants 
conspired "to cheat and defraud** the 
prosecutors of the goods. Besides, a man 
may commit a larceny of his own goods 
in I he hands of a bailee. In R. v. Mc- 
carty, (2 Lord Raym. 1179), the proper- 
ty in the hats which were the subject of 
the indictment, was not laid in the prose- 
cutor. [Patteson, J._ They were laid 
as the goods "ipsius T. C." the prosecu- 
tor,] Yes, but only in the introductory 
part of the indictment, which is not tra- 
versable. The object oflaying the prop- 
erty is merely to identify the person 
agrainst whom the offence was committed. 
[Patteson, J.— In 1 Chit Rep. 698>, an in- 
dictment for a conspiracy to defraud, and 
for defrauding J. W. of divers goode* 
was held sufficient.] That is a direct 
authority. The verdict has cured this 
objection, for the finding of the jury, 
that the defendants defrauded the pro-. 
secutors of the goods establishes the 
title of the latter. . 

Humfrey and James, (Chambers with 
them), contra. — It is laid down in air 
books of authority as a general rule, that 
the property in the goods must be stated 
in the indictment, R. v. Richardson (l f 
M. & Rob. 402) is not distinguishable 

on principle. [Lord Denman, C. J. 

The words of this indictment are similar 
to those under which we held an indict- 
ment for obtaining goods bad, for the 
defect pointed out here.] In R. v. Peek. 
(9 dot. & Ell. 686), the goods were 
necessarily the property of the person, 
defrauded. [Coleridge, J. a roan may 
conspire to obtain his own goods.] That 
would not be an offence unless they were 
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in the fmnds of a* Bailee and the prop- 
erty wctald be laid in the Bailee. [Cole- 
ridge, J.— would not a conspiracy to 
obtain goods not in ease be proreable 
under the last count ?] That count ra 
more vague than the indictment in JR. v. 
€Kll, (2 B. & Aid. 204), atad the court 
has nerer been inclined to extend that 
decision. [Patteson ,' J.— This objection 
d-oes not appear to have been taken in 
I Chitt. 628.] No, and the substance 
only of the indictment is given in the 
report of that case. If the defendants 
were acquitted on this indictment, and a 
second was preferred laying the property 
in the goods in the prosecutors, the de- 
fendants could not plead autrefois acquit, 
fdr the identity of the offence would not 
appear by the record. 

Lord Denman, C. J.— The first count 
charges the defendants with conspiring to 
obtain of and from diverse liege subjects, 
to wit. Thomas Tarn, and others* divers 
good 3 and merchandize, and to cheat 
and defraud the said liege subjects of the 
same. The question is^ whether that is 
a sufficient charge of conspiracy, and the 
doubt raised has reference to the pro- 
perty in these goods to describe the pro- 
perty in them, has been held essential in an 
indictment, though not going to make up 
the legal quality of the criminal act itself ; 
it has been held tc*be essential as part of 
the description of the goods and chattels, 
if the owner was known, or in some 
other* way if he was uriknown, because 
the' defendants are entitled to protect 
themselves against a .second indictment 
for the same offence. This count char- 
ges then* with conspiring to obtain divers 
goods of and from A. B : I find no pre- 
cedent for holding that to be a sufficient 
statement of the ownership, we may sup- 
pdse it to be possible that the goods were 
the property of the defendants themselves. 
It was answered that if that was the case, 
they could not * c cheat and defraud '• any 
person of them. That maybe true ; but 
sftit the prosecutor may think proper to 
charge them with a fraud. I think that 
count is bad. Then the fourth count is 
still more general. [His Lordship read 
it.] It is obvious that any objection to 
the first count applies with still more force 
here. 'The most general form that has 



yet been sanctioned by the court was that 
in R. v. Gill; but there it appeared 
that the object of the fraud was the goods 
of the prosecutors. This indictment 
passes the line of all former decisions. 

Patterson, J. — The offence is not 
laid in the usual way with intent to de- 
fraud, but the variation is perhaps im- 
material. The averment that the de- 
fendants conspired "by subtle means' 
and devices to obtain goods " does not 
import fraud, for the goods may be their 
own, and wrongfully detained by the 
prosecutors. Then, is the omission 
supplied by force of the words " cheat 
and defraud 1" we should give far too 
much force to those words if we so held ? 
indeed we should almost establish that 
it would be enough to charge a conspi- 
iracy to cheat and defraud, without say- 
ing more. 

Williams, J. — The case of R. v. Gill, 
is often mentioned as one of great lax- 
ity. * The argument that tne words 
" cheat and defraud" import property 
may* by analogy, be carried to any ex- 
tent. For instance, in an indictment for t 
larceny of goods, it may be said that the . 
word i( steal " implies that they belong) 
to somebody other than the prisoner; 
and that an indictment for burglary in a 
house, not described by ownership, nee* 
essarily imports that the house was not 
in the occupation of the prisoner, be* 
cause he would not " burglariously " 
enter a house which* was his own. 

Coleridge, J., concurred. — Rule ah- 
soute. * 



IN BANKRUPTCY. 

U. S. DISTRICT COURT FOR THE 80UTHBRN 
DISTRICT OF NEW-YORK. 

The Hon. S. R. Betts presiding. 
In the Matter of Orrin Brown, a Bank- 

rapt. K 

A Petition for a Decree in Bankrptcy was filed by 
B., on the 18th of February, in which were inserted 
Ibree Promissory Notes amounting to §400. On tho 
7th February preceding, a suit in Chancery had 
been commenced against B. and his former partner P. 
At the time the suit was commenced P.delirered to 
B.'s Attorney, (who is the Attorney for prosecuting 
B.'s petition in Bankruptcy) at B/s request, the 
notes in question, for the purpose of being giren 
over to the General Assignee *— Held that B- s At. 
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toraey has a Hen on, the notes tp satisfy his taxable 
costs, including Sol iej tor and Counsel lees up to the 
time B.'s petition for a Decree in Bankruptcy was 
presented, and also the cost of the reference. 

This case was submitted for the opin- 
ion of the Court on written arguments ; 
the faets appear in the Judgment of his 
honor. 

Bbtts J : — This is a question of lien 
on a bankrupts effects for costs in the 
Court of Chancery of both Counsel and 
Solicitor. 

i . The petitioner named in his inventory 
as part of his effects, three promissory 
notes drawn by R. F. Harrison, amoun- 
ting to $400. 

The petition was prepared by the 
attorney claiming the lien, and was filed 
the 18th of February. On the 7th of 
February a suit in Chancery had been 
commenced against the bankrupt and his 
former partner, Pinkney and the attor- 
ney was employed to defend that suit. 

At the same time the notes in ques- 
tion were put in the attprney's hands by 
Pinkney, at the bankrupts request, and 
according to the bankrupts testimony, 
for the purpose as he believes, of being 
given over to his assignee in bankrupt- 
cy : though as soon as he knew they 
were in the attorney's hands he expressed 
a. wish that the attorney might get his 
eosts out of them. 

The question presented is, whether 
the attorney can retain these notes to 
satisfy his costs in the Chancery Suit, 
including Solicitor and Counsel fees! 

The right of lien on the part of an at- 
torney in respect to papers of hr§ client 
not appertaining to the case in which 
his charges accrue, is unquestioned. 
It is placed in the English and American 
Courts upon a similar footing, (2 Kent 
640; 2 Petersdoff, 461 ; Cross on Liens 
Ch. 15 ; 12 Wend. 261 ; 4 Paige 501 ; ib. 
647 ; 1 Paine, 622). 

And it is unrestricted except when 
the papers are carried and deposited 
under some special trust or qualification, 
which amounts to a waiver of lien by the 
attorney receiving them, or which pre- 
vents its vesting by the special character 
of their delivery. 

These distinctions are considered and 
marked by the cases referred to in the 
authorities cited. 



It becomes necessary then only to 
consider the special circumstances of 
the deposit of these notes, and decide 
whether they were such as to withdraw 
the case from the operation of the 
general rule of lien. The case of Fos- 
ter (5 Law Reporter, 55,) elaborately 
discussed by Judge Story,, does not 
trench on this doctrine. ,. As between 
the attorney and his client there could 
be no question upon the facts of the 
right to retain, the manner the notes 
were deposited and received, supplying 
no evidence of a waiver of the lien in 
behalf of the bankrupt. Indeed! the 
Court would probably demand more in 
every case, in order to cut off. such 
security, than a mere intimation that the 
deposit is to answer a particular purpose 
or the signification of a desire or expec- 
tation by the client when he places his 
papers with his lawyer, that they may 
not be chargeable for balances due or to 
become due hint. 

An express agreement should be ob- 
tained from the attorney, or at least 
strong circumstances be proved con- 
ducmg to shew his consent to such ex- 
emption. 

If the controversy was between at- 
torney and client, upon the state of facta 
presented by the case, there could 
therefore be no ground for hesitation in 
declaring the right of lien unimpaired* 

The Bankrupt Act, Section 2, in terms 
recognizes and confirms all liens valid 
by the local law ; and accordingly the 
assignee in this question, if he is not 
limited to the mere rights of the bank- 
rupt in this behalf stands on no better 
ground than any third party in interest 
would occupy. 

The statute gives him no advantages, 
because of his official character, and l^e 
must therefore shew that upon general 
principles, the lien did not attach, or was 
waived in respect to the creditors whom 
herepresentK 

Mr. Pinkney, the person who delivered 
the notes to the attorney has not been 
examined, but it is manifest from tl*e 
direct and cross examination of the 
bankrupt on this point that the under- 
standing between him and the attorney 
subsequently >was, that the notes had 
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been placed jthere to go into the hands 
of the assignee. 

The bankrupt afterwards and before 
the petition was filed, expressed his 
hopes that the attorney might get his 
costs out of them, as he had no other 
means to pay him: all which shows 
plainly enough that the bankrupt under* 
stood and intended when the notes 
were passed to the attorney that they 
should he devoted to .the assignee, and 
that' the attorney should be his deposi- 
tary agent <f or that purpose. 

His own intention is not sufficient to 
render this, so. The acquiesence of the 
attorney must be also established. 

The fact supposed to imply in such as- 
sent is, that the inventory of the bank- 
nipt setting: forth these notes as part of 
his estate was drawn up and filed under 
the direction of the attorney. It is 
urged that this act, is inconsistent with 
the attorney's possessing them under 
a right of hen, or believing that he did, 
and necessarily imports that he took 
them as stake holder for the assignee 
and for the benefit of the creditors of 
the bankrupt. 

The fact is no doubt evidence tending 
to that conclusion, but it is by no means 
of a decisive character. 

The right of property in the notes 
still remained in the bankrupt, and his 
.attorney mijrht consistently with an in- 
tent t* maintain his own security on 
them, set them out as part of the bank 
rapf a estate. 

Supposing he had execution out and 
a lien thereby on the bankrupt's personal 
property, placing sueh personal property 
on an inventory as belonging to the 
bankrupt would not be regarded as 
proving an intent to relinquish the exe- 
cution lien. 

It at most would be but equivocal 
evidence, and would require some fur- 
ther act or declaration to give point or 
certainty to it. 

Furthermore, this lien is but a contin- 
gent claim, and might never interefere 
with die disposition of the notes by the 
assignee. If the costs protected by it 
had been otherwise satisfied or the suit 
had ceased without making eosts, these 
papers would belong absolutely to the 



bankrupt, and accordingly he ought in 
strictness to set them forth in his, in- 
ventory as part of his estate, and 
although his schedule would have furn- 
ished a more exact representation of the 
state of his affairs if he had specified this 
contingent liability, yet hi 9 omitting to 
do so without knowledge whether the 
notes would be ultimately chargeable 
with it or not, and without design to 
deceive or mislead his creditors, would, 
on his part be no such false statement 
of his effects as to vitiate his proceed- 
ings. 

Such statement of these assets would 
not be regarded incompatible with their 
standing as a contingent or collateral 
security for costs that might accrue 
against him. 

What the principal might do without 
compromitting himself, the attorney 
might ajd in doing, and not be held as 
called upon to disaffirm, or as in any 
way therein affirming by his silence, 
such acts as inconsistent with his right 
of lien. 

Putting iho case in a stronger point of 
view, that the attorney was mortgagee of 
real or personal estate, which the bank- 
rupt set forth in his inventory without 
notice of the mortgage lien, such par- 
ticular could never divest the security of 
the attorney. It would not prevent that 
condition in his relationship to the sub- 
ject matter which compelled him to speak, 
or afterwords be precluded from asserting 
any right incompatible with the. repress- 
I at ion on the schedules, because the pro- 
ceeding fyas no connection with the sale 
or disposition of the effects, whereby a 
bona fide or innocent party might be 
induced to purchase or receive them by 
means of such tacit assent to the full 
right of property in the bankrupt. 

The lien of attorneys, when it justly 
occurs, is a privilege favoured by the pol- 
icy of the law of this state (12 Wendell 
262 ; 6 John's Ch. R. 317 ; 4 Coweo, 
416 ; and no rale of decision is exacted 
by the bankrupt law, that necessarily in- 
terferes with that principle. 

I think it a plain doctrine deducible 
from the cases, that the privilege of the 
attorney will not be withdrawn from him 
in favour of the client without a manifest 
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intent on his part to waive it, and the 
brink rapt law gives to creditors in this 
behalf no higher rights than could be ex- 
ercised by the' bankrupt. 

By solemnly asserting, the validity of 
antecedent liens, the act would seem to 
import that it was ulike its policy to up- 
hold preferences of that character, as to 
establish equality in the distribution of 
the bnnkrupts estate in other respects. * 

I do not discuss the effect of the desire 
expressed by the bankrupt to the attor- 
ney previous to filing his petition, that 
the notes might serve as means of paying 
his costs, because I consider the lien p<jr.- v 
feet without regard to the intent of the 
bankrupt, and I find no satisfactory evi- 
dence that it was subsequently waived 
directly or by implication on the part of 
the attorney. 

The next consideration is the extent 
of that privilege, and whether it termi- 
nates on the presentation of the petition, 
or continues to run so long as the busi- 
ness to which it appertained remains in 
charge of the attorney 1 

The point was in effect decided by the 
circuit court in Chapman's case. 

The court held the petition, and pro- 
ceedings in Bankruptcy to be a dedica- 
tion of the bankrupts estate, to the pur- 
poses of the act and if he was ultimately 
decreed bankrupt, that his assignee took 
every species of interest existing in him, 
both at the time of the decree and when 
the petition was filed. The power and 
interest of the bankrupt in respect to his 
estate ceased on the presentation of his 
petition, and he could not be allowed to 
appropriate any part of it, in satisfaction 
of existing demands or for his own neces- 
sities. 

Subsequent demands from whatever 
source they accrue, can take no preference 
over other debts unless they, came within 
the provisions of the fifth section. 

The petitioner by, the terms of the act, 
is deemed a. bankrupt, on his voluntary business for the bankrupt anterior to the 



it be after the petition filed or the decree 
rendered. 

The Circuit Court of the first circuit, 
has decided that no process of law from 
a state court can be allowed to arrest, the 
property of a bankrupt after his petition 
filed, (5 Law Reporter^ 56,) considering it 
entirely subject to the disposal of die 
Court of Bankruptcy from that period. 

The courts in this district do not exer- 
cise a like remedy, but they proceed upon 
the recognition in part of the principle 
upon which that relief is based in the 
first circuit ; it is here, held, that the 
property of the bankrupt is placed pro- 
visionally under the custody of the law 
by the act of Coogress, to be rendered 
entirely subordinate to that law, when a 
decree of bankruptcy shall be rendered* 
The petition to most purposes under 
our law has an effect equivalent to the 
commission in England. The party is 
by it brought under the jurisdiction of the 
court and as it marks the period of bask** 
ruptcy, the estate of the bankrupt, so 
soon as the bankruptcy is decreed, is 
subjected to the operation of the law 
from the. same period. 

In England, the attorney's lien on ft 
bankrupt's papers for business - done, 
anterior to the bankruptcy is preserved 
him (4 Taunt 807 ; 2 Barn. & Cres. 616) 
and so it is, if the proceedings are con- 
tinued to judgment after the bankruptcy, 
on a suit commenced before notwith- 
standing the money belongs exclusively 
to the. assignees (Cross on liens 210;) but 
that is manifestly because his services 
are for the benefit of the estate. 

After a fiat in bankruptcy the attorney 
is regarded as having no further lien on 
papers, of which he hud the right of ous* 
tody to that time (Cross 308; 1 Rose 
395; 2 Rose 19). 

The result of my reflections upon the 
case is, that the attorney has a lien upon 
tltose notes for all costs accrued in Ins 



representation of his inability to pay his 
debts and after he is so declared- by the 
court, the decree will necessarily retro-act 
so as to cover all the 'estate belonging to 
him nt the time of his becoming bank- 
rupt. AH persons therefore dealing with 
him stand upon the same footing whether 



presentation of the petition and the priv- 
ilege terminates at that period. He is to 
be regarded as then acting on the indi- 
vidual responsibility of his client; the 
costs accruing afterwards have no pref- 
erence, they would not even he a debt 
proveable under the bankruptcy. 
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The remaining inquiry is, whether the 
lien is limited to solicitor's or attorney's 
fees to nomine, or extends to professional 
services as counsel also ? 

The principle upon which the right of 
lien res^s, is notpeouliar to the relation- 
ship of client and attorney. It grows out 
of the common law privilege that every 
operative* has to retain, the materials 
placed with him and upon which his 
services are rendered until those servi- 
ces are compensated. (4 Taunt 807 5 
Law Reporter 55). 

With the mechanic the implied hy- 
pothecation is restricted to the articles 
upon which his labor or skill is expended 
(Story's Bailment 286; 237). But 
actors may retain a - consignment to 
reimburse antecedent balances (Story's 
Agency) had for like reason, attorney's 
are allowed to hold papers placed with 
them by a client for whatever cause, un- 
til satisfaction of all personal dues from 
him, or his general agency of attorney. 
(Gross on Liens 103). 

No case in the English books refers 
to any privilege of counsel, of this char- 
acter. 

This is not for the want of ability to 
maintain an action for his compensation, 
# but because there is no such privity be- 
tween him and the client awaiting to the 
course of practice there, as to raise an im- 
plication that the papers of the client were 
to be in his custody at all, much less to be 
there as a guaranty for the payment of his 
compensation : and it may also be added, 
probably for the further reason, that the 
law will not create by implication cumu- 
lative Kens but willcall for direct evidence 
of a double hypothecation to different 
parties for the same general object. 

The methods of business in the courts 
of that county supply an additional 
reason against the existence of a lien to 
counsel, for he is no attorney in the cause 
n/>r does he act in that capacity, and 
abstracts of papers and not the originals 
are put into his hands for the purpose of 
consultation or argument and it will 
rarely .happen that the papers of a client, 
fall within his control except in the 
progress of a nisi prius trial. 

These considerations may furnish ad- 
equate reasons for a rule excluding the 



lien of counsel in England* and yet in 
application to our system of business, lay 
no foundation for the entire recognition 
of such rule here. 

In this case the counsel was copartner 
as attorney with the person appearing in 
that character, and our laws supply coun- 
sel a tariff of compensation which is taxed 
and recovered in the same manner as the 
fees of an attorney. , 

'the papers being confided to the same 
individual for services in both capacities, 
the same reason that imparts a lien to 
him as attorney would raise and uphold 
it also, to him as counsel. 

I do not discuss the bearing of the 
doctrine in cases where the counsel is not 
attorney or solicitor in the cause, and 
where the papers come to him through 
the attorney and not from the client* 
The English rule might perhaps fitly be 
applied in such a case, and the counsel 
be left to his general remedy, which un- 
der our laws would give htm a right to 
enforce payment of his compensation .by 
suit at law (23 Wendell 57 ; 2 Dana 
238; 1 McCord 149; 4 Watts 384; 
5 Serj. & R. 412 j Addison 49; 5 Vera 
p. 338). 

But for the same reason that an attor- 
ney or solicitor has a lien for his taxable 
cost, I think the counsel when entiled 
to the lien can claim it for no more than 
the taxable items of bis services, at least 
where the rights of third parties intervene. 
,To this extent the law adjusts and li- 
quidates the contract between client and 
counsel and when he adds to his claims 
as attorney those of counsel also, it is, 
meet that the privilege accorded in the 
one case should reach to no greater ex- 
tent in the other. 

It seems to me every principle upon 
which this species of lien is conceded, is 
fully satisfied by allowing it to cover those 
demands which are fixed by law, and are 
the subjects of taxation, and if in any cnee 
as against the client himself, the tacit 
hypothecation may be retained to. abide 
and cover a verdict upon quantum mer- 
uit, claims it would be sanctioned by the 
Courts, but with great hesitation and cir- 
cumspection when interests and rights, 
become vested in those securities on be- 
half of third parties and strangers, 
2 
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1 \ ^Ordinarily a clientV papers in the 

v . hands of his lawyer, serve as security for 

1 ekitting demands and to cover also those 

that may subsequently arise during the 

• continuance of the deposit ; acting in that 

' Way in the capacity of a moveable or 

'opening mortgage embracing prospective 

liabilities alike with those subsisting at 

J the time. 

Plainly the operation of the security is 
'ttmited to the interests of those immedi* 

• late parties and cannot thus supersede the 
rights bf others accruing in the mean 
time, it is exceedingly doubtful whether 
an express mortgage of real or personal 
estate would be allowed to cover future 
advances to the prejudice of intervening 
creditors (4 Kent 176). 

If a doubt might be raised in respect to 

• : an express mortgage when the party stip- 
stipulated security in terms to act pro spec 
lively, I should think a mere tacit 
pledge should never receive a construc- 
tion giving it an ascendency over fhe 
tights of third parties, without means on 
their part to arrest or limit it 

I shall declare in this case that the 
notes are security for taxable costs of 
counsel and attorney, up to the time the 
"bankrupt 1 * petition was presented and 
also- the costs of thereference, ordered on 
this application. 

fhe notes are to be delivered the 
-assignee; out of the first proceeds of 
Which he shall pay the costs aforesaid, 
*ud apply the balance if any, to the gen- 
eral purposes of the assignment. 
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IN CHANCERY. 



Befobb the Honorable Murray Hoff- 
man, Assistant V. C. 
John Wood vs. Joseph Gosling Junr., 
ahd Hilah his wife — Sept. 14, 1841. 

tytiere an infant executed a Mortgage of real estate, 

1 and after coming of age remained in* possession 

fftiettof, and. claimed it as his own ; held thai by 

90 {ioing he had confirmed the conreyance, and thai 

flie Mortgagee was entitled to a Decree for a sale. 

tloitme, for the complainant. 

Judah, for the defendants. 

Toe facts of the case are detailed in 
{he judment of his honor. 

T6e Assistant Vice Chancellor:— 
Hie Wills to foreclose a Mortgage exe- 
cuted by the defendant, Joseph Gosling, 
to Robert J. Murray, and assigned to the 



complainant. Robert J. Murray had 
conveyed the premises in Question to 
Gosling by deed, dated the 1st of May, 
1839, and the mortgage was dated the 
some day, and given to secure the con- 
sideration money. To this bill a plea 
has been put in setting up the infancy of 
the defendant at the time of the execu- 
tion of the instrument, and averring 
that he has in no manner ratified or con- 
firmed them since his arrival at age. — 
The premises mortgaged, are known as 
No. 69, First Street. The defendant 
came of age on the 21st of October, 
1839. It is sworn to by the father of the 
defendant, that he has a shop at No. 
89 First Street, and owns no other real 
estate. Latson states, that he was in part- 
nership with Gosling, from October 1839 
to January 1840, and that they occupied 
the shop in First Street,' and he left Gos- 
ling in possession. Nanes proves occu- 
pancy untit about four months previous 
to his deposition being taken in February, 
1841. He also deposes to admissions of 
Gosling, that he owned fhe property, and 
had mortgaged it tb Weed. He adds, 
that he heard Gosling speak of his pay- 
ing Wood interest, from the proceeds of 
a note discounted by his partner LaUon. 

Griffith % also proves possession of the • 
shop, and Dewitt was employed by htm 
as a workman, in the same place, in the 
fall bf 1839, and worked there three or 
four months, the first time, Gosling told the 
witness he was going to after the building 
into a dwelling house: He was in pos- 
session of the 1 premises shortly befdre this 
witness was examined. 

If the evidence of Latson, has to be 
entirely relied upon the facts connected 
exhibits D. and E. as to payment of the 
interest money, would be decisive against 
the defendant, but certainlyit is so much 
shaken that it would be unsafe to decide 
upon it. 

Then* the question upon the evidence 
is reduced to this— whether the remaining 
in possession of the premises, and claim* 
ing them as his own, after coming of age, 
is such a confirmation of the conveyance 
to him and his Bond and Mortgage, as 
entitles the complainant to the usual rem- 
edies in this court, by a sale and a de- 
cree over for a deficiency. * 
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la Zprii vs> B»dtl (2 Paige 19JJ 
the in&ot not only continued ia posses- 
sion aftef cooking of age, but add and 
coaveyed the Jand. # The Chancellor held 
that on coming of age, he could have re- 
Jiaquished the laod and received back the 
purchase money. . He could aot avoid the 
traduction in part and a$rm it in part. 
If ha avoided the Bond aud Mortgage, 
the deed became void also. He had af- 
firmed the whole bargain, and made 
himself liable for the purchase money. 

In Deasin vs. Bengal. * (I Dana's 
Rep* 45) it was held that slight acta 
and circuostances were sufficient to con- 
firm the voidable acta of an infant after 
becoming of age* It" has even been 
held that be is bound to give notice of 
disaffirmance within a reasonable time. 

In Brtchtnbridgt vs. Ornuby (1 J. J. 
Marshall 252.) it was held that an act 
after comiug of age, done with equal so- 
lemnity, with a deed of an infant will 
avoid it; and in the Eagle Com- 
pany vs. Lent (1 Edward*' Rep. 301) 
the Vice Chancellor sanctions the same 
doctrine. 

ft seems therefore, very clear to me 
that the defence of the defendant cannot 
be sustained and that there must be the 
usual decree in the cause. 



SUPERIOR, COURT. 



Before Chief Justice Jones, and Judges 
Oakley and Tav.madge. 

Otifvza Db Ghuwr, and William Barton 
vs. Benj. Gsaham, et al.— October, 
1842. 

Whet* s Bond and Mortgage is held as collateral so' 
coritjr for a judgment, and the judgment is after" 
wards assigned without naming the Bond and Mort- 
cagie, sack assigntoenupasses tbe collaterals, even 
though the assignee haano knowledge, at the time, 
of their existence. 

Where a judgment was assigned which w*a collateral- 
ly secured by a Mortgage of real estate which had 
bees foreclosed by a strict foreclosnre: held that the 
legal effect of the assignment was to pass the in- 
terest of the assignors in the Mortgaged premises* 
sad that the assignors held the land as Trustees for 
the assignees of the judgment. 

A strict foreclosure of a Mortgage without a sale of 
the laad; bars the equity otredemption, but does 
not extinguish the debt secured -by a Bend or 
Covenant, except to the extent of the value of the 
land, to be ascertained in a suit at law upon such 
bond or covenant ' 



Whether such suit upon the bond or covenant, opens . 
the equity of redemption* queue. 

Thij was an action on a Promissory 
Note, bearing date the 13th October \ 
1838, made by one Henry. Mc'Ponou&h 
for «&>0 payable to the order of the •)•>, i 
fondant at four months, and by tbeact in- > 
doraed to the plaiutiff. On the trial,. the » 
plaintiffs proved the making and indorse- 
ment of the note with protest and notice* , 
The defence set up was, the waat ajuLfre 
failure of consideration for which tlm * 
note was given It was insisted . tha* , 
the consideration of the n<*e sjis , 
the assignment by the plaintiffs fco th* t 
defendants, of a certain judgment . in ■ 
favor of the plaintiffs against R« J, •. 
Faulkner, and J. M. Faulkner, for $3»r • 
600 : that before the assignment of tha j 
judgment by the plaintiffs to the defopn t 
dants, the plaintiffs held a Mortgage, 
upon certain lands in Chicago* as cot < 
lateral security for the judgment, >vhieh . 
they had foreclosed by strict foxeefa- , 
sure, and that thereby they had satisfied r 
the judgment, and that the consideration, , 
of the note had thus failed. 

It appeared in evidence that ia the : 
year 1636, the plaintiffs sold a quantity 
of goods to R# S. Faulkner, to the 
amount of about $3,200— that J. .&,., 
Faulkner, the brother of R. S. Faulkner, 
held a bond of S. B* Birdsell, for about . 
3,000, secured bv his mortgage on lands . 
in Chicago. J. M. Faulkner at the time 
of the purchase of the goods by JR. S. 
Faulkner, assigned this bond and iport- • 
gage to the plaintiffs as collateral sck , L 
curity for the payment of the price of 
the goods — afterwards both the Faulkr , 
ners confessed a judgment to the plain- 
tiffs for the sum of $3600, the amount 
of the biU of goods with interest, aa<t . 
the plaintiffs continued to hold the;, 
bond and mortgage as collateral security \ > 
to the judgment. In the autumn of 1837, f 
proceedings were Commenced on, behalf. ., , 
of the plaintiffs in Chancery at Chicago, ,. 
for foreclosure of the mortgage* whioji 
were concluded in August 1838, Qn,< 
the 18th October 1838, the judgment, - 
was assigned by the plaintiffs ,$Q the, , 
defendants in the usual form will a, r 
covenant that the $3,600 was. dae> .apd . 
in consideration thereof the defenjaats 
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indorsed three notes of $600 each, the 
note in suit being one of them. ' 

After the evidence was closed, the 
defendants 1 counsel objected to the 
plaintiffs right to recover on the grounds 
heft-re mentioned as insisted upon in 
defence; the learned judge however 
overruled the objections and refused so 
• to instruct the jury, to which exceptions 
were taken. 

The learned judge charged the jury, 
that the effect of the assignment of 
the judgment was to pass the title, also 
of the collateral security that the assig- 
nees of the judgment thereby became 
the owners of the bond and mortgage, 
and upon a strict foreclosure, the title to 
the' land vested in the plaintiffs as trus- 
tees for the assignees of. the judg- 
ment, and that the land instead of the 
bond and mortgage became collateral 
security for the judgment, and that 
there was no failure of consideration 
that would vitiate the transaction, and 
that the plaintiffs were entitled to a ver- 
dict. Exceptions were taken to the 
learned judge's oharge, and the jury 
found for the plaintiffs. 

On motion for a new trial. 

Allen and Sherwood, for defendants 
relied upon the following points : — 

1. The objections to the plaintiffs 
recovery urged by the defendants coun- 
sel at the time, were well taken, and the 
justice erred in refusing to charge the 
jury to that effect, (15 John. R. 230; 
9 % Cow. 747 5 89 W end. 80, Chit, on 
Bills, 83,89. 

2. The justice erred in charging the 
jury that the plaintiffs after the assign- 
ment of said judgment to the defendants 
held said bond and mortgage as trus- 
teed, and after the foreclosure held the 
title to said land as trustees for the 
defendants, and that the land by such 
foreclosure became the collateral se- 

' eurity, instead of said bond and mort- 
gage. 

3. The Juistice erred in charging the 
jury that there did not appear to be any 
failure of consideration for the note in 
question, that would vitiate the contract, 
and that the plaintiffs were entitled to a 
verdict on said note. 

H. B. Cowlt*, for the plaintiffs in- 



sisted upon the following points : — 

1. The" note in question was fonxdef 
upon a valuable consideration. 

2. The assignment f f the judgment 
ipso facto passed ; with it the interest of 
the assignees in the mortgage and the 
mortgaged property, (whatever that in- 
terest was) ana the assignors thereafter 
hejd that interest in trust for the benefit 
of the assignees. A* strict foreclosure 
does not extinguish the mortgage, but 
only reduces it to the amount the land 
mortgaged is -worth, and the land be- 
comes collateral to the judgment. The 
assignees have a right of action at law 
or in equity to compel an assignment of 
that interest after a demand upon the 
assignors and refusal by them, Langdon 
vs. Bail, 9 Wend. 80, 84 ; Jackson v. 
Bayard, 5 Cow. 202 ; Herkimer, M. and 
H. Co. v. Small, 21 Wend. 2?3; 6, Mor- 
gan t>. Plumb, 9 ib. 287. 

3. The Judge correctly decided the 
legal propositions submitted to him by 
the defendants counsel, and his charge 
to the jury is in accordance with law/ 

Cur ad vnlt. 
Jo^es C. J. — This is an action on a 

Promissory note for $600, made by one 
Ic'Donougb, payable to the order of the 
defendants and by them indorsed to the. 
plaintiffs. The defence set up is want 
or failure of consideration. In support 
of this defence, it is in evidence, that 
this note, and two others by the same 
makers for $600 each, were given for the 
purchase of a judgment against R. and J, 
Faulkner, held ty the plaintiffs as se- 
curity for a debt of $3605. 

It appears that a debt had been con- 
tracted by Robert Faulkner with the 
plaintiffs for goods in the month of No- 
vember, 1836, and in order to secure the 
payment thereof, a band and mortgage 
held by Joseph M. Faulkner^ the bro- 
ther of Robert Faulkner, was assign- 
ed by him to the plaintiffs. This mort- 
gage was of forty acres of land at Chi- 
cago, and was given by one Samuel 
Birdsall to Faulkner. The Bond was 
not paid when it beoame due, and in or- 
der further to secure the plaintiffs, a bond 
was executed to them by R. and J. Faulk- 
ner for $6000, and a judgment was con- 
fessed on the Bond. 
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Previous to this judgment being sold 
to the defendants, the plaintiffs filed a 
bill to foreclose the mortgage, and ob- 
tained a 'decree* and got possession of 
the mortgaged land. The defendants 
now contend that the foreclosure of the 
mortgage operated in law as a satisfac- 
tion of the judgment debt, before the 
sale of it to the defendants, and that, 
therefore, the consideration for which 
the note was given never existed. But 
there was no pretence that the judg- 
ment was otherwise invalid. Although 
there was no notice given to defendants 

* when they purchased the judgment, that 
this mortgage ever existed as collateral 
security, and, although it does not ap- 
pear that they knew of it, yet there is 
nothing to show that any fraud was prac- 
tised by the plaintiffs. By the assign- 
ment of the judgment, all the securities 
tjiey held for it would in law pass with 
it, unless they had done something to 
divest themselves of any power over 
them. The foreclosure only changed 
the mortgage interest to an absolute in- 
terest in the land mortgaged, and the 
land still remains as security for the 
judgment. All that was covenanted in 
the present case was that the judgment 
remained in full force, and that no dis- 
charge would be given on it, and that 
stipulation has not been violated. This 
is not like the case of premises sold for 
the satisfaction of a debt. The plain- 
tiffs hold the land still under the fore- 
closure only as security for the benefit 

> of the assignees of the judgment. 

Tallmadge, J. — The bond and mort- 
gage were assigned to the plaintiffs, and 
were held by them as collateral securi- 
ty for the judgment against Faulkners. 
The assignment of the judgment, there- 
fore, to the defendants, passed the bond 
and mortgage as a collateral security, if 
the bond and mortgage at the time, had a 
legal existence, upon the ground that the 
assignment of the principal debt, always 
carries with it all collaterals, without 
naming them in the assignment ; and this, 
even though it be unknown to the as- 
signee, at the time, that such collaterals 
exist ; 9 Wend, 80, Langdon vs. Buel. 
But it is insisted that this bond and 



mortgage had no legal existence at the 
time the judgment was assigned. That 
it had then been foreclosed by the plain- 
tiffs, Grant and Barton, for their benefit, 
and by a strict foreclosure, without sale ; 
and nhat by means of such foreclosure 
Grant and Barton became seized of the 
mortgage premises in their own. right, 
and the bond and mortgage beeame and 
was satisfied, and that such satisfaction 
of the collateral security was also a sat* 
isfection of the judgment to which it 
was collateral, being for a sum equal to, 
or greater than the judgment : and that 
the judgment being thus discharged by 
the satisfaction of the collaterals, the 
assignment of it formed no valid consi- 
deration for the note upon which the 
present suit is brought. 
* It becomes necessary, therefore, to 
enquire what was the effect of the strict 
foreclosure of the mortgage. 

Although a strict foreclosure vests the 
absolute title of the mortgage premises 
in the legal owner of the mortgage, yet 
such foreclosure does not extinguish a 
covenant to pay, contained in the mort*. 
gage, or discharge the debt secured by 
the bond to which it is collateral. If a 
suit at law be brought upon the bond or 
covenant after the foreclosure, the de- 
fendant may plead iu bar of the action 
such foreclosure, and that the land 
is of sufficient value to satisfy the 
amount secured by said bond, 3 J. 
Ch. 330, DunkUy vs. Van Buren, andal. 
2 Gallison, 152, Hatch vs. White. On the 
trial of the issue formed upon such a 
plea, the defendant will be entitled to a 
verdict if he prove the value of the land 
to be equal to, or greater than the debt j 
and if it be of less value, then the jury 
will find such value a satisfaction of the 
bond pro tanto. 

Whether a suit upon the bond, after 
a strict foreclosure, opens the foreclo- 
sure, and revives the equity of redemp- 
tion, is not here to be considered* 

Upon this point there seems to be a 
conflict of authorities ; Chancellor Kent 
and Judge Story, in the cases before, 
cited, holding the opinion that the fore- 
closure is not thereby opened. 

Considering then, the foreclosure in 
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«. sneaking kindness for poetry or romance 
ever be told of him. This is a harsh 
rule, and I lay it down for your guidance 
-with some pain; but, like most other 
rules based on extensive experience, it 
will be found to be a sound one. 

What is wanted in a lawyer, is to be 
able to give the whole of his faculties 
at the precise required moment to the 
particular cause in which he is engaged. 
To be able to give this assistance to his 
client, his whole soul should be absorb- 
ed. He should have nothing whatever 
to distract him ; he should live, move, 
and have his being in the matter in hand ; 
he should have no other pursuit, no city 
of refuge ; his retreat should be cut off; 
his ships should be burned ; his whole 
existence should be .merged in the suc- 
cess of the individual cause in which he 
is engaged. This state of isolation must 
Jbe gained to produce the lawyer — the 
attorney, in a great extent, but certain- 
ly the barrister. The want of it is the 
cause of so many failures in the law 
by so many clever men, and the suc- 
cess obtained by so • many common- 
place men. Mix in professional circles, 
and how vividly will this strike you 1 — 
Take one half of the successful lawyers 
of the day, and it must be admitted that, 
out' of Court, they are very stupid fel- 
lows indeed, not up to the mark on the 
average information of the day ; yet, put 
them in their own places, see them con- 
ducting a cause, and you will be sur- 
prised how much they can produce that 
is wanted ; how all their energies are 
awakened; how they are able to bring 
into play every faculty they possess, 
and how superior they are in action to 
much clever ermen, who heave not en- 
tered into the pursuit with the same in- 
tensity and single mindedness. Whnt, 
therefore , is the most necessary thing for 
success in the law t— simply to enter 
into it heart and soul ; and, all others re- 
nouncing, to cleave solely to it. 

"Now one of the most dangerous 
rivals to the class of men who study the 
law, is, unquestionably, literature ; and 
I have no hesitation in saying, Harcourt, 
that such is the factnation that I must 
caution the student from having any 
thing whatever to do with it. He had 



far better not listen at all to the syren, 
however fast he may fancy he has bound* 
himself to Coke upon Littleton. I re- 
commend him to avoid all poetry, all nov- 
els together ; but if he will read, let him 
not, as lie values his hope of success, let 
him not write a line. Let him not 
trusj himself to put pen to paper. But, 
as there are degrees in folly, he may, I 
admit, do worse than even this; he may 
print what be has written, and if once he 
gets this length, all further idea of com- 
manding great success is gone for ever. 
Let him be ever so good a lawyer, it will 
never be believed. His reputation wNl 
gradually ooze away. Very middling law- 
yers have written very middling books. 
Very bad lawyers have written very good 
books ; but no lawyer of any thing like 
first-rate eminence and practice ever pub- 
lished a work of imagination. Whether 
\hey could have done fo or not, I don't 
know ; bnt they never did, (I speak not, 
of course, of law books). On the con- 
trary, if they have in secret cqmmitted 
such an offence, they have carefully con- 
cealed it. When Blacksfone began the 
study of the law, he bade fareweH to the 
niuse, and never afterwards wrote a 
line. When Pope said of Lord Hans- 
field. ' 
4fow sweet an Ovid was in Murray lost/ 

Murray took it as a very high compli- 
ment The muses might weep, but the 
attorneys flocked to King's Bench walk. 
A practising lawyer might very properly 
maintain nn action against any man who 
accused him of writing a novel, and I am 
sure that twelve out of the fifteen Judges 
would so hold." 

Thus he discoursed, and as we have 
both dabbled in literriture, I sent it to you 
for your instruction. To confess the truth, 
it made such an impression on me that I 
went home and burnt five chapters of a 
capital novel thajt I wrote in the vacation, 
and am determined henceforth to stick to 
Tidd. I will write again shortly. 
Your's truly, 

Ambbose Habcouht. 

Pump Court, Temple, Jan. 4th. 1842. 
1 . i 

We regret to find there are many typographical 
errors in ourlast number, which we ehiH notice in oar 
next 
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THE LATE CHIEF JUSTICE MARSHALL. 

Few names are to be met with in the 
judicial annals of any country, entitled 
to greater respect, than that of the late 
venerable Chief Justice of the United 
States ; and there are few lives, which 
like his, present such an harmonious 
assemblage of the best and noblest 
qualities, which adorn public and private 
life. 

John Marshall was a man, whom no 
one could anproach while in the dis- 
charge of his official duties without 
feeling respect, and whom no one ever 
knew intimately without being inspired 
with iove and reverence for his charac- 
ter. 

The extent of his legal attainments is 
sufficiently attested by his decisions, 
while Chief Justice of the Supreme 
Court of the Union, among which there 
are many, which on account of the 
familiar acquantance they display with 
the principles of international, public 
and common law, and the perspicuity 
and elegance of their style, as well as 
the convincing force of the reasoning, 
must be viewed as models of judicial 
eloquence. And yet Mr. M. can hardly 
be regarded as a learned lawyer, in the 
sense in which this word is often em- 
ployed; as his acquaintance with the 
Roman jurisprudence, as well as with 
the laws of foreign countries, was not 
very extensive. He was, what is called 
a common law lawyer, in the best and 
noblest acceptation of the term. He 
was educated for the bar at a period, 
when Digests, abridgments and all the 
numerous facilities, which now smooth 
the path of the law student, were almost 
unknown* and when you often soul* 
in Tain in the Reporters, which usually 
wore the imposing form of folios, even 
for an index of the decisions, and when 
1 
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marginal notes of the points determined 
in a cause was a luxury not to be either 
looked for or expected. At this period, 
when the principles of the common law 
had to be studied in the black-letter 
pages of Coke upon Littleton, a work 
equally remarkable for quaintness of ex- 
pression, profundity -of research, and 
the absence of all method in the arrange- 
ment of its very valuable materials; 
when the rules of pleading had to be 
looked for in Chief Justice Saunders' Re- 
ports, while the doctrinal parte of a 
jurisprudence, based almost exclusively 
on precedents, had to be sought after in 
the Reports of Dyer, Plowden, Coke, 
Popham, Leonard, Yelverton, Brown- / 
low, Hobart, Croke, Bulstrode, Jones, ' 
Rolle, Kelyng, Ventris, Lutwyche, Sir 
Thomas Raymond, Skinner, Shower, 
Vaughan, Vernon, &c, &c. It was then 
no easy task to become an able lawyer, 
and it required no common share of 
industry and perseverance to amass 
sufficient knowledge of the law, to make 
even a decent appearance in the forum. 
At this time, when the viginti annorum 
lucubraiiones were hardly deemed suf- 
ficient to make a respectable lawyer, 
Mr. M* succeeded, in a comparatively 
short time, to master the elements of the 
common law, and to place himself at the 
head of the profession in Virginia, and 
on a level with a Randolph, a Pendle- 
ton and a Wythe, names which will for- 
ever remain illustrious in the legal pro- ' 
fession. 

On the bench the Chief Justice was 
a model of what a Judge ought to be, 
and though we have seen many Judges, 
while in the discharge of their functions, 
both in this and other countries, we 
have never met with one, who ap- 
proached so near the beau ideal of a per- 
fect magistrate! 

In ordinary life the conduct of Mr. 
was affable and polite, and when 
entering the court room, which was 
usually before the appointed hour, 
for he was extremely punctual in the 
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discharge of bis duties, his conversa- 
tion was cheerful, and evinced a re- 
markable freedom of mind, which in 
men of eminent attainments in any par- 
ticular science, is almost an invariable 
criterion of superiority of intellect. 

In his colloquies on such occasions 
with the members of the bar ; which 
*were frequent, no attempt was ever 
made to claim superiority, either on 
account of his age or his great acquire- 
ments ; neither was there any effort to 
acquire popularity ; but his conduct was 
evidently dictated by a benevolent in- 
terest in the ordinary affairs of life, and 
a relish for social intercourse. The 
moment however he took his seat on the 
bench his character assumed a striking 
change. He still continued the same 
kind and benevolent being as before; 
but instead of the gay and cheerful ex- 
pression which distinguished the fea- 
tures while engaged in social conver- 
sation, his brow assumed a thoughtful- 
ness and an air of gravity and reflection, 
which invested his whole appearance 
with a certain indefinable dignity, which 
bore however not the slightest resem- 
blance to sternness. 

During the examination of the evi-. 
dence, as well as on the argument of a 
cause, he was all attention, and listened 
to every thing that was said on both 
sides with a patience which was truly 
extraordinary. 

Few Judges seem to have so maturely 
reflected on the duties of a Judge as 
Mr. Marshall, and few certainly carried 
into the practical administration of the 
laws so profound a respect for the rights 
of the citizen as he did. We doubt 
whether a single example can be ad- 
duced throughout his long judicial 
career, of a party or his counsel having 
complained, or of their having had just 
cause to complain of his not allowing 
them full latitude for the defence of a 
cause. 

Many persons are still alive, who, 
acting either as jurors, or attracted by 
the trial of some important cause, have 
listened for days to the eloquent dis- 
courses of the eminent lawyers, who 
usually attended the Circuit Court, 
without being able to fix their opinions 
as to the decision which ought to be 
£iven in the cause ; but who, after hear- 
ing the charge of the judge or his opin- 



ion on the merits of the controversy, 
felt the utmost astonishment at the ap- 
parent simplicity of the question in dis- 
pute, and wondered how they could 
have been so dull as not to perceive 
what now appeared so obvious. 

One of the most remarkable charac- 
teristics of Mr. Marshall's mind was his 
great facility in analysing the most com- 
plicated questions, and his talent for 
presenting them to his auditors in a 
manner at the same time persnicuous, 
elegant and striking. The celebrated 
and eccentric John Randolph, is said to 
have declared in Congress on some oc- 
casion, that he was sure that Chief Jus- 
tice Marshall had interpreted erroneous- 
ly a certain question of constitutional 
law ; but he defied any gentleman to 
point out in what the error consisted. 
This declaration, if it be true, as we 
have no doubt, proves the extraordinary 
force and cogency of Mr. M's. argu- 
ments, hi which even an open and 
skilful adversary could detect no flaw. 
We will not undertake to say, that 
Judge Marshall was a genius, because 
this expression has been so often mis- 
applied, that it has no longer any cer- 
tain signification; but it must be ad- 
mitted, that his intellectual capacities 
were extraordinary, not only on account 
of their vigour ; but of the powers of 
his mind to master any subject,' no mat- 
ter how remote from his ordinary 
habits of thought, which it became ne- 
cessary to understand in the course of 
the administration of justice. 

It is the happy privilege of master 
minds to subdue all difficulties, and to 
acquire at once, and by a vigorous 
effort of the will a knowledge, which 
men of less perfect organizations are 
often unable to attain by long and 
laborious study. 

Of this fact, Chief Justice Marshall 
was a most striking example; and 
which, we are sorry to add, had in some 
instances a pernicious influence, on 
many young men of promise, who were 
studying and afterwards practised the 
law in Virginia.; Mr. Marshall had ac- 
quired early in life a reputation for 
talents and acquirements ; which had 
uniformly increased in all the employ- 
ments he had successively occupied. 
On the floor of the Legislature, and of 
Congress ; in the cabinet, as well as 
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when representing his country abroad ; 
in short, in every station, he was found 
not only perfectly qualified to fulfil the 
duties imposed on him; but able to 
shed lustre on the post he filled. His 
sociability and fondness for innocent re- 
creations, which rendered him an agree- 
able and welcome companion in every 
circle, induced many persons to believe, 
that he devoted little or no time to 
study ; and hence it became fashionable 
among the young men of Richmond and 
elsewhere to affect a contempt for study; 
and to rely exclusively, on what they 
were pleased to call, their native 
genius* That they completely mis- 
understood Mr. M7s. character cannot 
be questioned. Endowed by nature 
with quick conception and uncommon 
energy, he engaged in every thing he 
undertook with an ardour which seemed 
to absorb his faculties for the moment ; 
but as soon as he had accomplished his 
purpose, the reaction was m proportion 
to die previous tension of his mind ; and 
he was never more cheerful, than when 
he had completed some laborious under- 
taking, and nevermore ready to engage 
anew in serious study, than when he had 
just abandoned some gay and festive con- 
viviality. 

Mr. Jtfarshall notwithstanding his 
great ability was one of the most modest 
and unassuming men that we have ever 
known. There is no donbt that he was 
perfectly conscious of his worth, for he 
had seen too much of the world, and had 
been too often brought in contact with 
men of acknowledged talents, not to be 
aware that he also was a man of merit ; 
nut the standard of perfection, which he 
strove, to attain was so elevated, that be 
never for a moment supposed that he had 
approached it near enough to feel the 
least emotion of pride. But Mr. M., had 
also a purer and a loftier motiv* for his 
conduct; a motive independent of all 
earthly considerations and which gave 
to the whole tenour of his life its harmo- 
ny aod graodaar. He had very early in 
lift examined the evidences of the chris- 
tian religion, and the result was a firm 
conviction of the truth and authenticity of 
its doctrines, which ever after became the 
guide of his faith, and the rule which 
governed his condnct. But instead of 
inspiring him with the austerity, which 
so often characterizes the professors of 



religion, and which usually renders them 
so unatniable in the eyes of men of the 
world, his faith shed a benignant influ- 
ence over every action of his life. He 
looked upon the world as the most glo- 
rious effort of Supreme power and be- 
nificence ; and on his fellow men as the 
most wonderful production of creation, 
and he viewed their foibles, imperfections, 
and errors with an indulgence and a 
charity, which he felt, were infinitely in- 
ferior to what, even the most perfect 
being would stand in need of, when re- 
quired to render an account of bis acts 
before the Supreme Ruler of the Universe. 

It is impossible to conceive, without 
having been an eye-witness ; the respect 
and veneration felt for the Chief Ju&> 
tice in the City of Richmond, whiclp 
was the place of his habitual residence 
for a great number of years.. This 
respect, which was a spontaneous homage, 
paid to his virtues and talents, exhibited 
itself frequently in the most affecting and 
flattering forms, Personally known to 
every man, woman and child, throughout 
the city . and usually mentioned by the 
familiar appelation of "the old Chief" ky* 
appearance in the streets which occured 
every day, was sure to excite attention. 

Having fulfilled throughout his long 
and useful life every duty both public 
and private, Mr. Marshall departed for 
another and a better world, much top 
soon for the numerous and affectionate 
friends, which he left to mourn his de- 
parture. But the measure of his glory * 
was full ; and having nobly discharge? 
every debt which any man coul4 owe 
his friends, his family, and his country, 
and left a name imperishable.. in the 
annals of the land which gave him births* 



IN BANKRUPTCY. 



u. s. 



DISTRICT COURT TOR THE SOUTHERN 
DISTRICT OF NEW YORK. 

The Hon S. R. Bbtts presiding. 

Ex parte The Creditors 0/ Thomas D. 
Lbs, tit the matter of his Petition for a 
Decree in Bankruptcy* 

An applicant for a Decree in Bankruptcy may be 
examined before a Commissioner prior to his being 



* We are indebted to a professional friend for <Ms 
sketch, which we understand is an ahnfoeaftent of «n 
article that appeared in a southern periodical. 
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declared a Bankrupt ; a Petitioner is deemed a Bank- 
rupt, from the time he applies to the Court for a 
Decree. 

This was a motion to have the Peti- 
tioner examined before a Commissioner, 
prior to a Decree being passed. 

It was urged on behalf of the Petitioner 
# that until he was declared a Bankrupt, 
he was not subject to examination. 

Cur ad wilt. 

Betts J. This is on important point, 
but I think that the counsel for the peti- 
tioner is mistaken in his reading of the 
law. He will find by the fourth section, 
that the bankrupt shall be always subject 
to examination orally or by interroga. 
tories before the court or commissioners 
touching all matters relating to the bank- 
rupt, and his acts and doings as the court 
may think proper. It is said, that con- 
gress intended only that he should be 
subject to an examination after being de- 
dared a bankrupt. But in referring to 
another section of the act, it will be found, 
that he takes the name of bankrupt be- 
fore he is pronounced so by the court. 
On filing their petitions they are deemed 
bankrupts, and that is the descriptio per- 
sona. And though he has still to be 
declared so by the court, yet on showing 
cause and giving notice, he is nominally, 
and for the purpose of enforcing this act 
deemed a bankrupt from the time he ap- 
plies to the court. And I have no doubt 
that congress intended to subject him to 
examination from the time he applied to 
bo made a bankrupt. But it also ap- 
pears by another section, that it was in- 
tended to subject him to the orders of 
the court; and that he cannot get his 
discharge until he complies with all the 
orders of the court; and one of the or- 
ders of the court is, that certain matters 
shall be sent to the commissioners ; and 
if the court order the bankrupt to go to 
the commissioners for examination, it is 
as much an order as it wonld be to desire 
him to show his books ; and it is an 
order in strict conformity with the aet. 
But the court is also authorized to proceed 
summarily, as in chancery. And in sum- 
mary proceedings in equity, it is the or- 
dinary practice to send matters before a 
master in chancery for examination. In 
either point of view, he is therefore bound 
to go before the commissioners for exam- 
ination, before he is declared a bankrupt. 
He is bound to go there, because it is one 



of the orders of the court, which be is 
bound to comply with, or because it is a 
proceeding in the nature of equity, and 
in either of these points of view he is 
bouud to go there, and the court has 
power to make him do it. The act man- 
ifestly intended that the creditor should 
have the right to go into the whole mat- 
ter, in order to show, if he can, tbat the 
petitioner has not complied with the law, 
and thus cut him off from a decree. 

There can be no doubt, that when the 
framers of this act first prepared it, they 
contemplated only the voluntary bank- 
ruptcy, but it was afterwards thought 
better to couple with it the involuntary, 
and in order to do so this mode of pro- 
ceeding was provided. It would of 
course be unjust to let a creditor proceed 
against a bankrupt, without giving him 
any remedy, and it is manifest that con- 
gress intended to let the debtor come in 
and show that the creditor had no right 
to stop his business and take away his 
property, and it therefore gave him this 
proceeding to counteract it. But in 
doing so they have attached to the volun- 
tary proceeding the same privilege as to 
the involuntary proceeding, and have 
given to the creditor the same power as to 
the debtor, and in both cases it is compe- 
tent for the parties to show, by matter 
of fact or law, why the proceedings should 
not go on. 

It is sometimes the interest of the cred- 
itor to prevent the bankrupt getting a de- 
cree, as his not doing so might better 
ensure individual debt, and therefore it 
was his interest to prevent him. Ordin- 
arily it is for the interest of all parties 
that the proceeding should go on and 
the property go to the assignee. But the 
creditors have liberty in this incipient 
stage of the proceeding to show that the 
bankrupt is not entitled to a decree. 

U. S. DISTRICT COtTRT FOR THE NORTHERN 
DISTRICT OF NEW YORK. 

The Hon. Alfred Coneling presiding. 
Ex parte the petitioning creditor of Wil- 
liam Eeles. 

Where the debtor's business consisted in the pur- 
chasing and selling of grain, and the conratng the 
same into alcohol, and the sale of aloohol ; also in 
the purchasing of domestic animals, and of the sale 
of them, or of their flesh after being fatted. Held to 
be a sufficient trading or retailing of merchandise 
to support an involuntary application for a decree 
in bankruptcy. 

This was an application by a creditor 
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for a decree in Bankruptcy, and the ques- 
tion for the consideration of the Court 
was, whether there was such a trading 
or retailing of merchandize as would 
support an involuntary decree against 
the debtor. It appeared that the debtor 
carried on the trade of a distiller, that 
he purchased grain and converted it 
into alcohol, which he sold ; it also ap- 
peared that he purchased domestic ani- 
mals and fatted them, and afterwards 
sold them or their flesh. 

Myers, for petitioning creditor. 
Bennett and Goodwin, fot the res- 
pondent. 

Conxling J. — The question upon 
which this case turns is of great impor- 
tance; because its decision must ne- 
cessarily embrace many other descrip- 
tions of persons besides distillers. I 
cannot say that I have at any time enter- 
tained any serious doubt upon it, but I 
have nevertheless listened patiently to 
the argument of the respondent's coun- 
sel, and have endeavored to allow to it 
its just weight. The terms of the act 
applicable to this question are these: 
"all persons being merchants, or using 
the trade of merchandize, all retailers 
of merchandize,' 9 etc. The counsel for 
the respondent insists that these words 
are to be construed according to their 
ordinary popular signification in this 
country ; and that as distillers are never, 
in common parlance, denominated mer- 
chants, they are not within the act. But 
I am of opinion that such a construction 
of the act would not be in accordance 
either with its obvious spirit, or a just 
interpretation of its language. Those 
provisions of the act upon which this 
question depends, look chiefly to the 
security of the creditor against the 
fraudulent acts of the debtor, whether 
directed against all his creditors, ot de- 
signed to favor one or more of them at 
the expense of the rest, To this end 
they confer upon the creditors of a 
debtor who by certain specified acts 
-evinces a fraudulent purpose, the power 
of compelling him to give up. all his 
.effects for just distribution to their use. 

This remedy is given by the act against 
" all persons being merchants, or using 
the trade of merchandize, all retailers of 
merchandize, and all bankers, factors, 
brokers, underwriters, or marine in* 
usurers, owing debts to the amount of not 



less than two thousand dollars." Now 
if we look for the common feature 
which distinguishes the occupation of 
each of these several descriptions of 
persons from those other classes, who 
under no reasonable construction of the 
act can be subjected to it, such as pro- 
fessional men, farmers, artificers, and 
laborers, we shall find it to be this j that 
their business is carried on to a greater 
or less extent by credit gained on an un- 
certain capital stock. And the enumera- 
tion is so comprehensive, as to warrant 
the conclusion, that this was the con- 
trolling circumstance with the legisla- 
ture in making the selection. " But H 
the narrow construction of the words 
of the act on which this question de- 
pends, which is insisted on by the res- 
pondent's counsel, is to prevail, it will 
follow that several numerous classes of 
persons besides distillers, whose occu- 
pations are equally characterized by the 
same distinctive feature, such as all 
those usually denominated manufactur- 
ers, brewers, cattle and horse dealers, 
millers, tanners, bakers, butchers, etc. 
are excluded. This would be an inconsis- 
tency for which it would not be easy to 
account, and furnishes a reason for 
giving to the words in question a more 
comprehensive construction, if they will 
reasonably admit of it. 

It was argued by one of the counsel 
for the respondent, that the compulsory 
provisions of the act were in their nature 
penal, and ought therefore to be con- 
strued strictly in favor of the debtor. I 
think this is a mistake. The act' is re- # 
medial, and is to be so construed as to* 
suppress the mischief and advance the 
remedy. Such was the view of Lord 
Mansfield in the case of WorstUy v. 
Dtmattos, ( 1 Burr. 474,) where he says 
the bankrupt laws " are to be construed 
favorably for creditors, and to suppress 
fraud." But the true answer to the 
argument on the part of the respondent 
is, that the phrases of the act in ques- 
tion were unquestionably intended by 
Congress to be used in the same com- 
prehensive sense which in the English 
courts has long been ascribed to the cor- 
respondent phrases in the English bank- 
rupt acts. The frequent occurrence of 
the word trader in the English books of 
reports and elementary works treating 
of bankruptcy, has naturally led to the 
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impression that this is the term used in 
the early English acts to designate one 
of the denominations of persons who 
may be made bankrupts. But this is an 
error. The first English bankrupt act 
was 34 Hen. VIII. c. 4, which embraced 
" persons craftily obtaining into their 
hands great substance of other men's 
goods. The succeeding statutes of 
13 Eliz. c. 7 j of 1 Jac. 1. c. 15 ; and of 
31 Jac. 1. c. 19, contain words substan- 
tially the same as those of the American 
act. now in question ; and the last em- 
braces also persons that use the trade 
or profession of a scrivener, receiving 
other men's moneys or estates into their 
trust or custody. 

The language of these acts is nearly 
identical. That of the last, on which 
nearly all the decisions affecting the 
present question have been founded, is 
as follows: " every person that uses the 
trade of merchandize, by way of bar- 
gaining, exchange, bartering, chevisance 
or otherwise, in gross or by retail, or 
seeking his or her living by buying or 
selling — shall be liable to be a bank- 
rupt." 

By 5 Geo. II. c. 30, bankers, brokers, 
and factors were also rendered subject 
to be made bankrupts. And lastly, by 
6 Geo. IV. c. 16, § 2, it is enacted " that 
all bankers, brokers, and persons using 
the trade or profession of a scrivener, 
receiving other men's moneys or estates 
into their trust, or custody, and persons 
insuring ships, or their freight, or other 
matters, against perils of the seas, ware- 
housemen, warfingers, packers, build- 
ers, carpenters, shipwrights, victuallers, 
keekers of inns, taverns, hotels or cof- 
fee-houses, dyers, printers, bleachers, 
fullers, calenders, cattle or sheep sales- 
men, and all persons using the trade of 
merchandize by way of bargaining, ex- 
change, bartering, commission, consign- 
ment or otherwise, in gross or by retail, 
and all persons who, either for them- 
selves, or as agents or factors for others, 
seek their living by buying and selling, 
or by buying and letting for hire, or by 
the workmanship of goods or commodi- 
ties, shall be deemed traders liable to 
become bankrupt; provided that no 
farmer, glazier, common laborer or 
workman for hire, receiver general of 
the taxes, or member of, or subscriber 
to any incorporated commercial ot 



trading companies established by char- 
ter or act of parliament, shall be deemed 
as such trader liable by virtue of this 
act to become bankrupt." 

I cite this la,st act chiefly for the pur- 
pose of indicating in the most summary 
manner the denominations of persons 
who have been adjudged by the English 
courts to be liable to be made bankrupts 
under the former act ; for with very few 
exceptions, and, if I am not mistaken, 
with the single exception of keepers 
of houses of entertainment, all the 
classes enumerated in this last act as 
being liable to become bankrupt, had 
already, directly or by necessary impli- 
cation, been adjudged to be so liable 
under the prior acts. And even inn- 
keepers, who sold liquor to be drunk 
out of their houses, had been held to be 
within the scope of these acts. Put- 
nam v. Vaughan, (I T. R. 572.) This 
act may therefore oe regarded as essen- 
tially declaratory of the previous law 
as settled by a long series of decisions 
founded on the antecedent statutes. It 
is true, that in addition to the terms 
used in the American act, these acts 
contained the phrase " or seeking his or 
her living by buying or selling." Satis- 
factorily to determine what precise, ex- 
tent, if any, the decisions of the courts 
were influenced by these words, would 
require a more extended and minute 
examination of adjudged cases than I 
have at .present the time and means to 
make. But from the attention I have 
been able to bestow to the subject, I am 
led to conclude that their influence, has 
been slight. The term trader was early 
adopted by the courts, and has ever 
since been used, as descriptive of the 
sorts of persons intended by the legisla- 
ture to be embraced by all the phrases 
used in the early acts taken collectively ; 
and this term seems rather to have been 
suggested by the phrase "using the 
trade of merchandise," (contained also 
in the American act,) than by the phrase 
" seeking his or her living by buying 
and selling," omitted in the American 
act. Whether by this omission it was 
the intention of Congress to restrict the 
scope of our act to limits less extended 
than those which had been assigned to 
the early English acts ; and it so to 
what extent 5 are questions which sooner 
or later it will probably be necessary for 



THE NEW-YOfeK LEGAL OBSERVER. 



'97 



In the matter of the Petiton of John Gilo. 



the courts to decide, but which I do not 
consider to be necessarily involved in I 
the present case; because any con- 
struction of the act which would exclude 
this respondent, would render it so de- 
fective, so inconsistent with itself, and 
so unjust to creditors, as in my judg- 
ment t$ be wholly inadmissible. A rule 
to permit petitioning creditors to ex- 
amine witnesses for the purpose of sub- 
stantiating such of the charges con- 
tained in their petition 4 as are denied or 
controverted by the respondent's answer, 
must therefore be granted. 

U. 8. DISTRICT COTOT, VERMONT. 



In the natter of the petition of John Gils, 

a Bankrupt 
Wkne ■> party his been declared a Bankrupt on hie 

own petition, the proceeding* cannot be withdrawn 

without the consent of his creditors and all persons 

interested in his estate. 
Whether the consent of his assignee is necessary 

QUSRB. 

The circumstances of this case are 
detailed in his honor's opinion. 

Pesktiss J. At the last May term of 
the court, applications were made for 
leave to withdraw petitions which had 
been filed for the benefit of the bankrupt 
act, and upon which orders of notice 
had been issued and published for a 
hearing at that time. The applications 
were granted, and the petitions ordered 
to be dismissed. Other applications of 
a like nature, since presented, have been 
disposed of in the same way. In neither 
of the cases was there any appearance 
on the part of any of the creditors ; and 
as to the power or right of the court 
under such circumstances, to dismiss a 
petition, for good reasons, on motion of 
the petitioner, before a decree of bank- 
ruptcy, I entertained no doubt whatever. 
But the application in the present case, 
being after a decree of bankruptcy has 
passed and intervened, presents an en* 
tirelynewand different question. By 
the decree, all the property and rights 
of property of the bankrupt have passed 
from him and become vested in the 
assignee, for the benefit of his creditors. 
The effect of setting aside the decree 
would be to divest the assignee of the 
property and restore it to the bankrupt ; 
and I do not see how this can be done 
without the concurrence of all whose 
interests may be affected by it. If the 
consent of the assignee and the creditors 



is obtained, there would seem to be, on 
principle, no good objection to the pro- 
ceeding ; for no one else can have any 
possible interest in the matter. I believe 
there is no instance in the English prac- 
tice, where a commission of bankruptcy 
has been superseded, on replication of 
the bankrupt, in any case at alj analogous 
to the present, without the actual con- 
sent of the creditors ; and it appears to 
me that their consent, at any rate, can- 
not be dispensed with. Perhaps the 
actual consent of the assignee may not 
be indispensable. If he has not taken 
possession of the property, or done any 
act under the decree, he can be put to 
no possible harm, nor have any real in- 
terest adverse to the application. If, 
however, he should refuse his consent, 
having no good reason to withhold it, 
the court, with the concurrence of the 
creditors, might order the decree va- 
cated, and all further proceedings stayed 
in the case, on notice to him to show 
cause against the motion. 



BANKRUPTCY PRACTICE. . 

PROOF OP DEBT.— -COLLATEKAL BILLS OF 
EXCHANGE. 

The following judgment, in bankrupt- 
cy, was recently given by Mr. Commis- 
sioner Evans in the English Court of 
Bankruptcy. The importance of the'de- 
cision, and the effects of his views, if 
generally adopted, upon a great number 
of transactions in which the lenders re- 
lied that they had much better security 
for their money than it appears they have, 
were strongly pressed upon, and admitted 
by the learned commissioner. 

In this case, the creditor A. B. lent the 
bankrupt 1000?., and he received from the 
bankrupt, seven bill* of exchange amoun- 
ting to 1,0951. Is. 6rf. The bills of ex- 
change were drawn and endorsed by the 
bankrupt* The solicitor for the assignees 
opposed the reception of the proof, on 
the ground that the bills of exchange 
were a security, and must he sold before 
the creditor could prove. On behalf of 
the creditor, it was contended, that it was 
usual for creditors under similar circum. 
stances to prove the origional debt, and to 
exhibit the bills as securities. Secondly, 
that the bankrupt having endorsed the 
bills, that circumstance entitles the cred- 
itor to prove without selling the bilb. 
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With regard to the first position, I can 
only say that no proof has been objected 
to before me on this ground since I have 
sat in this place. 

There can be no doubt, but that if a debt- 
or, by way of collateral security, deliver 
a bill of exchange, or promissory note, to 
his creditor,' without his name upon the 
paper, it must be disposed of as a pledge, 
and the produce applied to reduce the 
debt, the residue only of the demand 
being proveable under the commission. 
Ex parte Troughton ; Ex parte Smith ; 
Ex parte Whittle ; Ex parte Roberts ; 
1 Cook's Bankrupt Laws, 124. The 
Bank of England v. Newman, Lord 
Ray. 442 ; 12 Mod. 24i ; Comyn, 57 ; 
Ex parte Smith, 2 Cor. 210; Ex parte 
Martell, 1 Rose, 329 ; Ex parte Britten, 
3 Dea. & Cbitty, 41. 

I shall now consider what effect ought 
to be given to the endorsement by the 
bankrupt. It has been decided in Ex 
parte Twogood, 19 Yes. 229, that the 
mere fact that the bills have been en- 
dorsed by the bankrupt does not decide 
the question, and that if the transaction 
be one of discount, the proof ought to be 
made on the bills of exchange. In Ex 
parte Burn, 2 Rose, 55, a case precisely 
similar to the present, the Lord Chan- 
cellor (Lord Eldon) decided that the 
creditor having stated that he held these 
bitts as a security was precluded from 
saying that they were not to be treated 
as a security because they were en- 
dorsed. However, in the case of Ex 
parte Twogood, the same learned Lord 
did not consider the form of this deposi- 
tion conclusive against the creditor. 

The principle that ought to govern all 
decisions upon this point is, that a cred- 
itor having the security of a third party 
shall avail himself of that security to the 
utmost, but that as to that part of his debt 
not. covered by such security, he shall be 
in no better position than the other cred- 
itors of the bankrupt: but if a creditor 
for 1000/. have bills to the amount of 
1000/., and he can prove for his whole 
debt on the bankrupt's estate, and after- 
wards receive 10*. in the pound on the 
bills from the parties indebted to the 
bankrupts, and be still entitled to hold his 
proof for the 1000/., the result will be, 
that if the estate pay 10$. in the pound, 
he will get the whole of his debt, but a 
creditor without security for 500/. will 



receive 250/.. only, which oppears to be 
most unjust as they are both of tbem 
creditors for 500/., unsecured ; and I can 
not see any difference whether the part 
payment arises from a quantity of goods 
belonging to' the bankrupt, or a debt due 
from one of his debtors to him. It ap- 
pears to me that the endorsement^ bills 
is merely evidence to prove that the 
transaction was one of discount ; and if 
the amount of the bills were equal to the 
amount lent, I should think the indose- 
raent, unexplained, to be conclusive evi- 
dence thai the bills were discounted, and 
that the proof ought to be on the bills. In 
this case, not only has the creditor sworn 
that the transaction was not one of dis- 
count, but the amount of the bills exceeds 
the money lent and interest thereon. I 
am, therefore, of opinion, that the bills 
were deposited as a pledge, and that they 
must be sold before the proof can be 
made. Ex parte Bloxham,6 Ves. 449, 
and that class of ca*es only applies to 
proofs against third parties. 



DUELLING. 

A learned English writer, thus expresses 
himself with reference to the taw frr punish* 
ing duelling. " The bare statement ol these 
stern Isws is enough to show thst they are 
utterly at varianee with the opinions and 
feelings of the present age, — and ev>*n should 
a jury be found to convict and a judge feel 
himself compelled to pronounce on the lair 
duellist the severest sentence which the law 
allows, there is not a minister o1 the crown 
who would dare to execnte such a sentence. 
Then why hold out threats of punishment 
which it is well known will never be 
inflicted ? It certainly does not tend to exalt 
the character of the laws to have those in 
the statute hook which cannot be enforced, 
neither does it inerease the publie abhorence 
of felons, to have included among their 
number many of the brightest names in our 
history. When a Duke of York, — when a 
Wellington,— when Pitt, Fox, Sheridan, 
Warren Hastings, Castleresgh, Tierney, 
Curran, Canning, and a hundred others, 
who either have been or are the leading men 
of the State, — have committed with notorious 
impunity this offence we could wish that ft 
was no longer considered felony, and treated 
as such, when the Mirfins and Elliots were 
concerned. 

But even if this improper distinction 
between the wealthy and the humble were 
henceforth removed, and a firm government 
were determined at all costs and on aR 
occasions to enforce (he present penal laws 
respecting duelling, we doubt much if that 
crime would in consequence be diminished* 
The man, who must not confess that lie fears 
the levelled pistol of bis opponent at the 
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distance of ten paces, cotitd scirceiy with 
decency avoid a chal en^e, on I he ground 
that, should death ensue, his life would br 
forfeited M the justice of his country ; Rihce 
it is by showing his disregard for Hie, «n 
eomnsrisoa with honour, that he hopes to 
preserve or regain the esteem of hi* fcllows; 
but the matter would be very different, if 
instead ol bein? a felony, punishable wit It 
death or transportation, fair duelling were 
sow in All ca«ea to heroine a misdemeanour 
puoHftsbJe **y a lew months' imprisonment 
with hard labor, The young men of ultra 
fashion, who qusrrrl ovei champagne and 
hazard, though they rmsrht form a correct* 
estimate -of the value ot their lives, would not 
choose to anil their boots sad ??oves with 
the dust of the treadmill. The Sir Lucius 
O'Trijrgers would be deemed vulvar fellows, 
and the practice would soon become ex- 
ploded. 



IN CHANCERY. 



Before the Honorable Mubray Hoff- 
man, Awstawt V. C-— 26 July 1843. 

Charles M. Lynjde v. Jeremiah Staats 
audotiurs* 

• i • 

W]m» a purGftase is nade by the agent ef the pur- 
chaser, and toe conveyance is executed to him but 
t/iecOTisideratroa is paid by the principal and posses- 
sion taken by her; hekl thnt parol evidence is ad- 
justable of the relation of the parties, and that the 
doctrine of part performance upon a parol agreement 
applies. 

4 leejtofMhfecbejge for traweUia^expeneea to examine 
property prior to affecting u loan thereon, does not 
render the loan usurious. 

A bepd dated and oenying interest prior to the nctkal 



payment of money doe* not render it usurious, un< 
less the commencement of interest from the dale 
thereof is 'insisted upon by the lender, and know- 
iaejy proved upon tfie borrower. 

The bill in this case was filed to fore- 
close certain mortgages; the points 
rstteed by the evidence for the decision 
of- the Court will be found in his Honor's 
judgment. 

Owen, for the complainant. 

JVsrfoa, for the defendant. 

The Assistant Vice Chancellor: — 
That beanon of tikis cauee which relates 
to the seventh parcel, and in which Mrs. 
Staats and her children are interested 
admits of no doubt* It is fully proven 
that the complainant prior to taking his 
mortgage was apprized that the property 
did as* belong to Jeremiah Staats, but 
belonged to, Mrs. Staats. It was not 
originally included in the property pro- 
posed to be mortgaged to him. He in* 
ejatod upon having Hi Reloctaaoe was 
2 



manifested, but at last Jeremiah Staats 
yielded. Under these circumstances the 
complainant stands precisely in the 1 
same situation as Jeremiah, and can 
claim nothing in the property which-' 
Jeremiah could not claim. 

The case as to him foils within that 
class tf, authorities relating to an agent 
employed to purchase property, taking 
the title in his own name. I have lately 
gone-over these decisions, and hold that 
Bartlett vs. Pickersgitt, (1 Eden, 515$ 

1 Cox. Ca. 154 ; Easts Rep. 577, N.) 
was unshaken law. The cases then 
examined were Robertson vs. R*6trt$*n % 
7 Watts Rep. 35 ; Reeding vs. Rubles, 
Rep., 8 Serg. and Rawle, 484. Hisler , *» 
Kislex, 2 Watts 323 ; Siddle t>*. Waters, 
5 Watts, 391 j Tooker vs. Bodley, 4, 
Kibb, 102 ; Tooke es Haughtin, 3 A. R.* 
Marshall, 57; Smith vs. Bumham, $ 
Svmney Rep. 435 ; Sherrett vs. Cr/)sby y 
14 John. Rep. 301 ; Betts, vs. Bis ford, 9 
John. C, R. 4 8; Bulkhy vs. Mitford, 

2 €lark and Finelly, 102; Lets vs. MuU 
tell, Tamlyn's Rep. £82, affirmed 2 Milne* 
and Keen 282. 

Put th* result of all the cases is very 
clear that if the money of the principal 
is pad, and possession token by him, 
pa,rql proof of the actual relation of tsw 
parti ee is let in. Indeed the whole prin- 
ciple of the doctrine of part performance' 
upon a parol agreement then applies. 

Now tbe relation here was that of 
principal nod agent ; and the agent has 
not paid a cent of the- purchase money* 
His bond is outstanding, a part of wlrch 
Mrs. Staats has paid. He is entitled to' 
be relieved against this; that is, she must, 
pay or the property must pay thi» debt, 
being in fict part of the original pur- 
chase money. She and he should be 
put in the same situation ns if the deed 
had in fact been taken to herself. These 
views ovoid t^e application of the doc- 
trine of resu'ti ng trusts, — as to whether 
pavment after the delivery of the deed 
wiM create or extend gueh a trust. 

II. The next branch of the cause re* 
lutes to "the alie'dged usury, which is in- 
sisted upon by the Bank of Buffalo, 
who are entitled to one of the parcels by 
virtue of a purchase under a subsequent 
mortgage. And first as to the $30 charged 
for expenses in going from Homer to fruit 
falo. 

The whole ease on this point is tins r 
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-n-a man is applied to, to lead money. He 
resides in another place. He says I will 
ootne and examine your property, a«d 
will loan the amount if the security suit* 
ntf* But you must pay my expenses in 
going to the place and staying there upon 
your business and these will be, sny 
$30. TJiq estimate of one party makes 
the expenses about $26, und of the other 
$33. 

And this is called usury, so as to plun. 
der a man of $7,000. It is a doctrine 
revolting to common sense and common 
honesty. 

In the case of Kent vs. Phelps, (2 
Con. Rep. 483,) the attorney. of a credi- 
tor went from New Haven to Suffield, to 
collect the debt, and took a note with an 
indorser, making the debtor however, 
to include bis. expenses of the journey 
and interest. It was held not usurious. 

In .Ex parte Gwin, (2 Deacon and 
Ghitty, 21,) a chargo of so much per 
dentin addition to legal interest, being 
preferable to trouble and expenses bona 
$de incurred by the lender, was held not 
to 1>a usurious. 

The case before the Chnncellor re- 
lied upon by the defendants is distin- 
guishable. There was a prior debt — 
the party went to Glens Falls to obtain 
payment. He imposed as a condtion 
of the extension of the credit the payment 
of the expenses of his journey. The re- 
lation of debtor and creditor already ex- 
isted, and the former was in the power of 
the latter. 

* So the case of Toolt vs. Stephen, (4 
Leigh's Rep. 531.) was decided upon the 
same principle. 

See also the cases cited (Chitty on 
Bills, p. 103,) upon the subject of includ- 
ing a charge for trouble attending a loan. 
. But the question as to the extra 
interest for ten days bewteen the first of 
April, the date of the Bond and the 10th. 
when it was. actually executed and the 
money paid, is one of much difficulty. 
The letter of the borrowers Stunts and 
Dana, which opened the negotiation, is 
dated the 25th. of March, and was nu- 
swered by the complainant on the 30th. 
In that he states that he shall wish the 
interest paid on the 1st. of April and 1st. 
of October, and that if they agreed to 
his terms, he should calculate to bring. 
with4um>aB much as he eould,-if not the 



whole. In so doing he should make a de- 
posit at Syracuse. 

The borrowers having acceded to his 
terms, as to the payment of expenses, ho 
went to Buffalo, where it seem* he ar- 
rived on the evening of the 18th. of 
April. 

Then the negociation took place and the 
transaction was completed on the 10th* 9 
thecomp'nina-t stated that the bond was 
to be dated the Is-*, of Apr.!. He was in- 
formed by Dana, that by this he would 
receive ten days extra interest — Dana 
says that the negociation by the corres- 
pondence was that Lynde was to loan 
them $10,000, on the 1st. of April 1835, 
aiid payable ten years from said 1st. of 
April — Lynde replied that it should ha 
dated as though it had been made that 
day the ICth, so that his interest would be 
payable 1st. April and 1st. of October. 
Again (Fol. 21) Dana says, fie spoke 
of the time of dating the fapert, and 
Lynde, said of course they are to be da- 
ted the I st. of April. Then he mentioned 
there would be ten days difference of 
time, this would be increasing interest. 
Lynde said — Yon know the interest 
\va3 to be payable the 1st, of April, and 
1st. of OctobiT, and it is necessary to 
date the papers the 1st. of April, or ft is 
right they should be dated the 1st. of 
April. He gave no rensou than that 
sueh was the understanding. 

It is proven that, Lynda's ehief object 
was to have his interest payable in a 
round sum on specific days. But he is 
told that the effect will be to give him 
ten days excess of interest, and yet ha 
does hot suggest to correct this by ma- 
king the first payment a broken sun, and 
indorsing the true time for the com- 
mencement of the interest on the bond. 
Aware of the consequence, lie • still pre* 
sists in the demand. There then was 
the intention to take, and the submission 
to give interest for tile ten days. 

But if this intention has not been cur- 
ried out in the instrument, it cannot vi- 
tiate it. The Counsel of the Complain- 
ant insists that the condition of the bond 
admits a construction, that the interest 
was pay able from the true date* that of the 
payment and delivery, not the nominal 
date. Iris to pay the debt with interest, 
not with interest from date, and he urges 
that the court must adopt a construction 
which frill support an instrument, if web - 
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a eoiuatruatioa cao be found- I am afraid 
bis argument if nut tenable. Tlie in- 
strument shoujd itself furnish the legal a* 
well as illegal construction : an ad in i ted 
reading uf thin is, that interest Jhall oom- 
meuce from its date. From what other 
time, looking at the Bond done, could it 
be conceived that interest would com- 
mence. Beyond u doubt, if this Bond was 
produced in evidence upon an inquest, or 
before a master, interest would be com- 
puted from the date. A matter of t ict 
lo be proven by testimony de kors the 
Bo>d must be established. 

The coses which I have found or have 
been cited are th'se. (4 Pickering, 173) 
only dqcided that it- did not follow 
because a no'e was dated on one day 
with in crest as from a preceding day, 
•that it was usurious. 

Leary v$ Hampton (I McCords Rep. 
145) a boud given for the purchase 
HMHi»y of an estate, sometime after ihe 
purchase was mode, but bearing interest 
from the purchase was held free from 
usury. In Marvin vs Fetter (3 Wen- 
dell, £13) the Court say— Ihe first 
objection to the antes is that they were 
usurious on their face. It is true t hut the 
aotes provide for payment of the interest 
from a time anterior to the date, and if 
the aotes were to be considered as evi- ! 
denoe of money lent at their date, there 
would perhaps be more then seven per 
♦act resorted, but it is well known that 
notes are given for property sold, and 
upon other business transactions, as 
well as for, money lent. 

1 1 Ex parte Bungly, (1 Rosea Bank- 
ruptcy cases 168,) a loan had been made 
' to a bankrupt of £630 at 5 per cent, and 
a warrant, of attorney, executed to that 
asBOuoft The amount wus provid d and 
.ready to be ndvnnoed on the 25th. of 
March, and wee advanced in several sums 
at sack times as the bankrupt required 
from the 26th. of March, to the L>u of 
Juaevby which time the whole was paid. 
The warrant of attorney was to secure 
payment of J660O, with interest from the 
.tfeh. of March. The Lord Chancellor 
eetd; if this JS600 was not paid at that 
lime in. one pay meat, hut in parcels at dif- 
ferent times, it is impossible to say the 
transaetioB is not usurious* If it was in 
liaet the agreement that the money, being 
created as. if it were paid to the. bankrupt, 
and left by him to be drawn out as -he 



wanted it, I do not think that the money 
not being ready nt a subsequent time 
though a breach of contract, would effect 
it with usury, butt lien it must be made out 
to the satisfaction of a jury, that such ar- 
rangement was without device or eva- 
sion. The petitioner declined an issue. 
* The case of the executor of Williams 
vs WiRiams, (3 Green's Rep. 255) bears 
upon the present. A note was taken for a 
previous debt and actually given after a 
day on which the rate of interest was 
changed from seven to six per cent. . It 
was ante-dated, so as to carry seven per 
cent. It was held usurious. ' 

I do not see how to avoid the force 
of these cases, or to distinguish the 
present from them — but I mean expres- 
ly to disavow the doctrine that the 
mere fact of a bond being dated and 
carrying interest from a day prior to 
the actual payment of the money makes 
it usurious. Such a doctrine would be 
ruinous in this city, and probably else- 
where. If the difference nas arisen as 
it continually does in practice, from 
some accidental circumstances, a diffi- 
culty in perfecting title, or for simitar 
reasons, it will not prejudice. All I 
mean to decide is, that where the com- 
mencement of interest from a day prior 
to payment is insisted upon by the 
lender ; knowingly pressed upon the 
borrower ; especially where the conse- 
quence of his getting extra interest is 
pointed out to him, the instrument be- 
comes usurious. 

It is contended however that the 
Bank of Buffalo cannot take the objec- 
tion. I cannot but consider that the 
case of Post vs. Jtart y (8 Paige 640>) 
disposes of this argument. The Chan- 
cellor there holds that every one claiming 
title under the borrower has a right to 
make the objection of usury, except 
only a purchaser of the equity of re- 
demption taking it expressly subject to 
the payment of an usurious mortgage. 
Such was not the case here, nor can tie 
recitals in the release aid the eoju- 
plainant. 

The case of Dix vs. VanWyckv(2 
Hill's Reports, N. Y.. 524,) sustaining- 
the same doctrine. See also Trumbs 
vs. Blizzard, 6 Gill and Johnson, 22. 

As to the defendant, then, it is just a* 
dismiss, the bill against him with coats 
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The decree can be framed upon the 
principles here established. 



IMPORTANT DECISION. 



DMTWCT COURT FOB THE MASSACHUSETTS 
DISTRICT. 

Before the Hon. Judge Davis. 

The United States, v. David Levitt 
and G. S. Bowlam. 

The District Attorney, A. Dunlap, 
for the government. 
Daniel Webster, for the defendants 

Mr. Dunlap stated that this was an 
action on a Custom House bond given 
by Messrs. L. $ Co. for the payment of 
certain duties claimed by the govern- 
ment upon a large quantity of leaden 
busts imported per ship "Julian" — 
which duties defendants now refused to 
pay. Messrs. Levitt & Co., Mr. D. 
said, were lead manufactures at Brook- 
lyn, New York, and had imported these 
.articles under the name pf metal busts 
affirming them as such to be free from 
duty under the act passed by Congress 
in 1832. which provides that " all bu sts 
of marble, metal, or plaster, shall be im- 
ported into the D. S. free of duty." 
The Custom House authorities however 
contended, that the busts in this case 
were but pigs of lead thrown into their 

!>resent form for the purpose of avoid- 
ng the duty. This Mr. Dunlap said 
was clearly the case, and the defend* 
ants had violated the law — at least its 
spirit — by which alone the court ought 
to be governed. Congress he said, had 
evidently never intended that 16ad should 
be thus imported they had lately dis- 
covered the " leak " in the former act, 
and had, at the last session passed ano- 
ther act prohibiting the admission of 
busts unless they could be proved to be 
double the value of the metal of which 
*hey were composed. This Mr D. 
designated as " declaratory law " and 
%e undeistood him as saying that it 
ought to have its effect on the present 
•cession. 
* • Mr. THrfater, eontnt~4he law impos- 



ed a dnty of three cents per pound upon 
" lead in pigs, bars and sheets," — now 
the simple question was* whether the 
articles before the court (the busts) 
w re, or were not, pigs, bars or sheets 
of lead.— Certainly they were not. He 
had no desire to see the laws evaded. 
—He had performed 'his share of duty 
elsewhere in supplying the defect which 
existed in relation to the importation of 
lead. There was however a fatal omis- 
sion in the act of '32, under which these 
busts had been imported— a " leak " as 
the counsel for the ■ government had 
termed it, and such being the case, the 
defendant in the present case cduld not 
be called upon to pay the duty* As to 
the law passed by congress during the 
last session, that had n6thirig to do with 
the presenj case. No law could oper- 
ate retrospectively. All new laws look- 
ed to the future, not to the past :and 
the very fact of congress-having amend- 
ed the law of '32 proved the existence 
of the defect and omission whieb had 
led to the importation of the articles 
in question. He . (Mr. W.) repeated 
that he had no wish to sanction evasion 
of the law; but he thought it bolter, : 
that the leak in the act of '3& had- 
stopped — now that no further evil eoald 
accrue — that the revenue should sinter 
in this single instance, rather than that 
a forced construction should W put up- 
on the law in order to procme-a ■ 
viotion. • >- 

• Mr. Dunlap replied. 

Davis J. addressed the jury in a 
able and impartial charge, in the hearse 
of which he alluded to a former decision 
in relation to sugar. The duty etvloef 
sugar, he said had been fixed at a. very 
high rate, but was eluded in many eases 
by the introduction o£ an article in a 
pounded state. The government olaJaeed 
the duty, but the court notwithstanding 
the pounded sugar was .superior to the 
best American loaf sugar that oonaeae 
obtained, decided that it was not loaf* 
sugar, and therefore not subject to duty. 
The jury after some deliberation, 
gave it as their opinion that the* articles 
in question were leaden busts and 
sequently free from duty. 

The. total amount of lead m _ 
Messrs. Levitt k Co. r in the shape of 
busts during the summer, was stated to 
be 664,000 Ibe, 
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(These eases will not be found in the regular English 
Reports.) 



Cotot* of Queen's Bencji — Trinity 
Tm« 1842. 

Bookman oni others e. Brown. 

The character of Broker id well known to the Law 
and doss not embrace the duty of keeping goods till 
paid for ; theiefore, where in an action for delivering 
goods lb a purchaser without receiving payment for 
them, the* declaration, after setting oat the terms of 
the employment of the defendant by . the plaintiff, 
alledged, that it was the duty of the defendant, aw 
Broker, not to deliver the goods without the price 
thereof bein& paid jo him:— The court .arrested 
the judgment. 

Whether the form of action should have been in, 
assampsit or in ease ? Qtricst. 

Case. The declaration stated, that, 
before and at the time, &c. plantiffs car- 
ried on the business of linseed crushers 
at Branb ridges in Kent, and defendant 
was an oil broker in London ; that plain-' 
tiffs retained and employed defendant, 
as such broke*, to sejl for them certain 
quantities, to wit, thirty tons of linseed 
oil ; and to deliver the same in the port 
of London, according to the terms of 
the contract or contracts of sale, to the 
purchaser or purchasers, for reasonable 
commission and reward to the defend- 
ant in that behalf, which Retainer and 
employment defendant accepted, and, in 
pursuance thereof, and being duly au- 
thorized by plantiffs and one Peacock 
in that behalf, made a contract between 
the plantiffs and Peacock, whereby 
plantiffs sold to him, and he purchased 
of them the said thirty tons, of linseed 
oil, at the price, fee, to be delivered in 
the river Thames, &c, (by successive 
parcels of ten tons each,) the amount 
of each parcel to be paid for on delivery 
'in ready money; which contract the 
plantiffs and Peacock respectively ac- 
cepted : averment, that two of such par- 
cels were consigned by plantiffs to de- 
fendant, and delivered by him on pay- 
ment, according to the contract ; that, 
after the, making of the contract, and in 
pursuance thereof, and of such retainer, 
&o., towit, on &c, plantiffs consigned 
to defendant, as such broker, at London 
aforesaid, by a barge or vessel called 
the Barham, tea other tana, ftc, bejng 



the residue of the said thirty tons, &c» 
to be delivered by defendant to Pea- 
cock on payment of the price by Pea- 
cock to defendant; and, that the last 
mentioned ten tons, being so consign- 
ed, afterwards, to wit, on &c, arrived 
in London on board the said vessel, of 
all which defendant had notice, and 
took upon himself the delivery of the 
last mentioned ten tons, according to 
the contract ; and, thereupon, it became 
and was his duty, as such broker, to use 
all reasoable care and diligence, that 
the ten tons should not be delivered to 
Peacock or any other person, without 
the price being paid to defendant ac- 
cording to the terms of the contract; 
yet, defendant, not regarding his sau) 
duty, but contriving, &c, did not nor 
would use reasonable care, &c, (follow- 
ing the words of the averment as to 
duty,) but wholly neglected and refused* 
to do so ; and so negligently and care- 
lessly behaved in the premises, that, by 
and through^the mere carlessness, &c.j 
of defendant, the last mentioned ten 
tons, after the arrival thereof at London, 
to wit, on, &c, were delivered to cer- 
tain persons trading under the firm of 
John Hare & Co., at Bristol, without 
the price, or any part thereof, being 
paid by Peacock or any other person 
to defendant. By reason whereof, and 
of Peacock having become baukrupt, an£ 
being unable to pay, &c, plaintiffs have 
lost and been deprived of the oil, and 
the price thereof. Pleas : first not 
guilty ; second, that plantiffs did not 
consign to defendant, nor did defendant 
take upon himself the delivery of the 
ten tous of oil in manner and form, &c. ; 
conclusion to the country; third, that 
plaintiffs did did not retain and employ 
defendant as sucn broker, to sell and 
deliver the oil for commission, &c; nor 
did defendant accept such retainer, tifcr y 
conclusion to the country. Issue* 
thereon. On the trial before Lord 
Denman C. J., at the sittings in 
London after Trinity term, 1839, a ver- 
dict was given for the plantiffs. In the 
ensuing term, a rule nisi was obtained 
for arresting the judgement, on the 
ground that the declaration should have 
been in assumpsit, and not in case. 1ft 
Michaelmas Term, 1640, 

Crctsvell and Cleasby shewed causp 
—First, an action on the case lies for a 
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breach of duty/ though the duty arises 
out of a contract. (Marzettiv. Williams, 
1. B. & Adol. 415; [Coleridge, J.— In 
that case, the principal question was, 
whether an action was maintainable 
without proving actual damage ;] Gode- 
froy v. Jay. 7 Bing. 413 j Burnett v. 
Lynch, 5 B. & C. 539 ; Govett v. Rad- 
nidge, 3 East, 62). [Lord Denman, C. J. 
— There is no complaint of anything 
but what arises from the contract.] 
If no act had been done in compliance 
with the contract, there might be some 
ground for contending that an action 
ex contractu only would lie. " So an 
action upon the case lies, if any one act 
contrary to his undertaking." (Com. 
Dig. Action upon the case for misfeas- 
ance, (A. 3.) In Cornfoot v. Fowke, (6 
Mee. & W. 358,) there was no differ- 
ence of opinion on the bench as to the 
form of action. An action on the case, 
as well as assumpsit, is maintainable on 
a. warranty, and the scienter need not 
be proved. Williamson v. Allison, 2 East, 
455.) In an action on the case against 
a carrier, it is not necessary to charge 
him on the custom of the realm. (Pozzi 
V. Shipton, tf Adol. & Ell. 963.) The 
fifth sort of bailment mentioned by 
Lord Holt, C. J., in Coggs v. Bernard, 
(2Ld. Raym, 909, 918,) most nearly 
resembles this. Secondly, the statutes 2 
Jac. 1, c. 21, and 6 Anne, c. 16 regulate 
the duty of brokers; and, therefore, 
independently of the contract in this 
case, the mere employment imposes a 
duty to exercise reasonable prudence 
and skill, the breach of which is the 
foundation of an action on the case. 

Sir John Campbell, A. G. Kelly 6l Butt, 
contra. — The declaration is wrongly 
framed in tort, ins ead of upon assump. 
sit. Where (here is u breach of contract 
arid n wronir, either action m^Jp be main- 
tained. (Kinlyside v. Thornton, 2 W. 
Black, 1111). But the latter form of ac- 
tion must be adopted where the relation 
b tweea the parties rests purely on con- 
tract. The new rules as to pleading make 
a broad d.stinction between actions on 
assumpsit and actions on the case. — 
Where this is a contract between the 
j>arties, the one has no right to sae the 
other in tort, unless there has been a 
misfeasance ; a mere neglect to do some- 
thing whieh a party has. promised to do, 
'is not sufficient. (Mart v. Chodson, 3 



Wils 348). [Coleridge* J.— Is there not 
a misfeasance heret If the duty was 
not to deliver to Peacock without pay- 
ment, the delivery to Hare without pay- 
ment would be a misfeasance]. The 
grievance is, that the defenduut delivered 
without obtaining payment; not amis- 
delivery, which would be a tort. Id 
Coggs'v. Bernard, (2 Ld. Raym, 9 9) : 
Govett v. Radnidge, (3 East, 62) ; Pozzi 
v. Shipton, (8 Adol. & Ell. 968), there 
was clearly a mis'easmce. There is no 
case in which an action in tnrt has been 
brought against a carrier or shipowner for 
not delivering goods. Orton v. Butter, 
(5 B. & A'd. 652) ; Corbett v. Packing- 
ton, (6 B. & C. 268) ; Powell v. Layton, 
(2 N. R. 365), were actions of assumpsit. 
It is said, thut in all case of negligence, 
an action of tort may be brought; but 
the term •'negligence" is too vague. 
Negligence in the care of goods and ia 
the conduct of a suit is a misfeasance ; 
but it exists also in the case of the non- 
payment of a bill of exchange. 

Cur. ad. vult. 

Lord Denman, C. J., now delivered 
the judgment of the court. After stating 
the pleadings, his Lordship proceeded; 
— The above issues have been twice 
found for the plaintiffs; and we have 
"been twice moved to arrest the judg- 
ment. The argument on the last occa- 
sion brought under review the whole 
doctrine relating to the different forms 
of action in cases founded respectively 
in contract and in tort, which it is unne- 
cessary to consider, because this de- 
claration is defective in an essential 
point. For, supposing that an action in 
tort is the proper form in this case, it 
must be founded on some duty. Here, 
the alleged duty is that of keeping the 
goods till paid for. But* the character 
of broker is well known to the law, and 
embraces none here stated. The state- 
ment of the acceptance of the terms, set 
forth in the commencement of the de» 
claration, is but an introductory narra- 
tive ; and the declaration carefully ab- 
stains from charging, that the duty re- 
sulted from those facts, by attaching 1 it 
to the defendant in his character of 
broker. No breach of duty is, m fact 
alledged : and, therefore, the rnle for 
arresting the judgment must be made 
absolute. — Rule absolute. 
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NBW ENGLISH BAtfKKUFT ACT. 

♦ 

We present our readers with a digest 
of the principal clauses of the New 
English Bankrupt Act, a copy of which 
we have been favored with j it came 
into operation on the 1 lth of Novem- 
ber- 
Sac* 3. Power to Chancellor to dispense 
with bond required to be given by 
petitioning creditors, conditioned, for 
proving debt, and for proceeding on fiat. 
4. Power of Chancellor's secretary to 
issue Jfetf, and .to court to proceed to 
open same. 

6. Power of court to issue warrant to 
apprehend party declared bankrupt, 
when* it shall appear there is probable 
cause of his quitting the realm, or of 
removing or concealing his goods, with 
intent to defraud his creditors. . 

6. Party may shew, cause,, if, arrested, 
why he should not be discharged. . 

7. No person to be made bankrupt, 
where act of bankruptcy committed 
more than twelve months prior to issuing 
fiat. 

8. Concerted not of bankruptcy to be 
deemed as valid. 

9. The amount of petitioning creditor 
Or creditors debt i» to be as follows : — 
The single debt of a creditor or of two 
or more persons being partners petition- 
ing forthe same, shall amounts £&d or 

r Birds, and the debt of two creditors 
1 amount to $70 or upwards, and 
the debt of three or more creditors .shall 
amount to £190 or upwards — persons 
who have given credit to bankrupt pay- 
able at given time, whether in writing 
or not, may petition for fiat although 
such time his not arrived. 

11* On creditor filing affidavit of his 
debt against trader, of having demanded 
payment of his account, court may issue 
summons calling upon trader to appear 
before court. 

12. That on the trader's appearance 
thereon, court may require him to state, 
whether he admits the demand of credi- 
tor or any part thereof, and if such 
trader adinit such dettian4 oir any part 
thereof, the same may be reduced to 
writing, and trader may be required to 
sign same, but court may dhrfr creditor 
upon his appearance to make deposition 



that he verily believes he has a good 
defence to the demand. 

13. Trader refusing to appear to sum- 
mons, or on appearance, refusing to com- 
ply with the provisions of last section, in 
either case, if trader shall not within 
14 days after service of summons or 
within such enlarged time as court may 
grant, pay, secure, or compound for the 
debt, to satisfaction of the creditor, or 
enter into a bond with two sufficient 
sureties, to pay what, if anything, may 
be recovered in an action which shall 
have been, or may be brought with costs, 
trader to be deemed to have committed 
ah act of bankruptcy on the 15th day 
after service of summons, provided fiat 
shall issue within two months from filing 
affidavit. 

1 4. Where trader litis signed admission 
of debt on his appeararcc, he mny be 
declared a bankrupt on the fifteenth day 
from the date thereof, if he have not paid 
or settled with creditor, provided fiat 
issues within two months. 

' 15. Similar provision where trader 
admits only part of demand. 

16. Trader refusing to sign odursstou 
of debt, notwithstnnd ng any stntcmenf 
he may make, to be considered as having 
admitted demand. 

17. Admission of debt, after summons 
served, may be made and signed before 
attorney, who must subscribe and file 3 
same. 

18. Trader summoned to be allowed 
costs in discretion of court. 

19. Where creditor shall not in action 
against trader recover amount for which 
he has filed .affidavit, trader to be entitled 
to costs of suit 

20. Where , a judgment is recovered 
against trader, nud he shall not within 
fourteen days from notice requiring pay-, 
ment thereof, pay, or secure same, trader 
to be deemed to have committed an act 
of bankruptcy. 

2L Similar clauses with reference to 
order or decree of Court of Equity for 
payment of money. 

22. Power to trader to file declaratioit 
declaring himself a bankrupt. 

23. Before notice in Gazette of ad* 
judication of bankruptcy, and before sei- 
zure »of bankrupt's effects, copy of dupli- 
cate adjudication to be delivered to bank- 
rupt, whe m*y slow cause against 
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validity thereof within ten days, and if 
good cause be shown, court may order 
JJwMo.be annulled. But if no c<iuse be 
shown, court may order adjudication to 
be advertized in Gazette, and appoint .sit- 
tings for bankrupt to surrender in not less 
tban thirty days, nor more than sixty — 
on bankrupt surrendering he is to be free 
from arrest until certificate allowed-— 
Penalty on officer arresting bankrupt 
after surrender. 

30. Where property of bankrupt is sus- 
pected to be concealed, court may grunt 
search warrant — person executing same 
to have same protection as is allowed ia 
executing warnint for felony. 

31. Where one member of firm is a 
bankrupt, court may authorize assignee 
to be joined with solvent partner in bring- 
ing actions or suits, and if *uch solvent 
partner shall release such suit, release to 
be void. 

32. If bankrupt shall not upon the day 
limited for his surrender, or at the time 
appoioted for finishing his examination, 
on notice served on him, surrender him* 
self to the court to be examined, or if he 
qhull not upon examination discover all 
bis estate, and how, and to whom, upon' 
what consideration, and when he dis- 
posed of same, and nil books, papers, and 
writings relating thereunto, or if he shall 
not deliver up to the court, hi-* estate 
books &c, (except wearing apparel of him- 

-aelf, wife and children), or if he sha'l 
remove, conceal, or embezzle any part of 
such estu-e to the value of £10, or up- 
wards, or any books of account, papers, 
or writings relating thereto, with intent to 
defraud his creditors, he shall be deemed 
guilty of felony and be liable to be trans- 
ported for life, or for a term not less than 
•even years, or shall be liable to be im- 
prisoned with or without hard I »bor for 
any term not less than seven years. 

33: Power to Court to enlarge time 
for bankrupt to surrender. 

34. Bankrupt altering, destroying, or 
mutilating books, with intent &c, to be 
subject to three years imprisonment with 
or without bard labour. 

35. Bankrupt having within 3 months, 
pfior to bis bankruptcy, and after com- 
mencement of act, under false colour of 
carrying on trade, obtained credit -from 
parsons with intent to defraud owners, or 
having concealed goods d&c, knowing, 
them to have been so obtained, guilty of 



misdemeanor, and subject to two years 
imprisonment with or without bant la- 
bour. . 

36. Court may empower creditors to 
prosecute bankrupt, and allow costs 
thereof out of bankrupt* estate. 

37. Bankrupt conforming to act to be 
discharged from all debts proveable ia 
case he obtains certificate. 

3d. Bankrupt 'tint entitled io certifi- 
cate if lie shall have lost ia one dnj 
£20. by gaming, or within one year pro* 
ceding bankruptcy' £200? or stoai have 
within one ye»ir, lost £200, by a eon- 
tract for purchase or sale of stock, where 
contract was not to be performed wi hia 
a week, or where after an art of bank- 
ruptcy, or in contemplation of bankrupt- 
cy, or with intent to defeat the objects of 
th«» statute, be shall linve concealed, de» 
stroyed, altered, mutilated, ■ or falsified 
any of his books, papers, writings or 
securities, or made, or been privy io the 
mnkior, any faUne entry in any book of 
account or other document with intent 
to defraud his creditors, or concealed 
any part of his property, or, where a 
fa'se debt has been proved with the bank* 
rupt's knowledge, mid he shall not bare 
disclosed same to assignee within ana . 
month from his knowledge thereof. 

39. Power to court to appoint meeting 
for allowance of , certificate — creditors 
may oppose same, but if Judge, snti*$od 
bankrupt Iras oonf rmed to pt o vision* of 
statute he may allow same — not neces- 
sary foi* creditors to sign certificate. 

40. All contracts made wbh bankrupt 
for payment of money fee, end in con- 
sideration of forbearance to oppose al- 
lowance of certificate, to be void. 

41. Any creditor who Bhall obtain any 
sum of money * good?*, &c,' from any 
person as nn inducement to forbear to 
oppose the allowance or confirmation of 
certificate of bankrupt, to forfeit treble 
the amount of such goods d&c • 

42. Effect of certificate when allowed. 

43. No promise to pay a creditors 
debt by bankrupt, after certificate ob- 
tained, to be biuding, unlets reduced to 
writing. 

44* Allowance to bankrupt* where his 
estate yields a certain amount of dividend. 

The other portions of tbe act relate 
principally to tbe appointment of fresh 
commissioners, jn bankruptcy, and tbe 
regulations of the courts. 
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FROM MR. AMBROSE HABCOURT, STUDENT AT 
LAW OF PUMP-COURT TEMPLE, TO MR- 
THOMAS PBINGLE OF TRINITY HALL, CAM- 
BRIDGE. 



Letter II. 



Dear Pringle, 

I continue hard at work at Bamaby's, 
studying the art of well pleading, and 
like it much. I spend all my time either 
here or there, except that I take a walk 
before dinner. I am quite satisfied, that 
if you wish to learn pleading, you must 
give your whole attention, and not go 
knee deep into the matter. I find the 
practice the dryest part of the business ; 
and yet I see it is absolutely necessary 
to understand it before I can at all com- 
prehend with clearness the subsequent 
parte of the suit ; and so to it I have gone 
ding-dong. I have got one thing in my 
favour at Bamaby's. We are only three 
of us: one a regular working man, and 
one a very idle one. The working man 
is fresh from an attorney's office, and in- 
tends to take that branch, and is tolerably 
well informed already as to process, and 
so on. His name is Dyer, and he is a quiet 
pains taking fellow. Well, I meet him 
every morning at Bamaby's at half past 
nine o'clock, and we read a little Tidd to 
give us an appetite for the work of the 
day. I find I cannot stand much, but by 
little and little, I trust to master the great 
Titydes, for whom, I must say, I have 
a great veneration. In the course of 
the day I read a chapter, or portion 
of a chapter, on the same subject I 
have read in the morning, in a modern 
and very good book of practicing by Mr. 



Lush ; and I really feel an interest in the 
subject. About twelve in strolls our friend 
the idle mau, Brandon by name, who tells 
us the news, reads the newspaper, copies 
a precedent, and fills up a money count, 
and, walking off at four, never again 
makes his appearance. He is no lawyer, 
certainly, but has the prettiest waiscoats 
in the world. 

Thus I spend my day. I get up these 
dark mornings about seven, and am 
dressed in about an hour. By the bye, 
I continue my sponge bath in spite of the 
cold weather ; then read about half an 
hour, chiefly refreshing myself on what 
I have done the preceding day. I break- 
fast at nine, not heavily, but still nature 
must be sustained. 1 am at Bamaby's, 
as I have told you, at half past nine, and 
work away with Dyer at Tidd for on 
hour ; and then our worthy master comes 
in with the business of the day. Dyer 
gets the heaviest things, which is all 
right ; I 'get an easy declaration, or a 
common place plea or two, and we gen- 
erally have a little pleasant, cheerful 
chat; for I must say Barnaby is rather 
fond of gossip. We then do our best, 
and Barnaby almost always settles our 
drafts with us in his own room. This is 
the most useful part of the day. It is 
pleasant to see him take up the instruc- 
tions, at once discard what is not neces- 
sary, ponder a little on some doubtful 
points, pulling down a book or two, and 
then weave into the pleading all that 
should be stated. He never strikes out or 
alters a word without telling you why, 
and his reasons are generally conclusive. 
Sometimes, in the kindest manner, he 
will ask you to draw tbe pleading. over 
again, but he generally makes your first 
draft serve the purpose. If the pleading 
be in the smallest degree special, I always 
make a precedent of it after it is settled 
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This I find very useful indeed, and shall 
thus gradually collect a body of pleadings, 
the reasons and groundwork of which are 
ell familiar to me. It is indeed a great 
mistake, I am satisfied, to neglect the 
copying of precedents ; the copy- 
ing them alone, without any practice, 
and without reading will do but little ; 
but, thus accompanied, precedent cop- 
ying is very useful ; it makes us fa- 
miliar I find, with legal phraseology, 
and modes of expression. I begin now 
to think, so ^far as legal documents are 
concerned, in the lingua franca of the 
Temple. Nothing habituates the mind 
so much to this, as the judicious copying 
of precedents. In sending you these re- 
marks, I find myself involuntarily using 
Barnaby's language, and do not consider 
this as my advice, but his. After dinner, 
I generally return to his chambers, or 
read in my own. I here generally confine 
myself to law, and am now hard at work 
on Selwyn's Nisi Prius, of which there 
is a new edition (the 10th) just out, 
dedicated thus ** Alberto Principi Legum 
AnglicR Studioso. Hoc opus plus quam 
xxx annorum laboribus ad decimam edition- 
em perductum ipsius Permissu D. D. D. 
Gvlielmus Selwyn;" (so that the prince 
sets up a good example.) This is a 
book of well established reputation, and 
forms a good relief to Tidd, and the 
practical labours of the day. 

You asked me to send you a 
c our Be of preparatory reading for a 
pleader. Barnaby recommends as fol- 
lows ; first, read Blackstone throughout. 
Then take the most modern edition, 
(this is important,) and work hard at 
vol. 3. Then Stephens on Pleading, a 
good and useful book. You may then 
safely go to a pleader, and adopt the 
course I have laid down in this let- 
ter, with Tidd and Lush, and read- 
ing a good work on Nisi Prius Law 
and Evidence. After Selwyn, i shall 
take Roscoe. Phillips on Evidence we 
read together, you remember. Starkie, 
in three thick volumes, is more practical, 
but hoth are good. These works mas- 
tered, and accompanied by practice, will 
go far, Barnaby says, to make a fair 
pleader, and prepare him for the reports, 
where he will find the rules he has learnt 
applied, to the actual business of life. 
He will be here slow to receive as gospel 
all that is contained in the arguments of 



counsel ; but he will see- from them the 
forms and manners in which such argu- 
ments are prepared. But it is the judg- 
ments only, I need hardly say, that are 
to be relied on, and even these depend a 
good deal on the character of a judge ; 
but this latter knowledge can only be 
acquired by degrees. There are two 
ways of reading the reports. You may 
read backwards or forwards; that is, 
you may begin with the earlier reports, 
and then go on to the later, or vice versa. 
Mr. Barnaby recommends the latter 
mode, as you thus more easily acquire 
the rules of law at present in force; 
but there are conflicting opinions as to 
this. I have now shown you how I pass 
the day ; I have only to add, that about 
eleven I go to bed, and am soon — where 
you are, perhaps, after reading this — 
Your's truly, 
Ambrose Harcottrt. 
Pump Court, Temple, Jan. Qth. % 1842. 



IN BANKRUPTCY. 



U. S. DISTRICT COURT FOR THE SOTJTHKKN 
DISTRICT OF NEW YOBK. 

Before the Hon. S. R. Betts. 

Ex parte Traphagen, in the matter of 
John Ely, a Bankrupt. 

Where a claim is contingent and unliquidated, so as 
nut to be capable of being proved as a debt, it is suf- 
• ficient to entitle the creditor to look to the disposi- 
tion of the estate of the bankrupt, and places such 
creditor amongst " other persons in interest" be- 
sides creditors (who have proved their debts,) 
authorised by the 4th Section of the Bankrupt Act, 
to show cause against the discharge of the bank- 
rupt. 

This was a case on exceptions to ob- 
jections filed to the discharge of the 
bankrupt, and was submitted on the 
papers and briefs of the respective 
Counsel. The ciicumstances are fully 
detailed in his Honor's opinion. 

E. H. Ely, for bankrupt. 

Benedict and Beflcnap, for creditor. 

Betts J : — Mrs. Traphagen filed ob- 
jections to the discharge of the bank- 
rupt. Exceptions were taken to these 
objections, on the ground that Mrs. 
Traphagen was not a creditor, and there- 
fore not a competent party to interpose 
an opposition to his discharge. The 
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objections and exceptions were referred 
to commissioner RadclifT, and from his 
report of proofs it appears that the bank- 
rupt on the 9th of March 1835, executed 
a bond and mortgage to Mrs. Traphagen, 
to secure the payment of $2,500. 

That on the first of May 1836, Mrs. 
Traphagen assigned that bond and 
mortgage to a Mr. Simpson, as a col- 
lateral security for a note of hand 
of $2,00, and also for the payment 
of rent and taxes on a house leased her by 
Simpson. 

• On the 14th of May *1836, Simpson 
assigned his interest in the bond and 
mortgage to Jacob Crane. 

In 1841 a suit was brought on the 
bond in the name of Mrs. Traphagen, 
bat at the cost and under the direction 
of Crane, and judgment was rendered 
thereon against the bankrupt for $14,- 
00, debt and costs. Crane's claim 
against Mrs. Traphagen, was then about 
$1,000, independent of a bill of costs of 
$70 in a suit of Simpson against him, 
and the residue of the judgment belonged 
to her. Crane also paid the costs on 
the judgment $127.27, and if these two 
bills of costs were deducted from the 
judgment there would stand due to her 
on its face, somewhere- about $2,00. 
On the 12th of April 1841 Mrs. Trapha- 
gen under a creditors bill in chancery pro- 
secuted against her by Messrs. Graham, 
and in obedience to an order in that suit, 
executed an assignment of all her estate 
• and effects to a receiver, but the re- 
ceiver never actually took possession 
of anything under the assignment, and 
the creditor's bill is in contestation be- 
tween her and the complainants therein. 

Mrs. Traphagen is still indebted to 
Mr. Crane, to the full of his claims. 

The Counsel for the bankrupt contends 
that the assignment made to Simpson 
was to become absolute on her failing 
to make the payments stipulated, and 
that her default in that respect vested 
the entire interest in the bond and mort- 
gage in him and Crane, as his assignee. 

This would not be the construction of 
those conveyances. The bond and mort- 

Sge are not dealt with as a purchase, nor 
es Simpson acquit Mrs. Traphagen of 
aay part of her original indebtedness in 
consideration of holding the bond and 
mortgage. He brought his action and 
recovered judgment against her for the 



full amount of his demand, which is ia- # 
consistent with the idea that he took the 
bond and mortgage as absolute property. 
But however strong and positive the 
terms of assignment might be, if the 
whole transaction denoted that it was 
made for the purpose of securing a debt 
or liability, and not as a sale, chancery 
would control the authority of the 
assignee and compel him to deal with it 
merely as a security (2 Strong Eq., 287,- 
§ 1018, 1019.) 

The evidence however shews, that 
this was so regarded by the parties, and 
that Mr. Crane only claimed out of the 
securities, the amount of Mrs. Trapha- 
gen' s indebtedness to him. The assign- 
ment to the receiver cannot divest her 
interest in this claim ; the property being 
merely deposited in the custody of the. 
Court of Chancery, until the rights of 
the parties are definitely settled ; no de- 
cree having yet been rendered as to the 
right, and the receiver not having dis- 
posed of this interest by sale or seques- 
tration in any form and no decision being 
yet had on the merits of the creditor's 
bill, there must be considered to be a 
right to the debt yet subsisting in Mrs. 
Traphagen. 

She would accordingly as judgment 
creditor, having a legal and equitable 
title to part of the amount of the judg- 
ment still appeartaining to her, possess 
the capacity to appear and oppose the 
discharge of the bankrupt. 

It may however be further observed 
that if the operation of the assignments 
of Simpson and Crane, and that to the 
receiver should transfer the indebted- 
ness of the bankrupt from her to those 
assignees, so that she could no longer 
appear against him upon that debt as a 
creditor ; yet clearly her interest in the 
fund is not extinguished, and if the 
money could be made from the bankrupt, 
there would after satisfying the demand 
of Mr. Crane, be a surplus which would 
be applied to her advantage on the 
creditor's bill ; or if that demand is dis- 
placed, be restored through an order of 
the Court of Chancery by the receiver to 
her. 

This interest in the matter though so 
far contingent and unliquidated as not 
to be capable of being proved as a debt, 
would well entitle her to look to the 
disposition of the estate of the baukrapt, 
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.and would place her at least amongst 
" other persons in interest" besides credi- 
tors (who have proved their debts,) 
authorised by the 4th section of the 
bankrupt act, to show cause against the 
discharge of the bankrupt. 

I think accordingly the exceptions to 
the objections must be overruled. 



U. S. DISTRICT COURT OF MAINE AT 
. PORTLAND. 

Before the Hon. Judge Ware. 

Ez parte the Creditors of Nicholas G« 
Nor cross, in the matter of his Petition 
for a Decree. 

Where a Decree of Bankruptcy is awarded against a 
member of a firm, the partnership is therehy dis- 

, solved, and the Partnership Effects are vested in 
the assignee and the solvent partner as tenants in 

' common. 

It is not necessary where one of the firm petitions for 
a separate Decree, to set forth the partnership ac- 
counts in detail : they may be taken before a Com- 
missioner ; but the petitioner should set forth what 
proportion or share of the partnership property he 
claims to be entitled to. 

This was an application for a separate 
Decree in Bankruptcy by Nicholas G. 
Noreross, who had been carrying on bu- 
siness in partnership with one Fisk, 
under the firm of M Fisk and Noreross." 

Objections were filed, and it was in- 
sisted, that the petitioner was bound to 
set forth in his Schedule an account of 
the partnership property, and what part 
or proportion he was entitled to therein, 
• in order that the assignee might take pos- 
sesion thereof: that having failed so to do 
he had not complied with the provisions 
of the statute, nor the rules of the Court. 
It was admitted'that Fisk, his partner, 
was in solvent circumstances, and that 
there was no ground for supposing the 
partnership property was in danger, or 
was likely to be wasted. 

Ware J.— delivered the opinion of the 
Court : — It is not necessary for the pe- 
titioner to enumerate in his schedule the 
particulars of the partnership effects. 
The decree of bankruptcy operates as a 
dissolution of the partnership, and the 
assignee becomes tenant in common with 
the solvent pnttner. The joint tenancy 
is destroyed. Between tenants in com- 
mon of chattels, it is generally true that 



each owner is equally entitled t3 the pos- 
session, and one tenant in common can- 
not maintain trespass or trover against 
the other for dispossessing him, though 
for the loss or destruction of the whole 
chattel, trespass will lie. (2 Kent's Com. 
350 — 1, note). But it is otherwise in 
the case of a tenancy in common super- 
vening on the dissolution of a partnership, 
by the death or bankruptcy of one of the 
partners. In this case' the joint property 
remains in the hands of the surviving or 
solvent partner, clothed with a trust to 
be applied by him to the discharge of M 
partnership obligations, and to account 
to the representatives of the deceased, or 
of the bankrupt partner for his share of 
the surplus. He can enter into no new 
partnership engagement, but his whole 
authority is limited to the settling and 
closing the partnership concerns. (3 
Kent's Com. 59. Story on Partner- 
ship, § I, 328, 341, 407) ; The right of 
the assignee is not, therefore, to the pos- 
session of the partnership effects, .but to 
an account and to the bankrupt's share 
of the surplus, after the debts of the firm 
are paid. And it would seem that ordin- 
arily he had no right to interfere with the 
administration of the effects of the firm. 
If there is any danger of a waste or mis- 
application of the common funds, he may 
call for an injunction and the appoint- 
ment of a receiver, or the Conrt might 
direct him to take the administration into 
his own hands. (Story on Partnership, 
§ 344). Indeed, in the absence of the 
solvent partner, the rule is said to be that 
the assignee shall take the joint prop- 
erty and deal with it as the partner him- 
self ought to have dealt with it, paying 
the joint debts and applying the surplus 
according to the equities subsisting be- 
tween the partners themselves. Barker 
v. Goodair, (11 Vesey, 85, 86). 

If the administration of the effects is 
to be with the solvent partner, subject to 
an account, it seems to me to be unnec- 
essary to enumerate in detail those effects 
in the schedule. It will be more conve- 
nient to do that hereafter, when in the 
subsequent proceedings in bankruptcy, 
the matter goes before a commissioner to 
take the account. This seems to me to 
be the roost convenient rule, and in most 
cases will be most beneficial for all par- 
ties. At the same time it is perhaps not 
easy to state precisely, to what extent the 
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power of the solvent partner over the 
joint property, is affected by the bank- 
ruptcy of his copartner. Eden on Bank- 
auptcv^ 252, 264. Brickwood v. JlftJ- 
fcr, (3 Merivale R. 278). But the pe- 
titioner has only stated generally in his 
schedule, his interest in the partnership 
property, without stating what his pro- 
portion is. In that respect it is defective. 
The schedule was afterwards nmendid 
in this particular, and on a subsequent 
day a decree passed. 



IN CHANCERY. 



Before the Honorable Murray Hoff- 
man, Assistant V. C. 

Peter 6. Stuyvesant v. The Mayor 
Aldermen and Commonalty of the city 
of New York,— Oct 15, 17, 20, 1842. 

Where a corporation obtains the power to make and 
keep np a Public Square by a distinct act of the 
Legislature, they aoqure the right of making all ne- 
cessary expenditures for the purpose, and unless 
the Legislature expressly otherwise provide, the 
expense most come out of the income of the cor- 
poration. 

** The bill in this case was filed by the 
plaintiff, against the Mayor, Aldermen, 
and Commonalty of the city of New 
York, for the specific performance of 
their covenant with him : the circum- 
stances of the case are fully detailed in 
his Honor's Judgment. 

Anthon, for the defendants. 

Lord and Wood, for the complainant. 

The Assistant Vice Chancellor: — 
This case came upon a demurrer to the 
'bill. In the year 1636, an agreement was 
entered into between the parties to this 
cause respecting the cession of certain 
property for a public square, and its per- 
petual maintenance as Buch. It is need- 
less to state the preliminary negotiations 
or agreements. The rights of the par- 
ties depend upon an act of the Legisla- 
ture, and a sealed agreement between 
them. 

That act was passed on the 18th 
day of May 1836, entitled " an act to 
alter the map or plan of the city of New 
York, and to establish a public square 
in the sixteenth ward of the said city." 
It enacted that certain parts of 16th 
Street should be discontinued, and that 



a parcel of ground defined in the act 
was declared to be a public square 
to be known as Stuyvesant Square, 
and should thereafter be known in the 
public map as a public square. Cer- 
tain streets on the sides were provided 
for ; and5t was also enacted that the same 
should not take effect until the land con- 
tained -within the limits of the said pub-, 
lie squaie* should have been ceded by the 
owner to fnejjfoyor, Aldermen, &c. 

On the 2j9lb*3oi Sept. 1836, the sealed 
agreement was eat ejred into between the 
parties ; After reciting the renewal of a 
proposition to cedejkhe. fends for a public 
square, upon conditio that the corpora- 
tion proceed to regulate tj>e* streets, and 
should procure the act m question, and 
forthwith enclose the squa*ey."And reci- 
ting the acceptance of suchprnpojs'ition, a 
memorial to the Legislature, andpassage 
of the act in pursuance of such arpp/byil 
and acceptance. " .•"--• . 

J^toas witnessed that your orator -and' 
his wife parties of the first part, in con- 
sideration of the premises, and also of 
the sum of ten dollars, (which your orator 
charges, was a mere formal or nominal 
consideration,) expressed to be paid by 
the said corporation parties of the second 
part, the receipt of which was thereby 
acknowledged, did grant, bargain, sell, 
release and convey unto the said parties 
of the second part, and unto their suc- 
cessors and assigns forever, All the land 
described in the second section of the 
act in the said indenture and herein 
above recited, which was thereby de- 
clared to be a public square to be called 
Stuyvesant Square, bounded as follows^ 
that is to say, northeasterly by Seven- 
teenth St., north-westerly by the second 
avenue, south-westerly by Fifteenth St., 
and south-easterly by a line drawn parallel 
to and distant one hundred and ninety 
feet south-easterly from the south- 
easterly line of the Second Avenue, and 
also bounded north-easterly by Seven- 
teenth St., south-easterly by the Second 
Avenue, south-westerly by Fifteenth St., 
and north-westerly by a line drawn 
parallel to and distant one hundred and 
ninety feet north-westerly from the 
north-westerly line of the . Second 
Avenue, according to the measurement 
used by the commissioners named in the 
act prssed April 1807, for laying out 
streets and roads in the city of New Yerk, 
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a covenant merely. The Court held the 
deed was on condition, — and ask, why 
should the grantor be restrained for his 
remedy to the covenant : the case is far 
from deciding that the plaintiff could 
not have excepted to covenant. 

I now come to the main question in 
the cause viz. — the effect of the verdict 
and judgment ; — The counsel insist, and 
the defendants have acted upon the as- 
sumption, that by this verdict judgment 
and payment, the whole agreement is 
fulfilled — every right of the complainant 
satisfied and terminated ; and that while 
they hold the land as a public square, 
they may appropriate and use it as such 
at any future time that they think proper. 

To sustain this position, it is urged that 
the record is conclusive evidence that 
every claim of the plaintiff was considered 
and pressed upon, and damages given for 
all. The sufficiency or insufficiency of 
those damages is out of the question. — 
That the declaration assigned breaches of 
every distinct part of the covenant, and 
covered a claim fur damages for all future, 
as well as past time, damages, which in 
any aspect at any period the plaintiff 
could sustain. That the legal import of 
the verdict and judgment is commensu- 
rate with the declaration, and it cannot 
be limited by any parol testimony of what 
was the construction of the judge, or the 
extent of claim actually passed upon. — 
And again, that there can be no such thing 
after one verdict and judgment, as what 
the counsel of the complainant have 
termed a continuing covenant The op- 
posite counsel insist that nothing was 
passed upon but damages to the time of the 
action, and that this can legally be shown 
notwithstanding the record is to ex- 
. plain it. 

On this subject I refer to a passage 
in Piatt on Covenants ( p. 547), he ad- 
verts to the old custom of taking a col- 
ateral bond for the performance of cov- 
enants — Then the obligee might bring 
debt or covenant — If he brought debt 
and recovered the penalty, the covenant 
was extinguished. The penalty was a 
satisfaction of the whole. But if he goes 
upon the covenant, he may recover more 
or less than the penalty toties quoties. 

Among the cases referred to is Bird 
vs. Randall, 3 Burrows, 1351. I extract 
Lord Mansfield's observations as strongly 
bearing upon the question. 



" In every case of articles with a pen- 
alty, the party injured, may if he chooses 
it, have an equitable relief, so often and 
so far as he suffers injury ; he may re- 
cover partial damages upon partial 
breaches, proportionable to the respec- 
tive injuries done him, as often as the 
injuries are repeated ; he may do this, to 
ties quoties. So, in the present case, the 
master might have done, if the servant 
had left his service several different times, 
for a short space of time (as a week, or a 
fortnight, or month) at each departure; 
and had every time returned again to his 
service ; he might upon this equitable 
remedy, have recovered partial damages 
against the servant, for each breach of his 
contract, in proportion to its degree, bat 
not beyond it ; and for civil injuries, a 
man ought not, in point of justice, to 
recover more than in proportion to what 
he has actually suffered. 

Besides this equitable relief, there is, 
in these cases, a further election given to 
the party injured. " To proceed by the 
summum jus, aud by a rigorous remedy, 
for the penalty ;" which is intended w 
terrorem, and byway of punishment for 
breaking the contract; which rigorous 
remedy may be taken for a very slight 
breach, and includes the idea of more 
than the damage actually sustained, cer- 
tainly not of less. 

But this rigorous remedy cannot be 
repeated : for the penalty extends to the 
uttermost farthing that can ever be recover- 
ed for all and every of the breaches; and 
when the party injnred has once got all 
that he could be entitled to have for every 
breach, there is an end of the articles, and 
consequently of all further remedy upon 
them." 

I refer also to the cases of Lowe vs. 
Peers, 4 Burrowes 2228, Robinson vl 
Bland 2 Burrowes 1077, particular!/ 
page 1087, and Harison vs. Wright 13 
East 343. 

The statute 8th. and 9th. Wm. 3 Cap. 
11, §8, throws light upon this subject, 
upou an action upon a bond given to se- 
cure performance of a covenant, the plain- 
tiff is to assign such breaches ss he 
chooses, and the jnry are to assess the 
damages for snch of the breaches as he 
shall prove were broken, or upon ml 
dicit, the plaintiff may suggest as many 
breaches as he shall think fit, and a 
jury is to assess the damages sustained. 
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Upon payment of these damages, before 
execution, a stay is to be entered upon 
the record. Upon payment by means of 
an execution, the body, goods, &c., of the 
debtor are discharged; but the judgment' 
is still to remain as a security to answer 
the plaintiff such damages as shall be 
sustained by any further breach of the 
covenants, which are to be ascertained 
upon scire facias, and so the plaintiff 
may proceed toties quoties. 

Now the application of this statute no 
doubt has been generally made to mere 
money demands, such as a simple bond 
payable in instalments, or to cases in sub- 
stance amounting to money demands. 
But this is by no means a limitation of 
the statute. It extends to cases where the 
covenant is to do, or abstain from doing: 
some act ; see the note of Sergeant Wil- 
liams, 1 Saunders 58, & 2 Saunders 
197, a. 

An action of covenant will lie where a 
man grants a water course, and stops it. 
(1 Saunders; 322). 

I apprehend therefore that the cases 
cited by the counsel of the complainant in 
trespass or nuisance, are merely instances 
and illustrations of a principle as appfi- 
cable to covenant as to these actions. It 
is just as clear that a covenant may be 
broken so that damages shall be recover- 
ed for the injury down to the time of ac- 
tion merely, and a subsequent damage 
arise to be recovered in a new suit, as 
that a renewed trespass shall be paid for 
after damages recovered for a former one. 

One of these cases was Holmes vs. Wil- 
son (10 Adol. and Ellis. 503). The suit 
was trespass, and a former recovery 
pleaded. The Court say — the former ac- 
tion was for erecting the buttresses — this 
is for continuing them so erected. 

The reporter says in a note — that dam- 
ages before recovered are not sufficient 
in trespass or trover to change the pro 
perty, where they were not estimated on 
the footing of the full value : and this it 
seems may be shown on a replication to 
the plea of the former recovery ; citing 
Cro. Car. 35 Lacon vs. Barnard, 3 B. 
and Cress 206, Morris vs. Robinson. 

The next question then is whether this 
judgment record is open to the enqui- 
ry as to what was truly recovered by the 
verdict, and passed upon by the jury. 

The rule is thus expressed. To make 
a former recovery a bar, it must appear of 



record that the point was in issue and has 
been decided. This is the language df 
the Court in Smith vs. Sherwcod (4 Con. 
Rep. 276). I know of no more compres- 
sed statement of the rule, and shall not 
bring up the cloud of cases which could 
not show it more clearly, and might con- 
fuse it. 

The point in this case was in issue. — 
The frame of the, declaration covered eve- 
ry imaginable damage for all time. But 
was all the damage decided upon? Cer- 
tainly not, if the bill is true. It is alledg- 
ed that the defendants claimed on the 
trial that no other damages could be re- 
covered, than such loss of income as 
could be shown from the time when the 
defendants should be found to bo in fault 
until the commencement of the action', 
and the judge at their instance, and with 
complainants so charged the jury. As to 
matter of fact, the bifl of course must be 
taken* as true upon demurrer. 

Still that fact admitted true may be ut- 
terly immaterial, if the law is adverse to 
the defendant granting the fact. Hence the 
question is whether the fact that it was not 
decided can be proven by parol evidence"? 
The answer is it cannot be if the proof con- 
tradicts the record ; it may be if it is con- 
sistent with it. Now it is not proven by 
this record that all prospective as well as 
prior damage was passed upon. The dec- 
laration claims it That is not such proof. 
Look at the. case of Levari v. Lord Rane-. 
laghy 3 Ves. and Bea. 24. The declaration 
covered five breaches of the covenants in 
a lease, some of them of a very distinct 
character. One for example, was not to as- 
sign without license ; another as to a cer. 
tain mode of cropping the premises. The 
judge at the trial upon the proof of one 
breach stopped the evidence. It was ejecN 
ment. The full proof of one sustained' 
the action. It connrt be that if any i*igtit 
dependent upon the violation of the oth- 
ers had been afterwards brought before a 
court, the verdict would have been a bar.' 
Shaffer t>. Stonebraker, 4 Gill and John. 
343. 

In the New England Bank v. Lews (8 
Piekeriu^ll8) there was a judgment iri 
favor of an indorserof a note on the ground 
that the action was brought before nttice 
given to him : it was held no bar to airother 
action after notice, and hence no defence 
to a bill in equity against the endorser and 
his assignees to get the benefit of thejae* 
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ligament. The language of the Court is 
this — after citing the rule from Terrier's 
case (6 Coke 7) they proceed : " When 
however the real merits of an action have 
not been enquired into in a former suit, 
issue may be taken on the fact, the judg- 
ment being pleaded ; and token issue is 
thus taken on the fact, evidence is admis- 
sible to prove what passed on the former 
rial (6 T. R. 607) and of course when the 
fact is admitted by demurrer the bar must 
fail. 

In Webster ». Lee, (5 Mass. Rep. 334, 
Ch.) Parsons says, "The judgment 
(which was on an award under a parti- 
cular statute) is to execute the award 
and it is conclusive evidence of the sub* 
mission and award. But it cannot alter 
the nature or extent of the agreement 
to refer, nor exclude evidence proving 
what matters were in fact laid before 
the referees, where such evidence does 
not contradict a reasonable construction 
of the report. That the true ground on 
which a judgment was rendered may be 
enquired into in some cases, appears 
from the case of Seddan v. Tutop, 6 
T. B.607. In Shaffer vs. Stonebraker, 
14 Gill and John, 345.) The Court say 
that the rule by which the sufficiency of 
a plea of a prior judgment is to be 
tested is, does it plainly appear that the 
fact or right relied on as a bar was dis- 
tinctly put in issue, and found by the 
jury in a former suit between the same 
parties. There must be identically the 
same parties, cause of action demand 
er damages. Seddan vs. Tutop, (6 T. 
R. 607,) was a case of a demand in a 
declaration upon a note and for goods 
■old. On the writ of enquiry evidence 
was given solely upon the count on the 
note. He was not precluded from 
another action and the facts were proven 
en the subsequent action. Hitchin v. 
Campbell, 2B1. Rep. 827, is to the same 
•fleet. The only enquiry is whether the 
same cause of action has been litigated 
and considered in the former action, 
Per Grose J. 6 T. R. 609. 

The case of Jackson vs. Wood 8, 
Wend. 35, (See also Lawrence v. Hnnt, 
10 Wend. 84) establishes the converse 
•f the present case, viz., that parol evi- 
dence may be given to show that the 
•abject matter of a subsequent suit was 
k issue, and was passed upon by the 
jwry. 



There remains a question to be noticed, 
though not much' insisted upon by the de- 
fendant's counsel: whether a Court of 
Equity will interfere to compel the execu- 
tion of a contract to build. The direction 
to enclose the square is very similar to 
such a contract. 

In the case of Hasbrouck v. The Dela- 
ware and Hudson Canal Company* August, 
1842, 1 examined this question, and it may 
aid counsel in quoting my review of the au- 
thorities. It appears to me that the weight 
of authority decidedly sustains the juris- 
diction of the Court, that there are cases 
in which it will compel a specific perform- 
ance of a covenant to build. 

In the case of WesUnoelt vs. The May- 
or, ice. of New-York, I examined this sub- 
ject, and came to the conclusion that our 
system of assessing the charge of public 
improvements upon adjoining owners, in- 
stead of payiog for it out of the public trea- 
sury, was an exception to the general sys- 
tem. That in colonial days such improve- 
ments were in general paid For by the 
public at large — that in the then leading 
cities of the Union the same principle pre- 
vailed. The only modification is that in 
Philadelphia the benefit to owners of the 
land taken is considered in estimating 
their damages. But the damages are not 
assessed upon adjoining abutters. The 
present system in our State became per- 
manent with the statute of 180. I referred 
particularly to the case of The Mayor of 
Baltimore v. Moore. 6 Ham and John- 
son 376. 

It appears to me therefore clear that 
when the corporation obtained the power 
to make and keep up a public square by a 
distinct act of the legislature, they acquired 
the right of making all necessary expendi- 
tures for tho purpose ; and unless the le- 
gislature expressly otherwise provided, the 
expense necessarily was to come out of 
the iucome of the corporation, or they 
could have applied for a special act to 
raise the money by tax, if the income was 
insufficient, or to include it as another 
item in the general annual tax law. 

On this subject I refer to a sensible pas- 
sage in Piatt on Covenants, page 647.— 
He adverts to the old custom of taking a 
collateral bond for the performance of cov- 
enants. Then the obligee might brinff 
debt or covenant If he brought debt and 
recovered the penalty, the covenant was 
extinguished. The penalty was a satisfac- 
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tioa of the whole ; but if he goes upon the 
covenant he may recover more or less than 
the penalty toties quoties. 4 Burrows, 
2228. Piatt 443—3 Green feaf 1. 7 Dec. 
1792, a general tax lo pay for improv- 
ing the Battery— Ap. 4. 1800, March 7. 
purchase of certain houses and lots in the 
neighborhood of Exchange Slip, to divide 
or dispose of as they judged expedient. — 
Samways v. Eldsbp. 2 Mod 74. Simp- 
son v. TjltoreU Croke Etiz. 342. 5 Cow- 
eu 210 Caufiddv. Westdedt 7 Pickering. 
5 Cowen 521 ; Act 4822, March 22. Pub- 
lie markets over {be waters of the East 
and North River. 

If the Court then is not precluded from 
jurisdiction in such a case, none con be 
imagined in which its exercise is more 
imperiously demanded. It was strongly 
and truly pressed by the defendant's coun- 
sel, that if the complainant is right as to 
the effect of the judgment, a new action 
may be brought a'nnually for. the loss of 
the annual income, or other damages. — 
That this must be the result is to my mind 
clear, and it then becomes the duty of the 
Court to interfere and by compelling per- 
formance at once, to terminate such a 
< succession of lawsuits. 

The demurrer must be over-ruled with 
costs. 



COURT OF COMMON PLEAS. 

Bbfobb the Hon. Michael Ulshoeffek, 
and Judges Ingraiiam and Inglis. 

David Anderson e. Edwin Schenck. 

The taking seren per cent interest, in advance on dis- 
counting a promissory note, does not amount to 
uanrj. 

Where the agent of the defendant, who obtained the 
proceeds of a note on it* being discounted, re- 
tained a considerable sum for his trouble in obtain- 
ing the discount, unbeknown to the party who dis- 
counted it :— held that the note was not thereby 
tainted with usury. 

Stoeh agent is a competent witness for the plaintiff, 
though he had endorsed the note in question. 



This was an action on a promissory 
note bearing date the 20th of January 
1841, made by the defendant payable 
to the order of J. R. Sturges, and in- 
dorsed to the plaintiff, and was tried 
before the Hon. Daniel P. Ingraham. 
trial the plaintiff proved the 



It appeared in evidence that the de- 
fendant being in want of money applied 
to one Hauleobeck, t& raise him the sum, 
of $800, and offered to give him $35 for 
his trouble in addition to the interest — that 
Houlenbeck agreed for that sum to raise, 
the #800 — that the note in question was 
accordingly drawn by the defendant in 
favor of Josiah A. Sturges, who was at the 
time defendants clerk, and was endorsed 
by Sturges, that Haulenbeck applied to 
several persons without success, to get it 
discounted that he procured Masterton 
and Smith to endorse same, and endorsed 
it himself, and at length got the note 
cashed by the plaintiff, and paid tie 
amount to the defendant minus the inter* 
est and the $35 charged by him for. hie 
trouble; the plaintiff gave his cheque for 
the amount on a Saturday, and Haulen- 
beck who was a teller at the Mechanics 
Banking association, credited the defend* 
ant on that day with 9300 on his bank 
book and gave the balance of the money 
to the defendant on the Monday — it fur* 
ther appeared that at the time the d©-» 
fendant applied, to Haulenbeck there was 
no understanding that Haulenbeck was t» 
.endorse the note but that he was to act ai 
a broker in the business. On the trial 
Haulenbeck was called to prove the pruH 
eipal facts of the case ; but the defend- 
ants counsel objected to his being as* 
amined on the ground of his being 
interested; the court however decided 
that he was a competent witness. 

After the evidence was closed, the 
defendants counsel requested the court 
to charge the jury that the loan was 
usurious and that the note was therefore 
void ; this the court refused to do. . 

The learned judge charged the jury 
that it was a question for them to decide 
whether the agreement that the defendant 
should pay to Haulenbeck $35 for hie 
trouble in procuring the note to be dis- 
counted, and Haulenbeck hud no in> 
interest in the transaction : if it wan so, 
♦.hen the note was not tainted with 
usury — but if the agreement was a mere 
color and a cloak to cover a usurious 
loan, or if Haulenbeck had any interest 
in the money advanced then the note was 
void for usury.— If Anderson knew H*ot- 
enfaeck was to retain $35 oat of the aid* 
ceeds, H would be a strong ground for 
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making tod indorsingthe note. Thede- presumingittolieausnritHisi 

fence set up was usury. » that the jury must be the judges whether 
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the loan was usurious or not. Exceptions 
were taken to the learned .judge's charge, 
and the jury found for tne plaintiff. 

- A motion was now made for a new 
trial on the ground of misdirection of the 
Judge. 

- Wheeler, for plaintiff. 
Corning, for defendant. 

Cur ad vult. 
Bt thb Coubt. : — 

I. We have in other cases held that 
taking seven per cent interest in advance 
is not usurious, whether the same was 
tnken by a corporate bank or an indi- 
vidual; and we stilt adhere to such opinion. 

II. The evidence establishes that the dis- 
counting was not by Haulenbeck, but that 
he was only an agent or broker in the 
transaction or at most that he lent his 
name to the defendant and procured other 
endorsers for the defendant, so that the 
money could be obtained from the plain- 
tiff. If he received a compensation from 
the defendant for so doing, it could not 
affect the plaintiff who had no knowl- 
edge of that transaction. 

III. Admitting that the transaction 
would have been usurious if Haulenbeck 
had himself discounted the note, the evi- 
dence does not establish that fact. It was 
the plaintiff who discounted the note. 

IV. Haulenbeck was a competent wit- 
ness— 5 Wend. 181. 

V. The main point then in this case is 
whether the note was uauriously discount- 
ed by the plaintiff? It is clear that the 
excess of interest was not agreed to be 

' paid, or paid to the person advancing the 
money. 5 Wend. 181. The temporary 
advance by Haulenbeck of $300 until he 
could procure the note to be discounted, 
was not discounting the note on his own 
account. But if he acted as the plain- 
tiff's agent in advancing money, then I 
suppose that the plaintiff would be answer- 
able for his acts (21 Wend. 103.) The 
avicjence in this case establishes the fact, 
1 think, that the witness Haulenbeck was 
retained as the defendant's agent or bro 
ker, to procure the note to be discounted, 
and with his contract with the defendant 
or his compensation from the defendant, 
the plaintiff has no concern. If the plain- 
tiff had originally retained the witness 
Haulenbeck to put out the money, then 
*ae matter of law the plaintiff would have 
bten answerable for the extortion of his 
vown agent, and the point of knowledge 



on the part of the plaintiff might have 
been itnmateiial. But if the witness was 
employed by the defendant as his agent 
or broker, then his overcharge was not 
a matter to be imputed to the plaintiff. — 
Such i» the rule of law as I understand it. 
It would be manifestly unjust to impute 
to the plaintiff the acta of the defendant's 
apent. No man could be safe in dis- 
counting a note for lawful interest only, if 
he was to he liable for money in case the 
defendant's agent received a compensa- 
tion for himself. How could the plaintiff 
know what agreement the d/efendant and 
Haulenbeck had made as to compensa- 
tion? Or what interest had the plaintiff 
to examine into thut part of the transac- 
tion? If he lawfully discounted the note 
he did all that he was bound to do— and 
if the defendant incautiously employed 
an agent who overcharged for real or 
supposed services, why should the plain- 
tiff be held answerable for his acts? It ' 
may safely be conceded that if the plain- 
tiff lent himself to aid the extortion of an- 
other, he might be held answerable, even 
if the extortioner was the defendant's 
agent. In this point of view however the 
cause wns properly submitted to the jury, 
and they have found against the defend- 
ant. 

My view of this case is that.it was pro- 
perly submitted to the jury, and that the 
judge properly declined to charge law 
as desired by the defendant's counsel, 
and that the verdict ought to be sustained. 

Motion for new trial denied wkh costs. 

THE LAW OF NATIONS. 



Recent occurrences, have given some 
degree of present practical interest to the 
question, whether one State ought to de- 
liver up to another, persons, who, having 
committed some act criminal by the laws 
of the Becond, have escaped thence, and 
taken refuge in the first. 

Of the Jaw of England, as to the par- 
ticular question arising in the circum- 
stances to which we allude, there never 
was we apprehend any doubt; and if 
there had been any there could not re- 
main much after the explicit opinions 
which have lately fallen from the highest 
law authorities in the House of Lords. 
But, on the general question, it is not 
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quite so clear what is the law. of nations, 
and of England, in so fur as the former 
is included within it. Vattel in the '< Trea- 
tise oq the Law of Nations;" thus states 
his ?iew: "If a criminal escapes and re- 
turns to his own country, justice must be 
demauded at the hands of his sovereign 
and since the latter ought not to permit 
his subjects to molest the subjects of 
another sovereign, and, still less, auda- 
ciously to offend foreign governments, 
therefore, he ought to compel the criminal 
to repair the d image or injury which he 
has done, if possible, or inflict exemplary 
punishment upon him; or, lastly, accord- 
big to the nature of the case and the cir- 
cumstances, deliver him up to the offended 
State, in order that it may do justice 
upon him. This is tolerably general 
practice with respect to great crimes, 
which are equally contrary to the laws 
providing for the security in all States. 
.... Murderers, incendiaries, and rob- 
bers, are seized every where, on the 
demand of the sovereign in whose ter- 
ritories the crime has been committed, 
and delivered up to justice. In States 
which are united in close ties of alliance 
and amity, the practice goes still far- 
ther ;".... and he goes on to speak of 
what is actually practiced, by arrange- 
ment between such states. (Vattel, 
book ii. c. 6, ss. 75, 76). 

Judge Story referring to these pas- 
sages in Vattel, attributes to that author 
the opinion that thesurrender of crimin- 
als is a matter of strict international right. 
It is manifest, however, that Vattel is 
only speaking of the case where the act 
done is equally a crime in both the 
States; and that his opinion is to be 
taken with the qualification, is, we think, 
plain from the instances that he selects, 
viz., murder, incendiarism, and theft, 
crimes of which he speaks, and with 
truth, as equally contrary to the laws 
providing for security in all countries. 

Grotius also speaks of the rule of sur- 
rendering criminals, as obligatory. He 
says : " cum vero non solelant civitates 
permittere at civitas altera armata intra 
fines suos poenoe expetense nomine 
veniat, neque id expediat sequitur, ut 
civitas apud quam digit qui culpse est 
compertus, alteram faere debeat, aut 
ut ipsa interpellata pro merito puniat 
nocentem, aut ut eum permittat arbitrio 
interpellantis. Hoc enimillud est dedere, 



quod in historiis s&pissime occurrit." 
(Grot* de Jure Bel. lib. 2, sect. iv. torn. 

2, p. 577.) And then he goes on to 
refer to a variety of cases in which per- 
sons having committed offenses have 
been delivered up. But he concludes 
with this proviso :" Quob omnia tamen 
sic intelligenda sunt, ut non stricte 
populus aut rex ad dedendum teneatur, 
sed, ut diximus, ad dedendum aut punien- ' 
dum (Id. sect. iv. p. 578 ; see also Bur- 
lemaqui's Principles, pt. 4, c. 3, sect. 
24.) Whence it seems, that Grotius also 
must have had in view only the cases 
where the act . committed is a crime by 
the laws of both countries. Were the 
doctrine, layed down on this point by 
the two authors cited, not thus limited 
it would go the length, in effect, in de- 
termining that a sovereign ought to 
punish his subject for an act, for which, 
by law, he cannot properly be punished. 

VoBt, on the other hand, citing the 
practice of the Romans, and contrasting 
it with that of the .nations of Christen- 
dom, expresses himself, so as to leave 
it to be inferred, that he treats the 
practice of surrender as one of comity, 
and of national duty, (VcBt de Stat. 
358 ; and see Story's Conflict of Laws, 
520.) . 

Puffendorff also, it is said, denies the 
right of surrender as a matter of right ; # 
(Burlemaqui, pt. 4. c. 3, sect. 24 ;) and 
*to the same effect are the arguments of 
Marten. (Law of Nations, book, iii. cap. 

3, sect. 23.) 

Lord Coke says, " it is holden, and 
so it hath been resolved, that divided 
kingdom's under several kings in league 
one with another, are sanctuaries for 
servants, or subjects flying for safety 
from one kingdom to another and upon 
demand made by them, are not by the 
laws and liberties of kingdoms to be de- 
livered ; and this (some say) is grounded 
upon the Law in Deuteronomy, non 
trades servum domino suo qui ad te 
confugerit." (3rd Inst. 180.) and he cites 
a case in 34 Eliz., in which the Queen, 
demanding from the French King, cer- 
tain of her subjects who had committed 
treason against her, the French King re- 
fused to deliver them up, alleging, that 

*BuCsee Story's Conflict of Laws, 521, note 4, 
where the learned author, referring to this alleged 
opinion of Puffendorff, adds, that he has been unable 
to find any passage to that effect in his work. 



110 



THE NEW-YORK LEGAL OBSERVER. 



The Law of Nations. 



u omnia regna profugis esse libera, 
regum interesse ut sui quisque regni 
libertates tueatur." And to this may be 
added a case referred to by Monsieur 
Merlin, (Repert. vol. 31, p. 382,) where 
a Florentine having committed a murder 
in England fled to Rome ; and being de- 
manded by the King of England, the 
Roman State refused to deliver him up. 

Chancellor Kent, advocates a con- 
trary opinion: "The language," says 
that eminent judge, "of the authorities 
is clear and explicit ; and the law and 
usage of nations rest on the plainest 
principles of justice. It is the duty of 
the government to surrender up fugitives 
on demand, after the civil magistrate 
shall have ascertained the existence of 
reasonable ground for the charge, and} 
sufficient to put the accused upon his 
trial. The guilty party cannot be tried 
and punished by any other jurisdiction 
than the one whose laws have been 
violated. Therefore, the duty of sur- 
rendering him applies as well to the 
case of the subjects of the state surren- 
dering, as to the case of subjects of the 
power remanding the fugitive." (Comm. 
vol. 1. p. 37.) 

But a writer and judge no less eminent, 
already referred to, after statiug the opin- 
ion of the learned Chancellor, observes, 
that other, distinguished judges and ju- 
rists have entertained a different opinion 
(Story's Commentarips on the American 
Constitution, iii, p. 675). 

In the English courts, there is a case re- 
ferred to in 4 Taunt. 43, by Heath, J., 
of the crew of a Dutch ship who had 
seized the ship and escaped with it to 
that country, and it was determined that 
they ought to be sent back to Holland, 
there to be tried. And there are two old 
cases, in one of which, Rex v. Hutchin- 
S07i, (3 Keb. 785), the court refused to 
bail a man committed on suspicion of a 
murder in Portugal. The other (Lun- 
dy'fl case 2, Vent, 314) followed in a 
more modern one, (Rex v. Kimberley, 
2 Str. 848), decides that a party may be 
committed there for a felony in Ireland, 
in order to be sent over there to be tried. 
The first case only decides that the pris- 
oner could not be bailed ; and the second 
determines the rule only as between two 
•tatea, members of the same political body 
of federation, and not as between states 
foreign to each other for all purpose. 



Such is a very brief outline of the 
authorities on this most intricate sub- 
ject ; and it seems, on reviewing them, 
rather difficult to coincide in the opinion 
of Chancellor Kent, in considering 
them as clear and explicit, or establish- 
ing anything like a settled rale. On the 
contrary, whatever may be considered a 
sound and reasonable theory, it is plain, 
we submit, on the whole, that there is a 
very considerable conflict, both in the 
opinions of jurists, and the decisions of 
tribunals as to what is the law of nations 
on this point. 

It will be found, however, we believe, 
that, in all tfie ca»pg put by jurists, as 
well as those decided by tribunals, in 
which it has been held, that one state 
ought to deliver up to another persons 
who have committed crimes in the ter- 
ritory of the second, the nllcdged crime 
has been an act which was a crime by 
the law of the state delivering up the of- 
fender, as well as by the law of the state 
where the offence was committed. And 
we have not found any authority for hold- 
nig, that, by the law of nations, one 
state is bound to deliver up to another, 
persons who have committed, in the ter- 
ritory of the second, an act criminal by 
the law of the second, but innocent by 
the law of the first. 



SELECT ENGLISH CASES, 



In Chancery. 

Before the Vice Chancellor of England, 
Brown v. Bamford. — May 87th 1842* 

A. Testator bequeathed certain property to Trustees, 
upon trust from time to time during the UGa of S. 
B. (a married woman) to pay the clear rents, in- 
terest, dividends, &c, unto such person or persons, 

( for such intents and purposes, dtc., as the said S- 
B by any writing fcc should appoint, but not by 

' way of assignment or other anticipation ; and in 
default of appointment, into her proper hands lor 
her sole and separate use : the reoaipts of S. B. or 
her appointees to be good discharges to the trus - 
tees :— Held, that though 8. B. had a limited power 
of appointment, yet, that by the general limitmUo* to 
her in default of appointment, ahe had power to 
anticipate ; and that the clause as to the receipts 
to the Trustees was not sufficient to imply too 
restriction. , 

Suggestions by the court, as to the insertion of neg- 
ative words in the receipt clause. 

Jork Beckett, by hfe wili t f«re t de- 
vised, and bequeathed usto Tnut***, 
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their executors, administrators, and as- 
signs, certain leasehold messuages and 
tenements, with their appurtenances, for 
all his term therein ; and also the remain- 
ing equal third part of the principle 
stocks, funds?, and securities to be ac- 
quired by means of a sale thereinbefore 
directed to be made of certain other lease- 
hold and freehold premises, " upon trust, 
nevertheless, from time to time during the 
natural life of his daughter Sophia Barn- 
ford, or until she should be duly declared 
a Bankrupt or take the benefit of any 
act passed or to be passed for the relief 
of insolvent debtors, to puy the clear rents, 
interest, dividends, and proceeds of the 
Jast mentioned leasehold hereditaments, 
stocks, funds, and securities, unto such 
person or persons, for such intents and 
purposes, and in such manner as the 
said SL Bamford by any writing or wri. 
tings under her hand, when and as the 
same should become due, but not by way 
of alignment, charge, or other anticipa- 
tion thereof, should, notwithstanding her 
present or any future coverture, direct or 
appoint \ and in default of any such di- 
rection or appointment, or so far as the 
same, if incomplete, should not extend 
into her proper hands for her sole and sep- 
arate use, independent of the debts, con- 
troal,or interference of her said present or 
any future husband, for which purpose the 
said Testator thereby directed that the 
receipts in writing under the hand of his 
said daughter Sophia Bamford should, 
notwithstanding any such coverture as 
aforesaid, be good and sufficient dis- 
charges for the last mentioned rents, in- 
terest, dividends, and proceeds, or so 
much thereof as should in such receipts 
respectively be expressed to have been 
received." The question now was, 
whether Sophia Bamford could, by virtue 
of the limitation to her in default of ap- 
pointment, anticipate the estate as owner, 
or whether the whole bequest taken to- 
gether was not a sufficient declaration 
against anticipation, so as to prevent the 
plaintiff from obtaining the decree prayed 
by his bill ; that the interest of Sophia 
Bamford under the said will was liable in 
respect of a certain guarantee, given by 
her as owner, she being at the time she 
gave the guarantee, and still, a feme 
covert. 

Bethel and John BaUy, in support of 
the demurrer: — The only case which 



gives rise to any doubt that this demur- 
rer is not good, is the case of Barrymore 
v. Ellis, (8 Sim. 1), where your Honor, 
held, upon the construction of a deed, 
that words against anticipation having 
only been inserted in the appointment 
clause, but not in the limitation clause 
to the feme covert in default of appoint- 
ment, was not sufficient to prevent her 
alienation; but the present is a very 
different case, for the question does not 
arise upon the construction of a deed, 
but of a will, where the key of construc- 
tion is the testator's intention. Now, 
by the words introduced in the appoint- 
ment clause against anticipation, it is 
very plain that the testator intended 
that his daughter should not have the 
power to alienate. The forms used by ' 
conveyancers are always of importance 
in these cases ; and it has long been 
considered unnecessary to repeat the 
direction against anticipation in the 
limitation clause. Mr. Jacob, in his 
edition of Roper on Husband and Wife, 
Vol. 2, Appendix, 402, gives the follow- 
ing precedent : u In trust to collect, get 
in, and receive the rents, issues, and 
profits of the several hereditaments and 
premises herein before granted and re- 
leased, or expressed and intended so to 
be, as and when the same shall become 
payable, and to pay the same to such 
person or persons, and for such intents 
and purposes, as the said S. J. (the wife) 
shall from time to time, notwithstanding 
her coverture, by any writing or writings 
under her hand, (but so as not to dispose 
of or affect the same by way of sale, 
mortgage, charge or otherwise in the 
way of anticipation,) direct or appoint, 
or in default of such direction or appoint- 
ment into her own hands, for her sole and 
separate use and benefit, independently 
and exclusively of her husband, the said 
— — -, and without being in anywise 
subject to his debts, control, inter- 
ference, or engagements; and the re- 
ceipts ofthe said S. J., or of her appoin- 
tees, notwithstanding her coverture, to 
be from time to time sufficient discharges 
for the same." Here, therefore, is the 
common form in deeds to the separate 
use of a feme covert, and to prevent 
anticipation, and we submit that your 
Honor will abide by it, and hold that 
the words in the present case are suf- 
ficient to restrain anticipation, much 
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more so as it is evident that the Testa- 
tor so intended. 

Stuart and Simpson, contra, not called 
on. 

Vice Chancellor. — Upon reading the 
words of the will, I thought that the 
question was to be, whether the words 
in Barrymore v. Ellis were not sub- 
stantially different from the words in«the 
present case, but that it is not so ; the 
two cases seem all fours ; and I must 
say that, were I now called upon to de- 
cide the question for the first time, I 
would decide it as decided in Barry- 
more v. Ellis; for though the common 
form is as stated by Mr. Jacob, in his 
edition of Roper, yet it always appeared 
to me to be a defective form. I remem- 
ber, that when I was in the habit of 
drawing deeds of the description in 
question, when I came to the receipt 
clause, I used to insert words to the 
following effect — that nothing should 
be a valid receipt to the Trustees to 
discharge them, except a receipt given 
by the wife's appointees or herself in 
respect of dividends then due and 
actually received by the Trustees before 
the receipt given, for then the Trustees 
could not properly pay more than the 
dividends actually due. [Bethel. — We 
have those words in the present case : 
he then read the clause.] It does not 
contain the negative words which I have 
suggested. My opinion is, that, unless 
there are negative words in the receipt 
clause, the common direction as to the 
receipts will not be sufficient to prevent 
anticipation, in the absence of the de- 
claration against anticipation. — Demur- 
rer over-ruled 



MISCELLAN EOUS. 

Sb Jeofrey Palmer,— After the restoration 
ot Charles II, Sir Jeoffrey Palmer was the 
first Attorney General, and held the place to 
the time of his death. He was a man of great 
ability in the law, and in that profession was 
what a lawyer should be, that is, master of. 
•nd not superior to, so as to despise the learn- 
ing cif his own profession ; but yet his wis* 
dom and generosity were incomparible. Dur- 
ing all the troubles of the times he lived 
quiet in the lemple, a professed and known 
cava her; and no temptation or fear ever 
shook his principles. He lived then in great 
business of conveyancing, and had no clerks 
but such as were strict cavaliers. One, I 
nave heard, was so rigid that he never could I 



be brought to write Oliver with a great O. 

And it was said, the Attorney chose to- pur- 
chase the manor of Charleton because bis 
master's name sounded in the style of it. — 
Such amusements may be allowed to please 
and divert a zealous oid gentleman, thai Jiv- 
ed to see and tni.>y al! ttye Iruits of. his hon- 
est ambition. When he was first made An 
lorney General, he had means, by the univer- 
sal renewal of grants and the floating of all 
manner oi concerns of the crown which set- 
tling must pass by him, to amass vast wealth, 
as others have done, and do. But he was mind- 
ful ot his old friends, the cavaliers, and gene- 
rally gave them their fees,and not only to such 
as he knew poor, lor a sort of charity, but to 
others, who had less need, out ol generosity, 
and as a mark of his friendship and recogui" 
tion of their merits. It was affirmed, that 
the patents granted to Genera! Monk, pass- 
ing lus office, came to near 25001. in fees, and 
fur honor and gratitude he took not si penny 
for himself. Such instances are rare, and no 
wonder, for in our days, the like would fail 
of due applause, and be despised as a fboHah 
weakness. It was observed, that aU those 
persons who were in his conversation or ac- 
quaintance, as well as employment, were not 
only loyal, but in all other respects very wor- 
thy men, and such as adhered to him to the 
last hour of his life, and after he was gone, 
kept their integrity and resolutipn to the end 
of their own, for very few, if any, ol ibem 
are yet living. He was a great lover of his 
profession, and took a pleasure to encourage 
young students, and admitted divers of them, 
in his society of the Middle Temple, to have 
access to him at evenings, and to converse 
familiarly with him, and B he was not only af- 
fable, but condescended to put cases, as they 
term it, with them.— I North's Examiner, p. 
510. 



Advocate* and clients. — An advocate, by 
the sacred duty which he owes his client, 
knows, in the discharge of that office, but 
one person in the world — that client, and 
none other. To save that clitnt by all ex- 
pedient means— to protect that client at all 
hazards and costs to all others, and among 
others to himself— is the highest and roost un- 
questioned oj his duties; and he must ooi nv 
ga rd the alarm— the suffering— the torment— 
the destruction— which he may bring upon 
any other. Nay, separating even the do- 
ties ot a patriot from those of an advocate, 
and casting them, if need be, to the wind, he 
must go on, reckless of consequences, it hia 
Tate should unhappily be to involve his coun- 
try in confusion for his client's protection.— 
I Lord Brougham. 



Wat*!** for a decision.— A gentlemm who 
has tor several years been in the enviable situa- 
tion of party to a suit in Chancery lately asked 
his solicitor how long he would have to wait 
for the decision or the Chancellor— "wait for 
the decision of the Chancellor !" said the 

to7e^re7 8liCal,y " liU *' ** ° f ^ m ^ 



THE 




fe#tw. 



Vol, I. 



NOVEMBER 26, 1842. 



No. 8. 



TRUSTS FOR SEPARATE USE. 



We direct the attention of our readers 
to the decision of the Vice Chancellor of 



use, independent of the debts, control, or 
interference of her then present or any- 
future husband ; for which purpose the 
testator directed that the receipts in 
writing:, under the hand of Sophia Bam* 
ford, should, notwithstanding any such 



England, in the case of Brown v. Bam- coverture as aforesaid, be good and suffi- 

ford (given in our last,) with reference cient discharges for the last mentioned 

to the doctrine of trusts for the separate *" ~ " J,,J * 

use of married women by which it would 

seem that the forms ordinarily used by 

conveyancers for restraining married 

women from disposing of their separate 

property by anticipation is insufficient for 

the purpose. A learned text writer thus 

expresses himself on the subject 

" We used to think that a limitation" 

in trust for the separate and inalienable 

use of A. B., would be sufficient to pro- 
tect A. B. from the husband's interfe- 
rence and her own improvidence ; and as 

many of our readers were probably of 

the same opinion, it is proper that their 

attention should be called to the doctrine 

of the Vice Chancellor of England, 

which, as his Honor himself observes, is so 

much at variance with ordinary notions. 
In Brown v. Bamford, lease-holds for 

years and stock in the funds were be- 
queathed to trustees, " upon trust, from 

time to time, during the natural lifc of 

Sophia Bam ford, or until she should be 

duly declared a Bankrupt, or take the 
benefit of any act passed or to be passed 
for the relief of insolvent debtors, to pay 
the clear rents, interest, dividends, and 
proceeds of such leaseholds, stocks, 
funds, and securities unto such person or 
persons, for such intents and purposes, 
and in such manner as Sophia Bam ford, 
by any writing or writings under her 
hand, when and as the same should be- 
come due, but not by way of assignment, 
charge, or other anticipation thereof, 
should notwithstanding her then present 
or any future coverture direct or appoint, 
and in default of any such direction or 



appointment, or so far as the same if 
incomplete should not extend, into her 
proper hands, for her sole and separate 



rents, interest, dividends, and proceeds, 
or so much thereof as should in such 
receipts respectively be expressed to have 
been received ; and from and after the 
decease, bankruptcy, or insolvency of the 
said Sophia Bam ford," then over. If, 
according to the doctrine of the old 
school of conveyancing, safety consisteth 
in length, this form should have been 
unimpugnable ; bnt it proved to be no 
match for the Vice Chancellor's astute- 
ness. After the testator's death, Sophia 
Bamford, then being uuder coverture, 
executed a guarantee to the Sunderland 
joint — Stock Banking company, for the 
debt of her son-in-law, expressly char- 
ging all the property to which she was 
entitled under the above mentioned will ; 
and upon a demurrer to a bill filed* to 
obtain the benefit of this charge, Sir L. 
Schadwell held that the charge bound 
the whole of her interest. After stating 
that he founded his decision on the same 
grounds as that in Barrymore v. Ellis, 
(8 Sim. 1), his Honor proceeded : — 

" I admit the common form to be in 
the terms stated ; but it has always ap- 
peared to me defective. When I was in 
the habit of drawing conveyances, and 
wished to settle on a lady property over 
which she was to have no power of anti- 
cipation, I always used to introduce an 
express proviso, that no receipt should 
be a discharge to the trustees, except a 
receipt given by the lady for the rent or 
dividends, according to the nature of the 
trust property then actually due. The 
proviso to which I have alluded declared, 
as far as my recollection serves me, that 
the receipts of the lady, under her own ' 
hand, to be given from time to time, 
after the rents or dividends should 
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have actually accrued due, should be 
and that no other receipts should be, suf- 
ficient discharge's to the trustees for the 
amount of the monies therein expressed 
to be received. In this case, however, 
there are no negative words in the 
receipt clause, and therefore there is 
nothiugto restrict the power which Mrs. 
Bamford had to dispose of or charge 
the rents and dividends of the trust 
property, under the general direction to 

Eay those rents and dividends to her for 
er separate use." 
The limitation in Barrymore v. Ellis, 
was very similar to that in Brownv. Bam- 
ford. It was contained in a deed of 
settlement of an annuity, and ran thus ; 
" in trust during the joint lives of J. M. 
Williams and Lady Barrymore, to pay 
the annuity, as the same should become 
due and payable, to such person or per- 
sons, and for such intents and purposes, 
as Lady Barrymore should by any 
writing signed with her name in her 
own handwriting, notwithstanding her 
said coverture, direct or appoint, but so 
as not to deprive herself of the benefit 
thereof by sale or other anticipation ; and 
for want of such direction or appoint- 
ment, to pay the same to Lady Barry- 
more, for her own sole separate and 
peculiar use and benefit, it being thereby 
agreed and declared that the said an- 
nuity should not be subject to the debts, 
control, interference, or engagements 
of J. M. Williams, and that the receipt 
or receipts of Lady Barrymore, or of any 
person or persons so to be by her appointed 
to receive the same as thereinbefore Was 
mentioned, should, notwithstanding her 
marriage with J. M. Williams, be a suf- 
ficient discharge or sufficient discharges 
to the person or persons paying the 
same, or any part thereof." Sir L. 
Shadwell, V. C. — The deed appears to 
me to admit of this construction, namely, 
that in the first instance it is a grant to 
such person or persons as Lady Barry- 
more should, in a given manner, appoint, 
and subject thereto to her sole use 
generally } and if that be so, then it was 
competent to her to dispose of the an- 
nuity, without executing the power in 
the manner before referred to. The 
deed does not say, " do and shall pay 
the same into her own hands, &c." 
but simply "to her for her own 
sole use," then, is this different from a 



limitation to such uses as A. shall in a 
certain manner appoint, and subject 
thereto to A. generally % In my opinion, 
this is within the spirit of Cox, v. Cham- 
berlain, (4 Ves. 631,) which has been 
supported at law by Roach v. Wadkam, 
(6 East, 289, and Wilde v. Fort, (4 
Taunt 334.) For Lady Barrymore had 
both a limited power of appointment and 
the general uncontrolled dominion over 
the property; and therefore if we find 
her conveying the property, the grantee 
will take, notwithstanding the restric- 
tions imposed on the power of disposi- 
tion." 

Cox v. Chamberlain decided, that 
where a party has a power of appointing 
the use, and an estate in default of the 
power, he may convey under his owner- 
ship, without exercising the power or 
observing the formalities made neces- 
sary to such execution ; and this doc- 
trine was recognised in Roach v. Wad- 
ham ; and in Wilde v. Fort, (where the 
point did not arise,) Cox. v. Chamber- 
lain, is mentioned as an authority. But 
to decide that a power to appoint a legal 
estate by way of use does not, by im- 
plication, do what by no express works 
or devise can possibly be done, take 
away the incidents of a common law 
estate, limited in default of appointment, 
is a very different thing from deciding, 
that, in limitations entirely equitable, in 
construing which the intention and 
substance and not the form are regarded, 
— an intention distinctly and unequivo- 
cally expressed, and consistent with 
equitable doctrines, is to be defeated 
by an implication for which, in fact, 
there can be no place, unless the inten- 
tion expressed in the previous part of 
the limitation never existed. This is a 
a revival of the doctrine of Newton v. 
Reid and Massay v. Parker, in a still 
more unreasonable and extravagant 
form. In those cases it was said, that, 
as an unmarried woman had an unre- 
stricted power of disposing of property 
limited in trust for her, notwithstanding 
a declaration against alienation, and as 
marriage is generally a gift in law by 
the woman of her personal estate to the 
husband; therefore, on marriage without 
a settlement, such property passes to 
the husband free from the restraint. 
But that doctrine is over-ruled ; and we 
confidently anticipate that the decision 
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in the cases upon which we are com- 
menting will share its fate. 

The decision in Lady Barrymore's 
case is, perhaps, the most extraordinary 
of the two, because, in that case, the 
direction as to receipts extended only 
to receipts signed by Lady Barrymore 
herself, or by aay person or persons so 
to be appointed by her, i. e. appointed 
under the preceding power of appoint- 
ment without anticipation. Surely, if 
the maxims " " Express um facit cessare 
taciturn" and " Expressio unius est ex- 
clnsio alterius," are ever capable of ap- 
plication, this was a case for applying 
them. 



IN BANKRUPTCY. 

17. 8. DISTRICT COTJKT FOR THE NORTHERN 
DISTRICT OP NEW YORK. 

Before the Hon. Alfred Conklino. 

Ex parte the General Assignee in re 
Abner H. Allen, a Bankrupt. 

Ex parte the General Assignee, in re 
Henry Hunt, a Bankrupt. 

Ex parte the General Assignee, in re 
Archibald Campbell, a Bankrupt. 

Ex parte the General Assignee, in re 
Levi Thayer and Joel Thayer, Bank- 
rupts. 

By the institution, and diligent prosecution of a suit 
Dy a creditor's bill, without collusion with the de- 
fendant, and in good faith, the complainant ac- 
quires a lien on the property of the defendant, 
which is not divested oy a decree of bankruptcy 
entered on a petition filed \iy or against the defendant 
aubsequently to the full commencement of the suit.* 

In each of these cases application hnd 
been made to the Court in behalf of the 
assignee for an injunction to rest ruin 
certain creditors of the bankrupt from 
farther prosecuting of a suit against him 
by a creditor's bill in the Court of Chan- 
cery of the state. 

I* appeared that the suits had nil ^teen 
commenced, apparently in good faith, be- 
fore the presentation of the original peti- 
tions in bankruptcy. 

Conrling J. — In the case of Hezekiah 

♦ See the opinion of Judge Belts, ante p. 53. 



Thayer, it was decided that no lien can 
be acquired by the institution of a suit 
by a creditor's bill in the Court of Chan* 
eery of this state, which will prevail 
against the title of an assignee of the 
estate and effects of the defendant under 
a decree of bankruptcy founded on a 
petition filed in this court before the 
commencement of such suit. 

With that decision I am entirely 
satisfied ; and as far as I have been 
informed, it has generally been ac- 
quiesced in as sound. It is clear that 
the property and rights of property of 
the bankrupt which it is declared by 
the 3rd section of the bankrupt act 
shall, by force of the decree of bank- 
ruptcy, be divested out of the bankrupt, 
and vested in the assignee, are such 
property and rights of property as he 
had at the time of the filing of his peti- ' 
tion. But the important question re- 
mains to be decided, at what stage of 
the proceeding, when instituted in good 
faith and without collusion with the 
bankrupt, before the filing of the petition 
in bankruptcy, it becomes effectual in 
favor of the complainant as against the 
assignee under a decree of bankruptcy 
made in pursuance of a petition subse- 
quently filed. Is it from the time of 
the commencement of suit by filing the 
bill and service of process 1 or, from the 
entry of the order for the appointment 
of a receiver 1 or, not until an actual 
assignment by the defendant to the 
receiver 1 This I have, found to be a 
question of no little difficulty and em - 
barrassment. 

On the one hand it is the duty of the 
court to protect the general creditors 
against all claims of individual creditors 
inconsistent with the objects and policy 
of the act ; and on the other hand it is 
no less the duty of the court to abstain 
from interfering with claims falling with- 
in the just scope of the last proviso of the 
second section of the bankrupt act. 

The proviso is in these words : " Pro- 
vided, that nothing in this act contained 
shall be construed to annul, destroy, or 
impair any lawful rights of married 
women or minors, or any liens, mort- 
gages, or other securities on property 
real or personal, which may be valid by 
the laws of the states respectively, and 
which are not inconsistent with the 
provisions of the second and fifth sec- 
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tion of this act." In giving a construction 
to the terms liens and securities in this 
enactment, I can perceive no ground on 
which the courts would be warranted in 
limiting them .to claims recognized and 
enforced in courts of law, as contradis- 
tingished from those recognized only in 
equity. Reliance was placed, at the 
argument, on the definition of the term 
lien usually given in the English books, 
viz : " a right to possess and retain a 
thing until some charge upon it is paid 
or removed." This is the definition of 
a lien at law. It is defective when used 
in reference to the jurisprudence of this 
state, and of most of the other states of 
the Union, in not aptly describing one 
of the most common and important liens 
under our laws — that of a judgment 
creditor on the lands of his debtor: 
which consists in a right to sell the 
lands at once under a fieri facias, and 
not as in England, to receive the rents 
and profits of a moiety of them under an 
elegit. In respect' to personal estate 
this definition is strictly true, because 
the lien upon personal property is re- 
cognized at law to exist only in con- 
nection with the possession or right 
to possess the thing itself, and ceases 
when the possession is voluntarily given 
up. A familiar illustration of a lien 
of this description is that which exists 
in favor of artizans and others who have 
bestowed labor and services upon the 
property, in its repair, improvement, 
and preservation. Liens at law generally 
arise, either by express agreement of 
the parties, or by the usage of trade, 
which amounts to an implied agree- 
ment, or by mere operation of law. 
[See 1 Story Eq. Jurisp. 6 506, and 2 
lb. §1216.)— "But," says Mr. Justice 
Story, (2 Eq. Jurisp. § 1217,) " there 
are liens recognized in equity, whose 
existence is not known or obligation en- 
forced at law, and in respect, to which 
courts of equity exercise a very large 
and salutary jurisdiction." 

In regard to these liens it may be 
generally stated, that they arise from 
constructive trusts. They are therefore 
wholly independent of the possession 
of the thing, to which they are attached, 
as a charge or incumbrance ; and they 
can be enforced only in courts of equity. 
The usual mode of enforcing a lien in 
equity, if hot discharged, is by a sale 



of the property, to which it is attached. 
Among the liens of this description 
enumerated by the learned author is 
that which the vender of land has on the 
land for the amount of the purchase 
money, not only against the vendee 
himself, and his heirs, and other privies 
in estate* but also against all subsequent 
purchasers, having notice that the pur- 
chase money remains unpaid. And with 
regard to this equitable lien, at least, it 
seems to be settled in England that the 
assignees of a bankrupt are bound by it 
— because, as the Master of the Rolls 
said in the case of Mitford v. Mitford, 
(9 Ves. Jun. 100,) the assignment by the 
commissioners, like any other assign- 
ment by operation of law, passes the 
rights of a bankrupt precisely in the same 
plight and condition as he possessed them. 
See Sugden on Vendors, 3 Lond. ed. ch. 
12, 406? 2 Story Eq. Jurisp. §1228: 7 
Wheat, 46; and the authorities there 
cited. This shows that no distinction 
is made in this respect under the Eng- 
lish bankrupt laws between liens in 
equity and at law; and the reason 
assigned, it will be seen, is equally ap- 
plicable to all liens. The principle is 
that the assignee of a bankrupt is deemed 
to take not as a purchaser for a valuable 
consideration without notice, but as a 
mere volunteer. Now it is worthy of 
remark that the third section of our 
act, under which the assignee acquires 
his title, if it does not expressly recog- 
nize this principle, is at least in perfect 
harmony with it. It declares that the 
assignee, in virtue of the decree of 
bankruptcy shall become invested with 
all the property and rights of property 
of the bankrupt, and " shall be vested 
with all the rights, titles, powers, and 
authorities, to sell, manage, and dispose 
of the same and to sue for and defend 
the same, subject to the orders and di- 
rections of such court, as fully, to all 
intents and purposes, as if the same 
were vested in, or might be exercised 
by, such bankrupt before or at the time of 
his bankruptcy declared as aforesaid,* 
and all suits in law or in equity, then 
pending, in which such bankrupt is a 
party, may be prosecuted and defended 
by such assignee to its final conclusion, 
in the same way, and with the same effect 
as they might have been by such bank- 
rupt." It is to be observed also that the 
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terms "liens, mortgages or other se- 
curities," are used in the proviso in 
question without any other express limi- 
tation than that imported by the refer- 
ence in the last clause of the proviso to 
the 2d and 3d sections of the act. The 
reference to the 2d section is clearly for 
the purpose of guarding against any 
construction of the saving which would 
give effect to liens &c, created or given 
in contravention of the provisions of 
that section, but which independently 
of it would be valid by the laws of the 
state : such for example, as a bond and 
warrant of attorney or a mortgage exe- 
cuted by a debtor in contemplation of 
bankruptcy and for the purpose of giving 
a preference to one or more of his 
creditors over the general creditors. 

The reference to the 5th section is for 
the purpose of more fully ensuring a 
compliance with its provisions designed 
to secure equality among all the credi- 
tors " coming in and proving their debts 
under the bankruptcy ;" it being by that 
section among other things, declared, 
that " no creditor or other person, com- 
ing in and proving his debt or other claim, 
shall be allowed to maintain any suit at 
law or in equity therefor, but shall be 
deemed thereby to have waived all right 
of action and suit against snch bank- 
rupt ; and all proceedings already com- 
menced, and all unsatisfied judgments 
already obtained thereon, shall be deem- 
ed to be surrendered thereby." There is 
nothing therefore in this limitation to 
exclude equitable liens from the opera- 
tion of the proviso. It is clear, moreover, 
that it was not intended to use the words 
liens in the proviso, in any precise defi- 
nite sense, because the laws of the state 
in which the question arises in any case, 
are expressly referred to and adopted 
as the test by which the question is to 
be determined. Thus by the Revised 
Statutes of New York, a lien is expressly 
given on ships and vessels on account 
of work done and materials furnished in 
their building and repair. And if I mis- 
take not, a similar lien is also given by 
a later act in favor of house builders : 
and in Massachusetts what is called the 
Mechanics' lien is given by the local 
1 jaw. These liens may or may not be 
given by the laws of other states. But 
i where they are given, there can be no 
doubt of their being embraced in the 



saving of the bnnkrupt act. Nor can I 
discover any good reason found* d in ab* 
stract justice or in the policy of the bank- 
rupt act, for making a distinction in this 
respect between equitable and legal liens. 
Liens in equity are as meritorious as 
those at law, and it would be as unjust to 
disregard the one as the other. And to 
give effect to either as against the gen- 
eral creditors of a bankrupt would equal- 
ly conflict with the policy of the bunk, 
rupt act. 

The proceeding in the court of chan- 
cery of this state by what is familiarly 
known as a creditor's bill, is a highly 
stingent remedy in favor of judgment cred- 
itors given (or recognized), and regulated 
by statute ; and its operation and effect 
are to be d> termined by reference to the 
decisions of tire state courts, so far as 
they furnish an intelligable guide. It is 
limited to judgment creditors, and can be 
resorted to by them only after they have 
exhausted their remedy at law, by a fruit- 
less effort to obtain satisfaction by writ 
of fieri facias. Its especial object is.to 
discover and reach the property of the 
judgment debtor not subject to execution 
at law. No one doubts that at some 
stage of it, the prosecuting creditor ac- 
quires an exclusive right to satisfaction 
out of the property of the defendant when 
it is not bound by any prior lien. This 
right can be nothing less than a lien valid 
by the laws of the state ; and the only 
question is at what stage of the proceed- 
ing does it attach. And upon this point 
the decisions of the courts appear to me 
to leave no room for doubt. It has been 
repeatedly decided that such lien is ac* 
duired at the commencement of the suit; 
that is to say, by the filing of the bill and 
the service of a subpoena. It is some* 
times called a preference, sometimes a 
priority, sometimes simply a lien, and 
sometimes a specific lien ; and it has uni- 
formly been held to prevail over any sub- 
sequent voluntarily assignment by the 
debtor ; and, what is still more pertinent, 
and, as it seems to me, ought of itself to 
be nearly decisive of the question in this 
court, over a subsequent assignment under 
the insolvent acts. 2 Paige, 333; lb. 
567 ; 20 Johns. 554 ; 4 Johns. Ch. Rep. 
637 ; Hayden v. Bucklin et. al. (recntly 
decided by the Chancellor), in which it 
is decided that the Hen is not created by 
the mere filing of the bill alone, but that 
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the service of a subpcsna is also neces- 
sary. 

The only case I have met with which 
seems to militate at all againBt this 
doctrine, is that of Lansing v. Robinson, 
7 Paige, 364. In that case it is Baid 
that a judgment creditor may levy on 
the property of the defendant which is 
the proper subject of a levy and sale on 
execution, notwithstanding the penden- 
cy of a suit against him by creditor's 
bill brought by another judgment cred- 
itor, at any time " before the title of the 
defendant in such property is equitably 
divested, by an order for a sequestration 
thereof, or for the appointment of a re- 
ceiver." ^But there is nothing in this 
ease, properly understood, which con- 
flicts with the other cases to which I 
have referred. The remark I have 
mentioned is in fact but a repetiton of 
the language of one of the general rules 
framed and promulgated by Chancellor 
Walworth several years before, under a 
comprehensive power given to him by 
statute for that purpose. I am not fully 
apprised of the policy which dictated 
this rule. But the particular and more 
appropriate design of a creditor's bill 
is to enable the creditor to appropriate 
such property of the debtor as is not 
liable to seizure by fieri facias ; and as 
the practice is to require the defendant 
to assign to the receiver all his property, 
whether subject to execution or not, 
it was probably thought bu\ just to other 
ereditors to take care that no unneces- 
sary impediment should be thrown in 
the way of their ordinary legal remedy. 
The right thus reserved of levying on 
the property of the defendant after the 
commencement of the suit, is therefore 
but a particular exception, which tends 
the more clearly to establish the geneial 
rule. 

My conclusion then is, that by the 
institution, and diligent prosecution, of 
a suit by a creditor's bill, without col- 
lusion with the defendant, and in good 
faith, the complainant acquires a lien on 
the property of the defendant which is 
not divested by a decree of bankruptcy 
entered upon a petition filed by or 
against the defendant, subsequently to 
the full commencement of the suit. I 
am not called upon now to trace out this 
doctrine to all its legal consequences. 
The bankrupt act is now the law of the 



land, and is alike obligatory upon the 
state and the national courts. I under- 
stand it to be a settled rule of procedure 
in equity that when, pendente Ut* } the 
defendant's interest in the subject matter 
of the litigation becomes vested by op- 
eration of law in another, as by an as- 
signment in bankruptcy, the complainant 
is bound to make such other person a 
party to the suit. Sedgwick v. Cleveland, 
7 Paige, 287. This rule, and the author- 
ity given to the assignee by the third 
section of the act to prosecute and de- 
fend all pending suits in which the bank- 
rupt is a party, will secure justice to the 
general creditors of bankrupts against 
attempts by individual creditors to ob- 
tain undue advantages by resorting to 
the state court of Chancery, and leaves 
to this court the less apology for the 
exercise of questionable powers. It 
, being a settled principle in this court 
| and, as far as I am informed, in all the 
| national courts, that a decree of bank- 
j ruptcy when granted, and the title of the 
i assignee acquired under it relate back to 
i the time of filing the petition and embrace 
I all the property the petitioner then had, — 
1 it follows, I imagine, that all steps taken 
by the complainant between the time of 
' filing the petition and the entry of the de- 
cree, (if indeed he ought to be allowed 
during (he interim to proceed at alk) are 
to be considered as taken at his peril, and 
are not to be deemed binding on the as- 
signee. If the complainant, after filing his 
bill and obtaining an injunction, fails to 
prosecute bis suit with proper diligence 
and to obtain the appointment of a re- 
ceiver, the case of Osborn v. Hyer f (2 
Paige, 342,) is an authority for savins 
that his injunction will be dissolved, and 
his lien superceded. See also, 4 Paige, 
574. If the suit shall appear to have 
been commenced nt the instance of the 
bankrupt — or by collusion with him, in 
contemplation of his bankruptcy, for the 
purpose of securing a preference to the 
complainant, it would be a fraud upon 
the bankrupt net and could not be sus- 
tained. And if it should appear to have 
been resorted toby the complainant after 
being informed that the defendant was 
about to apply for the benefit of the 
bankrupt act, or after notice of a prior act 
of bankruptcy, committed by him and of 
the intention of another creditor to pe- 
tition to have him declared a bankrupt, it 
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would deserve grave consideration wheth- 
er such a proceeding ought to be upheld. 
It is proper to add, in conclusion, that 
I do not consider this decision as at all 
conflict ion with that of the Circuit Court 
for the Massachusetts district, in the case 
of Foster (Law Reporter for June, 1842,) 
which has so justly been regarded as of 
very high authority, and on which so 
much reliance has been placed in the 
cases now before the Court. The co- 
pious learning by which Mr. Justice 
Story has illustrated the subject and for- 
tified his conclusion upon the particular 
case before him, has naturally enough 
led to a misapprehension of the scope of 
the decision. If, for example, the ques- 
tion before that Court had been whether 
a levy by writ of fieri facias on the prop- 
erty of the petitioner, made before the 
filing of his petion, was to be held valid 
and effectual against the proceeding in 
Bapkruptcy, the case, in my judgment, is 
far from warranting the inference that the 
decision would have been adverse to the 
judgment creditor. The claim set up by 
the creditor in the case of Foster was 
founded on an attachment upon mesne 
' process, and could give at most but an 
iocobate conditional lien. No judgment 
had been obtained, and the attaching 
creditor might never be able to prove 
that he was entitled to a judgment. The 
Court considered it entirely clear that if 
the defendant should obtain his discharge 
pending the suit and before judgment, he 
or the assignee would be entitled to plead 
such discharge in bar of the suit. Upon 
this ground it was held, and as it seems 
to me correctly held, that the plaintiff had 
not obtained such a lien as it was the in- 
tention of the act to protect ; and that it 
was the duty of the district .court, as a 
court of equity, sitting in Bankruptcy, so 
far to restrain him in his race of diligence 
while the bankrupt proceedings were in 
progress, as to prevent him from obtain- 
ing a judgment which would over-reach 
and defeat the just rights of other credit- 
ors, and the right of the bankrupt, if en- 
titled to a discharge, to plead it in bar of 
the suit. This was a very different case 
from that of a suit by creditor's bill, in 
which the complainant is seeking not to 
establish for the first time, a claim against 
the defendant, but rather to obtain satis- 
faction of a claim already established. It 
is a resort to the court of chancery for 



the discovery and application of the de- 
fendant's property in conformity with the 
judgment of a court of law already pro- 
nounced, and of whieh it would have al- 
ready given the complainant the fruits if 
it had possessed the power. 

The several cases pending before the 
Court differ in respect to the stages that 
had been reached in the proceedings in 
chancery when the petitions in bankrupt- 
cy were filed. But they all agree in 
having been fully commenced before the 
petition, and therefore under this decision 
tall within the same category. The pe- 
tition in each case must be dismissed. ' 



IT. 8. DISTRICT COURT FOR THE SOUTHERN 
DISTRICT OF NEW YORK. . 

Before the Hon. S. R. Betts. 

In the matter of the Petition of Maynard 
Bragg, a Bankrupt. 

After the Bankrupt has been examined by the oppo- 
sing creditors, his counsel cannot crow examine him 
on the matters opened by the examination, but the 
Bankrupt may, under the advice of his counsel, giro 
explanations and corrections of his statement. 

The examination of the Bankrupt taken before a 
master in Chancery in Equity procedings may be 
admited in evidence by the commissioner, as far as 
it goea,to elucidate the state of his affairs. 

This was a case submitted by counsel 
for the opinion of the court, the points in- 
volved in which will appear in his Honor's 
decision. 

Betts J. — This case comes up on ex- 
ceptions to the decision of commissioner 
Miller, rejecting and admitting testimony 
on the hearing before him. 

After the Bankrupt had been examined 
by the opposing creditors, his counsel 
proposed to cross examine him on the 
matters opened by that examination. 

The commissioner decided that the 
Bankrupt might, under the advice of his 
counsel, give explanations and corrections 
of his statements ; but that his counsel 
could not put questions to him in the way 
of a cross examination. To this decision 
the bankrupt excepts. 

The 4th section of the net declares} 
" the bankrupt shall at all tiroes be sub- 
ject to examination &c, in all acts rata- 
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ting to such bankruptcy, and his acts and 
doings, and his property and rights of 
property &c." 

This authoity is in substance the same 
ns given by the English Bankrupt acts of 
1 James ch. 15 and 5 Geo. 2 ch. 30. 

The English acts do not allow as mat- 
ter of right that any one examined by the 
commissioners shall bo attended by coun- 
sel, it is regarded a mater of favour to 
permit counsel to be present at the exam- 
ination (ex parte Parsons, 1 Atk. 204,) 
our proceedings are manifestly more lit- 
eral in respect to the method of conduc- 
ting an examination, aud we accordingly 
permit the testimony produced by or 
against a bankrupt (o be subjected to the 
scrutiny of a cross examination. 

A cross examination is not only for the I 
purpose of explaining or qualifying state- 
ments that have been made on the direct, 
but its purpose and effect in proceedings 
in our courts is to introduce substantive 
evidence for the party pursuing it, 
and accordingly a set of facts intirely 
independent of his statements in chief 
may be called from a witness, and in that 
way he maybe improved by the adversary 



This testimony was properly admitted 
so far as it went to elucidate the state 
of the bankrupt's property. 

The creditors had a right to use bis 
declarations written or oral against the 
verity and integrity of his inventory, and 
his sworn statements would be of still 
stronger effect if they were in collision 
with his representations on his papers 
in this court. 

I accordingly affirm the decision of 
the commissioner on both points, and 
over-rule the exceptions. 

PRACTICAL POINTS. 



party to set up a new case, or to over- 
throw that he was adduced to support. 

The examination of a party himself 
must however rest upon different princi- 
ples. The act authorizing his examina- 
tion indicates this, as he may be ex- 
amined on written interrogatories or 
orally, which necessarily imports that he 
is, as in chancery proceedings, liable to 
be compelled to make discoveries in the 
matter, and that accordingly his answers 
are evidence only in the particulars 
inquired of. 

There is nothing in* the statute deno- 
ting that Congress intended the bankrupt 
when examined, should become a com- 
petent witness in all respects so as to 
be enabled to give testimony on his 
own behalf beyond and out of the sub- 
ject matter of his examination by the 
creditor. 

I think the commissioner properly 
over-ruled the application, and that he 
placed the proper limitation upon the 
right of the bankrupt and his counsel. 

Another exception was taken that the 
commissioner admitted in evidence an 
examination of the bankrupt taken be- 
fore a master in chancery in some equity 
proceedings. 



PARCEL BY RAILWAY. 



A case of some interest has recently 
occurred in England, with respect to 
carriage by railway — for the principle 
applies equally to injury to persons as 
to parcels. A parcel was delivered at 
Lancaster and Preston Junction Sail- 
way Company, directed to a person at a 
place in Derbyshire. The person who 
brought it to the station offered to pay 
the carriage, but the book-keeper said 
it had better be paid by the person to 
to whom it was directed, on the receipt 
of it. The Lancaster and Preston Junc- 
tion Railway Company were known to 
be proprietors of the line only as far as 
Preston, where the railway unites with 
the North Union Line, and that after- 
wards with another, and so on into 
Derbyshire. The parcel having been 
lost, after it was forwarded from Pres- 
ton, it was held that the Lancaster and 
Preston Railway Company were liable 
for its loss. " It is admitted, " said 
Lord Abinger, C. B., " by the defendant's 
counsel, that the defendants contract to 
do something more with the parcel, than 
merely to carry it to Preston ; they say 
the engagement is to carry to Preston, 
and there to deliver it to an agent, who 
is to carry it further, who is afterwards 
to be replaced by another, and so on till 
the end of the journey. Now that is a 
very elaborate kind of contract ; it is, 
in substance, giving to the carriers a 
general power along the whole line of 
route, to make at their pleasure, fresh 
contracts, which shall be binding upon 
the principal who employed them. But 
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if, as it is admitted on both sides, it is 
clear that something more was meant 
to be done by the defendants than carry 
' ing as far as Preston ; is it not for the 
jury to say what is the contract, and how 
much more was undertaken to be done 
by them! [The jury had found for 
the plaintiff J " It is better that those 
who undertake the carriage of parcels 
for their mutual benefit, should arrange 
matters of this kind inter sc, and should 
be taken each to have made the other 
their agents to carry forward;" and 
Mr. Baron Rolfe, before whom the cause 
was tried, said — "What I told the jury 
was only this, that if a party brings a 
parcel to a railway station, which in this 
respect is just the same as a coach 
office, knowing at the time that the com- 
pany only carry to a particular place ; 
and if the railway company receive and 
book it to another place to which it is 
directed, prima facie they undertake to 
carry it to that other place." " If I took 
my place at Euston Square, and pay to 
be carried to York, and am injured by 
the negligence of some body between 
Euston Square and York, I do not know 
why I am not to have my remedy against 
the party who so contracted to carry 
me to York " Muschamp v. Lancaster 
and Preston Junction Railway Company, 
8 Met. and Wels. 421. 



COURT OF COMMON PLEAS. 

• i "■ ■ 

Before the Honorable Michael Ulshoef* 
fee, and Judges Ingraham and Inglis. 

William A. Ellery ©. Seth W. Bene- 
dict. 

A. note was nren in payment of an invoice of coal 
purchased by the defendant of Messrs. M., who 
were dealers in coals at Jersey City ; the purchase 
was made anterior to the date of the note. The 



coal in question was purchased by Messrs. M. ( an- 
terior to the spring of -1841, of the Morris Canal and 
Banking Company. In March 1841, the Morris 
Canal and Banking Company issued a large amount 
of Post Notes, called by them Toll Post Notes, 
similar to Bank Bill*, and for the purpose of giving 
tnem currency they issued an advertisement, stating 
" that they would receive at par their notes payable 
in twelve months from issue, and receivable for 
canal tolls in payment of all debts and dues to the 
Company, and with a view to insure the speedy 
liquidation of the amount about to be issued to the 
contraiAor then employed in the enlargement of 
their wBrka, and the toll collectors were instructed 
to receive the same at par, the coal agent A; S. D. 
2 



was instructed to receive them in payment of all 
coal sold at par— the attorney's of the Company at 
Newark, Jersey City, and elsewhere, were autho- 
rized to receive them on account of all debts and 
judgments due and becoming due, and as a further 
security to the public receiving the same, the coal 
at Jersey Cily sold to M.. was for sale to the extent 
of several thousand tons, at the fair market cost 
price for which the said notes of the Company 
would be received at par,"— after defendant had 
purchased the coal and given his note, Messrs. M. 
informed him that he might pay bis note in the 
Canal Toll Post Notes. Messrs. M. transferred* 
the note to the Morris Canal and Banking Com- 
pany on account of their indebtedness to the Com* 
Eany : when the note arrived at maturity it was held 
y the Company and deposited for collection in the 
Bank of the United States in New York, and on 
being presented, the defendant teudered post notes 
in payment. Held that the tender should have been 
to the Dlaintiff and not to the Bank, which held the 
note when it became due. 
Under the general issue the plaintiff was allowed to 
prove a tender. 

This was an action to recover the 
amount of a note for $331: 50, dated 
New York, March 24th 1841, and paya- 
ble three months after its date to the 
order of J. W. and J. Morgan. The 
facts appearing in the case are the fol- 
lowing ; — 

The note was given in payment of an 
invoice of coal purchased by the defen- 
dant of the Messrs. Morgans, who are 
dealers in coals at Jersey City. The pur* 
chase was made by the defendant an- 
terior to the date of the note, the coal 
sold to the defendant by the Messrs. 
Morgans, was purchased by them in the 
spring of 1841 of the Morris Canal and 
Banking Company. In the month of 
March 1841, the Morris Canal and 
Banking Company issued a large amount 
of post notes called by them Canal Tofl 
Post Notes, in the similitude of bank 
bills, and intended to circulate as money, 
and for the purpose of giving their said 
post notes a currency in the community, 
caused to be publishnd for a considers* 
ble length of time in several of the news* 
papers of the State of New Jersey, and 
the city of New York, of extensive cir- 
culation in the vicinity of New York, an 
advertisement, of which the following id a 
copy : — 

" The Morris Canal and Banking Com* 
pany hereby give notice that they will re* 
ceive at par their notes payable in twelve 
months from issue, and receivable let 
canal tolls, in payment of all debts and 
dues to the company, and with a- view 
to insure the speedy liquidation of the 
amount about to be issued to the con- 
tractor now employed in the enlargement 
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of their works. The toll collectors are 
instructed to receive the same at par. 
The coal agent A. S. Donuer, Newark, 
is instructed to receive them in payment 
of all coal sold at par. The attorney's 
of the company at Newark, Jersey City 
and elsewhere are authorized to receive 
them on account of all debts and judg- 
ments due and becoming due, and as a 
further security to the public receiving the 
same, the coal at Jersey City, sold to J. 
Wand and J. Morgan, is for sale to tin 
extent of of several thousand tons at -the 
fair market cost price, for which the'said 
notes of the company will be received nt 
par. The foregoing ^absolving powers 
are fur greater than the amount authorized 
to be issued. By order of the board, 

Signed, E. R. Biddle, President. 
Jersey City, March 25th, 1841." 
Jg After the defendant had purchased the 
coal of the Messrs. Morgans, and execut 
the note sued. upon, this advertisemented 
came under his notice.— The Messrs. Mor- 
gans informed the defendant that he might 
pay his note in the Canal toll post 
notes, (the Morris Canal and Banking 
Company, having promised them to re- 
ceive their said notes at par, in payment 
for the Coal sold therein by the company.) 
The Messrs. Morgans transferred the 
note to the Morris Canal and Banking 
Company, as payment on account of their 
general indebtedness to that company. — 
At its maturity the note was held by the 
eomapny nod wag deposited by them for 
collection in the Bank of the United 
States in New York. When the note was 
presented by the notary for payment, 
the defendant tendered post notes to the 
amount thereof in payment and subse- 

Suently made a similar tender at the 
tank of the United States in New York, 
to the teller who had the note in charge — 
The Bank of the United States in New 
York, under the direction of the Morris 
Canal and Banking Company, declined 
accepting the post notes. The note was 
subsequently transferred by the Morris 
Canal and Banking Company, to the 
plaintiff who then was and for many yeurs 
prior thereto had been a clerk in their 
banking house in Jersey city. 

At the trial of the cause the defendant's 

counsel offered the plaintiffs counsel, post 

notes to the amount of the note sued upon. 

The tender was then again declined. 

At the suggestion of his Honor Judge 



Ingrnham, who presided at the trial, a 
verdict was taken for the plaintiff, sub- 
ject to the opinion of the court upon the 
case. The defendant had pleaded the 
general issue only. 

S. A. Crapo, for the plaintiff now con- 
tended. 

I. That the agreement set up by the 
defendant and founded upon the advertise- 
ment of the Morris Canal and Banking 
Company, was nudum pactum. 

II. That the evidence as to the tender 
was inadmissible — the tender having 
neither been pleaded, or notice thereof 
given. 

//. F. Clark for the defendant, con- 
tended that the plea of (he general issue 
was sufficient and upon the merits. 

I. That the published advertisement 
of the Morris Canal and Banking Com- 
pany of March 25th. 1841, constituted a 
valid agreement between them and their 
debtors, and by virtue thereof the former 
became bound to accept from the latter, 
at the option of the latter in lieu of 
money, their Canal toll post notes on ac- 
count of all notes then due or to become 
due. 

II. That the agreement being valid 
operated as between the Morris Canal 
and Banking Company, and the defend 
ants to* substitute in lieu of money, at the 
option of the latter the ppst notes as a me- 
dium of payment of the note sued upon. 

III. Upon the tender, therefore, of the 
post notes to the amount of the note, 
the right of action thereupon of the 
Morris Canal and Banking Company, 
in whose place the plaintiff stands (having 
received the note nftar its maturity 
and after the tender) became extinguish- 
ed and in respect of the post notes, the 
defendand became the bailee for the 
holder of the note. 

Cur ad vult. 

Ulshoffer J. — Now delivered % the 
opinion of the court. 

I. The case in.13 John. 57 shows thnt 
under circumstances not unlike those 
before us in the present action, the de- 
fendant was 'allowed, under the general 
issue, to prove a tender. — It seems that 
without respect to the particular defence 
any facts showing thnt the plaintiff on the 
record had not a good caucsc of action 
against the defendant when he com- 
menced his suit, may be proved under 
the general issue. 
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Besides which although a tender is proved 
by the defendant, it was not a right tender 
to the plaintiff, bat to the bank which held 
the note when it became due; — The 
tender therefore could not have been 
pleaded as soch in bar of the plaintiffs 
claim, unless in connection with the other 
facts proving the previous agreement to 
accept the tendered notes in satisfaction. 
The tender then was only one link in the 
chain of proof, or one part of the defence, 
and all the facts were those that took 
place prior to the plaintiff becoming tiie 
holder of the note, As between the*orignal 
parties or new parties however, the case 
in 13 Johns. 57, seems to hold that the 
defence now offered was available under 
the general issue— Other cases seem to bear 
a different aspect (Gr. Pr.232— 17 Johns, 
253—13 Wend. 95) but we think the first 
cited authority ought to govern this case. 
II. We are then to consider whether 
the promises mode by the Morris Com- 
pany to the Morgans and to the public 
were available to the defendant in thi.j 
suit? and to what extent ? as an accord 
and satisfaction the difference is not good 
because there was no acceptance ? If 
there had been an acceptance then the 
payment would have been an available 
defence. Then is this equivalent to a 
note payable in specific articles, which 
becomes extinguished by the tender of the 
specified articles 1 I think not, because 
this note is payable in money and not in 
other notes and that the, neglect and de- 
fault of the bank in not complying with 
their promise to accept payment in other 
notes was a breach of a new contract or 
agreement but not an extinguishment of 
their right of action on the note, as it 
would have been if the same had been 
payable in specific articles. The Bank 
is liable to respond in damages to the de- 
fendatford ; sregarding their promises; and 
as the present plaintiff took the note after 
it became due, and with knowledge thereof 
he is? bound to all the equities as they 
existed between the original parties ; and 
the question is, do those equities extend 
to the whole Bum or amount of the note, 
or only to so much damages as the de- 
fendants sustained by reason of their 
purchasing other notes with which to pay 
the one now in suit according to the 
agreement between the parties ? There 
is*no proof how much the defendants 
paid for such other notes, and there may 



be some doubt as to the identity of the 
notes bought, or whether they were bought 
by the defendant pursuant to the adver- 
tisements and desire of the bank. If 
there is any difficulty as to the facts the 
question ought to be submitted to the 
jury, but if the facts establish the de- 
fence we must say whether it is available. 
My impression is that the defence is only 
so far available on the ground of the 
equities between the original parties, as 
to allow the defendants to set off all the 
money or its equivalent value which they 
expended in purchasing the other notes to 
offer in payment 9/ the one now in suit. 
That the agreement subsequent to the 
making of the note now in suit, did not 
bind the then holders of the note, further 
than as to liability for damages, and that 
the tender consequently did not extin- 
guish the note. 

New trial ordered with costs to abide 
the event. 



Walter Skidmore vs. John M. Devoy. 

Where in Replevin the plea of non cipit is interposed, 
and a plea of property in a third, person without a 
formal traverse of property in the plaintiff, and the 
jury find that the defendant did take the goods, and 
that they were not the property of such third person, 
the plaintiff is entitled to judgment. 

This was an action of Replevin tried 
before the Hon. Willliam Inglis. 

It appeared on the trial, by the testi- 
mony adduced, that the plaintiff during 
part of the summer of 1840, was a board- 
er with a Mrs. Ann Heymans, who kept 
a boarding house at No. 66 Monroe 
street in this city; that the plaintiff left 
her house in July 1840, and went to Eu- 
rope; but left three pictures in the 
house, with Mrs. Heymans, to be taken 
care of until he should return. * On the 
9th of February following Mrs. Heymans 
removed the pictures to William street. 
On the 10th day of February, Shannon, 
who was the owner of the house 66 
Monroe street, and the landlord to Mrs. 
Heymans, issued a landlord's warrant 
against Mrs. Heymans for rent due to 
h?m on the said house, and he gave the 
warrant to the defendant Devoy, one of 
the city marshals, to execute. JJevoy in 
pursuance of the warrant, took the pic 
tures with other property. 
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The declaration was in the usual form 
of declarations in replevin. It merely 
stated that the defendant took the pic- 
tures, the property of the plaintiff, and 
unjustly detained the same, &c. 

The defendant plead, 1st. non cepit, 
concluding to the country. Then he 
put in a cognizance by which he ac- 
knowleged the taking, and justly, be- 
cause Ann Heymans held the house ,66 
Monroe street, as the tenant of William 
Shannon, by virtue of a demise \ — that 
said Shannon executed his warrant in 
due form to the defendant, one of the 
public marshals, commanding him to 
make a distress, &c. by virtue of which 
said warrant the defendant took the said 
goods as a distress. The cognizance 
concluded with these words : -"And the 
said defendant avers that the said goods 
and chattels were the property of said 
Ann Heymans, and had been removed 
from the demised premises aforesaid, 
within thirty days next previous to the 
said distress." 

To this cognizance the plaintiff plead 
in bar, 1st. That Ann Heymans did not 
hold the house No. 66 Monroe street, as 
the tenant of Shannon. 2nd. That the 
said goods and chattels were not the 
property of said Ann Heymans, both of 
which pleas concluded to the country. 

The jury found for the plaintiff on all 
three of the issues — gave six cents dam- 
age and six cents costs, and assessed 
the value of the property at fifty dollars. 

The defendant moved for an arrest of 
the judgment. 

Brady for the defendant insisted, that 
by the jury finding that the property did 
not belong to Ann Heymans, it did not 
follow that it belonged to the plaintiff, 
and that the verdict deteimined nothing 
except the taking ; that the property did 
not belong to Ann Heymans, and that it 
did not state to whom the property did 
belovg — and therefore that the plaintiff 
was not entitled to judgment for damn- 

§es, fee. He cited Bemus vs. Beekman. 
Wend. 667. 

&kidn*oic y the plaintiff, insisted that 
the plea of non cepit admitted that the 
property taken belonged to the plaintiff, 
and only denied the taking; Philips' 
Evidence, 126. £ Saund. 282; and that 
the, allegation contained in the cogni- 
zanoe that the pictures were the proper, 
ty of Ann Heymans, was not a diret 



traverse of that part of the declaration 
which alleged that the projperty belong- 
ed to the plaintiff, and was at most only 
argumentative and consequently bad as 
a transverse ; and that the jury having 
decided that the foods were not the 
property of Ann Heymans, the admis- 
sion remained in full force that the pro- 
perty belonged to the plaintiff. 

By the Coukt. 

The plaintiff declares against the de- 
fendant for taking his goods at a house 
in William street, and detaining the same. 
The defendant pleads the general issue 
as to the taking and specially that he as 
the officer of one Shannon, seized the 
goods for rent due by Mrs. Heymans of 
premises in Monroe street, viz., for rest 
from 1st November 1841, to the 1st Feb- 
uary 1842, and he seized the goods, the 
10th Febrnary 1842, in William-street, 
they belonging to Mrs. Heymans, and 
having been removed to William street 
from the demised premises. 

The plaintiff answers that Mrs. Hey- 
mans did not hold or enjoy the premises 
in which &c, as tenant thereof to said 
Shannon and because the goods were not 
her property* 

Upon the pleadings a trial has bees 
had and the defendant now moves in ar- 
rest of judgment, because there was a dt- 
parture in the pleadings, and because the 
issue tried did not present the fact of 
property in the plaintiff, but of the right 
of Mrs. Heymans to the same, and the 
right of^the landlord to distrain her prop- 
erty. We do not know what the precise 
verdiet of the jury was, that we are to 
peesurae that it was properly what the 
record required under the pleadings (13 
Wend. 425). 

Doubtless the gist of the plaintiffs ac- 
tion was his own title (12 Wend. 33) n*ft 
cepit admits property in the plaintiff 
(ib. 34). But the defendant being an 
officer could under the general issue give 
the special matter in evidence without 
notice (12 Wend. 496—285). 

We thus see that non ceapit admits prop- 
erly in the plaintiff, and that the plaintiff 
was bound to prove his case as stated in 
his declaration, because the general issue 
was pleaded and because the defendant 
was a public officer, who could set up an/ 
matter in defence. He could dispute the 
plaintiAi title under non cepit.— -After ver- 
diet on motion in arrest, the court will 



THE NEW-YORK LEGAL OBSERVER. 



125 



Wheeler, v. Montefiore, Knight, and other*. 



intend that every material fact alledged in 
the declaration, or fairly inferruble from 
what is alledged, was proved on the trial, 
hot if tbe plat otiir total y omits to stale a 
good title or cause of action even by im- 
plication there is no room for intendment 
or presumption, (1 1 Wend$74) upon these 
issues therefore we may properly conclude 
that the piaintifis right of property was 
either admitted or proved, and th.it Mrs. 
Hey mass property was disapproved (13 
Wend. 38). The piaintifis case must 
consequently have been fully made ont, 
and the only point is whether the plain- 
tiffs judgment can be arrested, because in 
traversing the defendants cognizance he 
did not render replying to the supposed 
right of the landlord over his own right 1 
The defendant ought to have traversed 
the plaintiffs right, (12 Wend. 30,) but did 
not, and the plaintiff only answered the 
matter in defendants cognizance. For 
such a departure the court will not ar- 
rest the judgment (Or. Pr. 256—2 Saund. 
84(d). 

If the jury had not passed upon the 
special issue, the verdict perhaps could 
not be sustained (13 Wend. 425), but we 
suppose they did as well upon the plain- 
tiffs right. The property is affirmed in 
the declaration to be the plaintiffs property, 
and the right of the plaintiff is either 
admitted or proved. The judgment 
cannot be arrested for this cause. How 
this matter may stand on a writ of error 
is not for us to consider (3 Wend. 667). 
Motion in arrest of judgment deuid. 



SELECT^ ENGLISH CASES. 



COURT OF QUBEM'8 BENCH. — TRINITY TERM, 

1842. 

Wheeler, v. Montefiore, Knight, and 
others. 

A Tenant of a House for a Term of Yean demised it 
by Mortgage Deed, dated March 24th to the Mort- 
gagee to hold thenceforth for the Residue of theTerra, 
(lew one Day, subject to the Proviso thereinafter 
contained ; and he thereby also sold and transferred 
the Fixture* and Chattels therein to the Mortgagee, 
to hoU for his own Use and Benefit, but subject to 
the Proviso thereinafter contained. The Deed con- 
tained a Proviso for lieconveyance, on Repayment 
of the Mortgage, money on the 24th June then next; 
and also a Proviso, that, on Non-Payment on that 
Day, it should be lawful for the morgagee to enter 
«poa, aft dreeeive and take the Rents, and Profits of 
said Leasehold and other Premises; and, if he 
should think proper, of his sole Authority, to sell or 



underlet the Premises, and to sell the Fixtures and 
Chattels :— Held, that the mortgagee had no Right 
to enter and take Possession until the 24th June; and 
that he could not maintain Trespass for an J&utry, 
or for an Asportavit of the Fixtures and Chattelg, 
made before that Day by a Stranger. 

Trespass for breaking and entering the 
dwelling-house of the plaintiff, and pulling 
down, seizing, and earring away his fix- 
tures, goods. und chattels. Pleas: first, not 
guilty ; second, that the dwelling-house, 
fixtures, goods, and chattels, were not the 
property of the plaintiff. Issues joined. 
At the trial before Lord Denman, C. J., 
in Middlesex, after Michaelmas Term, 
1839, it appeared, that the defendants, as 
sheriffs of Middlesex, on the 9th June, 
1830, entered into a house in Sloane 
street, then in the occupation of one 
Franks, carrying on there the trade of a 
confectioner, and levied on the fixtures, 
utensils in trade, goods, and effects 
therein, by virtue of a fiera facias to levy 
on the goods of Franks, at the suit of 
Gunn and others. This was the trespass , 
complained of. It appeared, that Franks 
was tenant of the house for a term of 
years, and by a mortgnge deed, dated 
the 24th of March, 1838, in considera- 
tion of 272/., he had granted and dis- 
mised to the plaintiff the house, and the 
remainders, reversions, rents, and pro- 
fits, with the lease thereof, to hold 
thenceforth for the residue of the term, 
less one day ; and had thereby also as- 
signed to the plaintiff the fixtures, uten- 
sils in trade, and other chattels and 
effects specified in the schedule, then 
or thereafter to be in or about the house 
and premises, to hold to the plaintiff for 
his own absolute use and benefit, sub- 
ject, nevertheless, to the proviso there- 
inafter contained, which was as follows : 
Provided always, and it is hereby 
agreed, that, if the said W. Franks, his 
executors, &c, do and shall pay unto 
said James Wheeler, (the plaintiff,) his 
executors, &c, the said sum of 272/. 
of lawful money, &c, with interest for 
the same after the rate of 5/., &c, on the 
24th day a/June now next ensuing, then, 
and in such case he the said James 
Wheeler, his executors, &c, shall and 
will, on the request, and at the expense 
of the said William Franks, his execu- 
tors, &c, re-convey the said premises to 
him or them, or as he or - they shall 
direct, free from all incumbrances by the 
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said James Wheeler, his executors, &c; 
Provided also, and it is hereby further 
agreed, that, if default shall be made in 
payment of the said sum of 272/. and 
interest, or any part thereof, on the day 
and time, and in manner aforesaid, it 
shall and may be lawful for the said 
James Wheeler, his executors, &c, to 
enter upon receive, and take the rents 
and profits of the said leasehold and 
other premises ; and if he or they shall 
think proper so to do, of his or their 
sole authority, to sell and dispose of or 
underlet the said premises hereby 
granted and demised, for all or any part 
of the said term therein ; and to sell the 
said fixtures, chattels, and effects hereby 
assigned, by public auction or private 
contract, tor the best price that can be 
obtained ; and assign, grant a lease, or 
underlet the same premises, and deliver 
the said fixtures, chattels, and effects, 
when sold or let, to the purchasers or 
purchaser, tenants or tenant hereof, or 
as they or he shall direct The deed 
contained a declaration of the trusts of 
sale, and of the rents and profits of the 
premises in the meantime ; and a cove- 
nant by Franks to repay the mortgage 
money on the 24th June. The plaintiff 
had not entered after the execution of 
the indenture, but Franks continued in 
occupation down to the time of the 
seizure. On these facts, the defendants 
applied for a nonsuit, on the ground, 
that the plaintiff had only a reversionary 
interest before the 24th June; and 
could not maintain trespass for an entry 
before that day. The learned judge 
gave leave to move for a nonsuit on 
that point ; and the plaintiff had a ver- 
dict, damages 200/. In the next term, a 
rule nisi for a nonsuit was obtained. 

Kelly and James shewed cause. — On 
the issue raised by the defendant's plea, 
the plantiff is entitled to a verdict if he 
was possessed of the house, or fixtures, 
or goods. As to the house, the deed 
operated as a present demise, subject 
to a re-conveyance. There was no pro- 
viso, that Franks, the mortgagor, should 
hold until default, which would be a re- 
demise, as in Wilkinson v Hall, (3 Bing. 
N. C. 608 ;) nor had he paid rent or in- 
terest while in occupation, which dis- 
tinguishes this case from Patridge v. 
Bere, (5 B. & Aid. 604.) Franks was, 
therefore, a trespasser; the plaintiff 



might have treated him as such, and 
have ejeccted him at any time, without 
a demand of possession. (Dot d. Roby 
v. Maisey, 3 M. & Ry. 341 .) If Franks 
had no estate by re-demise, and was not 
tenant, nor treated as a trespasser, he 
would only occupy as the agent or ser- 
vant of the plaintiff, who could declare 
on such occupation as his own. (Bertie 
v. Beaumont, (16 East, 33.) Or, sup-* 
posing the occupation by Franks by the 
piaintiff's permission, to be a tenancy at 
will, it is laid down in Com. Dig. 
"Trespass," (B. 2,) citing 2 RolL 561, 
1. 49, that, " If a stranger does a tres- 
pass to a lessee at will, which prejudices 
the land, the lessor may have trespass 
against him for the damage to the land, 
for the possession of the lessor is his 
possession" [Patterson, J. — That must 
mean trespass on the case.'] The proviso 
in the deed merely restrains the plain- 
tiff from underletting before default 
made on the 24th June. Then, as to 
the fixtures, they passed by the demise 
of the house, (Longstaf v. Meago, 2 
Adol. & £11. 167,) or by the assignment. 
And, lastly, the assignment vested the 
absolute property in the fixtures and 
goods in the plaintiff, which drew to it 
the possession: he might bring tres- 
pass for an asportavit by a stranger. 
(Hudson v. Hudson, Latch, 214.) The 
proviso defers the power of sale until 
the 24th June, but that does not affect 
the possession in the meantime. 

Taprell, contra. — The question is, 
whether the plaintiff had such possession 
as will support trespass. First, as to 
the house : in a demise for years no 
estate is vested in the lessee before 
actual entry ; he has merely a right of 
action, and an intercesse termini. He 
can not, before entry, receive a confir- 
mation, or a release from the lessor. 
(Co. Litt. 270, 296. b.; Shep. Touch. 
324.) "A plaintiff cannot maintain 
trespass quare clausum fregit, if he has 
not actual possession, though he has 
the freehold in law ;" " so a bargainee * 
shall not have trespass before entry, 
though the possession is transferred to 
him by the statute." (Com. Dig. " Tres- 
pass," (B. 3 ;) and see Bac. Abridg. 
" Leases," (M;) Cook v. Harris, 1 Ld. 
Raym. 367, per Holt, C. J.) The dictum 
in Koll.' cited in Com. Dig. (B. 2) must 
be intended to apply to a lessor who has 
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had actual possession. Franks, after the 
execution of the indenture, had lawful 
possession ; (Partridge v. Bere, 5, B. 
&• Aid* 605 ;) he was neither a tres- 
passer nor a servant. (Hitchman v. Wal- 
ton, 4 Mee. & W*. 409.) The plaintiff 
should have brought case for an injury 
to his reversion. ( Wilkinson v. Ha//, 
3. Bing. N. C. 518.) As to the fix- 
tures : it does not appear whether they 
were annexed or severed; they were 
not, in terms, demised, but assigned. 
If they were fixed to the freehold, they 
were parcel of it ; Colgraoe v. Dios San- 
tos. 2 B. & C. 76; Boy dell v. M'Miehael, 
1 C, M. and R. 177 ; LongstaffvMeago ;) 
and Franks, not the plaintiff, might 
bring trespass for the severance. If 
severed and carried away in one con- 
tinued act, it is doubtful whether tres- 
pass would lie for them. (Taylor v. 
Cole, 3 T. R. 292, per Buller J.; Cubitt 
v. P<?rfcr, 8 B. & C. 270, per Littledale, J.; 
Amos on Fixtures, 239, 247,) But, 
thirdly, both as to the fixtures and the 
goods, a right to retain the possession 
of them was reserved to Franks, until the 
24th June, under the terms of the deed. 
(Gordon v. Harper, 7 T. R. 9 ; Kail v. 
Pickard, 3 Camp. 187 ; Ferguson v. 
CAriitatf, 5 Bing. 105.) In Trtnchard 
v. Hoskins, (Winch. 93,) Hobart, C. J., 
laid down a rule of construction of 
deeds, thus: — " Every deed ought to 
be construed according to the intention 
of the parties ; and the intent ought to 
be adjudged of the several parts of the 
deeds, as a general issue out of the evi- 
dence and intent ought to be picked out 
of every part, and not out of one word 
only." By this deed the fixtures and 
goods were assigned to the plaintiff, 
habendum, from no particular day speci- 
fied; audit is provided and "agreed" 
that the morgagor shall repay the prin- 
cipal and interest on the 24th June ; and 
that, on default, the plaintiff might enter 
on that day and take the rents and pro- 
fits of the leasehold and other premises ; 
and, if he shall think proper, sell or 
underlet the said premises demised and 
the fixtures. That is, in effect, an 
agreement that Franks might hold until 
default; expressio unius est exclusio 
alterius. "Agreed" is a word of both 
parties. (Stevenson's ease, 1 Leon. 
324; Com. Dig. "Covenant," (A. 2)-). 



There is, therefore, an express cove- 
nant by the morgagor, that the plaintiff 
might, on default, enter on the 24th June, 
or sell on that day without entry ; and, 
on the other hand, an implied covenant 
on the part of the plaintiff, that he would 
not enter into possession until default 
made. (Earl of Shrewsbury v. Gould, 
2 B. & Aid. 467 : Sampson v. Easttrby, 
9 B. 4* C. 515; Saftman v. Houstoun, 1 
Bing. 440 ; Stevenson's case, 1 Leon. 324 ; 
Duke of St. Albans v. Ellis, 16 East, 
352 ; Doe d. Fisher v. Giles, 5 Bing. 
42 ; Wilkinson v. Hall, 3 Bing. N. C. 
508; Worsley v. De Mattos, 1 Burr. 
469, 475 ; Doe d. Yritchard v. Dodd, 5 
B. & Adol. 689.) 

Cur ad vuU. 

Lord Denman, C. J., now delivered 
the judgment of the court. — This was an 
action of trespass for breaking and enter- 
ing the plaintiff's house, and seizing fix- 
tures and gooda-therein ; and the 2nd plea 
denied, that the plaintiffs were possessed. 
The defendants were sheriffs of Middle- 
sex, and had entered and seized under a 
writ of fieri facia9 against Wm. Franks. 
Franks was tenant for a term of years, and 
had demised the premises to the plaintiff, 
by way of mortgage, for the residue of his 
term, wanting one day ; but the plaintiff 
had not entered. The deed of mortgage 
is dated March ,24, J 838, and demised to 
the plaintiff, to hold "thenceforth," during 
the remainder of the term, wanting one 
day, subject, nevertheless, to the proviso 
hereinafter contained." It also sold and 
transferred the fixtures and chatties to 
the plaintiff, to hold for his own use and 
benefit, subject, nevertheless, to the pro- 
viso herinatter contaiued. There were 
two provisoes : one, in the usual form, 
for reconveyance, on payment of the 
mortgage money on the 24th June ; the 
other, that, on non-payment of the money 
on that day, it should be lawful for the 
mortgagee to enter upon, and receive and 
take the rents and profits of the said lease- 
bold and other premises; and if he 
should think proper so to do, of his sole 
authority, to sell or underlet the premises, 
and to sell the fixtures and chatties. — 
There is no covenant that Franks shall 
remain in possession till the 24th June ; 
but, looking nt the whole deed, we are of 
opinion, that the plaintiff's right to take 
possession did not attach until the 24th 
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June ; therefore, that the verdict found 
for htm on the second plea is wrong, and 
a ndnsuit onght to be entered. As regards 
the house, the verdict now would he 
wrong, independent of the proviso, be- 
cause it is laid down in Co. Litt, 296. b. ; 
Com. Dig. " Trespass," B. 3, and many 
other places, that the lessee, before entry, 
cannot maintain an action of trespass ; 
and, as regards the the fixtures and chat- 
ties, though the property in them would 
past* by the deed at once in ordinary mort- 
gages, yet the terms of this deed preclude 
the plaintiff from taking possession until 
the 24th June ; and, in fact, he had not 
takenr it on the 9th June, when the pro- 
ceedings occurred for which this action 
is brought. The rule for a nonsuit roust 
be made absolute. We delayed so long in 
giving our judgment, because we were 
informed, that n case, involving the same 
question, was pending in the Court of 
Exchequer; but, in that *case, the mort- 
gage was in fee, and, therefore, it is not 
applicable. — Rule absolute for a nonsuit 

•— — — — — ^— ^ — a«^— ■ — ^ij— — i 
MISCELLANEOUS. 



Cierran.— One morning at an inn in the 
south oUretand, a gentleman travelling" upon 
mercantile business, came running down 
stairs a few minutes before the appearance 
of the stage-coach in which he had taken a 
seat for Dublin. Seeing an ugly little fel- 
low leaning against trie door-post with a 
dirty face and shabby clothes, he hailed him, 
and ordered him to brush his coat. The 
operation proceeding raiher slowly, the im- 
patient traveller cursed the lazy valet for an 
idle good-for-nothing dog, and threatened 
him with corporal punishment on the spot if 
he did not make haste and finish hi* job well, 
before the arrival of the coach. Terror 
seemed to produce its effect ; the fellow 
brushed the coat and then the trousers wilh 
great diligence, and waB rewarded with 
sixpence, which he received with a low bow. 
The gentleman went into the bar, and paid 
his bill, just as the expected vehicle reached 
the door. Upon getting inside, guess his as- 
tonishment to find his friend, the quondam 
waiter, seated srtusly in one corner, with all 
the lode of a person well used to comforr.— 
After two or three hurried glances, to be sure 
that his eyes did not deceive him, he com 
raeoced a confuseJ apology for his bunder 
condemning his own rashness and stupidity 
—but he was speedily stopped by the other 
exclaiming, Oh, never mind, make no apol- 
ogies ; these are hard times, and it is well to 
earn a trifle in an honest way. I am much 
obliged for your handsome fee for so small a 
job— my name, Sir, is John Philpot Curran— 



pray what is yours ?» The other was thun- 
derstruck by the idea of such an introduction ; 
out the drollery of Curran soon overcame his 
confusion ; and the traveller never rejoiced 
less at the termination of a long journey, than 
when he beheld the distant spires ol Dublin 
glitter in the light of a setting sun. 

AoM m,( ^ y ** s M^wg— Wheo Anthony 
Ashley Cooper (Earl of Shafwbury) waa 
member of Parliament for Poole, he brought 
in a bill for granting counsel to prisoners in 
cases of high treason. This ha looked upi« 
as important, and had prepared a apeech in 
us behalf; but when he stood up to deliver 
it in the House of Commons, he was so intim- 
idated that he lost al! memory, and was quite 
unable to proceed. The house, after giving 
him a l.ttle time to recover from his confu- 
sion, called loudly for him lo go on, when be 
proceeded to this effect:— •♦ If I, 8 i r » addres- 
sing himself to the speaker, " who rise only 
to give my opinion on the bill now depending, 
am so confounded that I am unable u» ex- 

^^K ,Ca8to i> hal /? r °P 08e toaay, what 
mast be the condition of that man, who, with- 
out any assistance, is pleading for his file, 
and under apprehension ol being deprived of 

Ladv Eldon, had the advantage of a beauti- 
ful face, and a figure, which continued even 
to an advanced age uncommonly good. But 
the qualities of her heart surpassed her oer- 
sonal attractions. She would set up With 
her husband during his midnight studies, 
watching him with silent auction, and 
moving about on tip-toe that she might not 
disturbe the connexioniiorlhis thooghta. It 
was prohablv the recollection of this period. 
thargnve the faithful wife so strong ThoW 
on the affecuons of her husband in Advanced 



»• The case of Thomas D. Lee, reported ia TTo- 
of our work, we find, contain* an imperfect stale, 
mem of the opinion expressed by Judge Belts ; instead 
of comparing our note with the Judges minutes of As 
case, we relied upon the report i* the BostonLawR* 
porter, which we imagined was eonect, bat wiuea we 
hare since discovered is Tery inaccurate. 
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TO PUE READERS. 

U consequence of the many typographical 
errors which have appeared %n our recent 
numbers, we have been compelled to place our 
work m fresh hands; the arrangements neces- 
sarily attendant thereon, prevented us from 
issuing our number for Saturday last. We 
however, feel great pleasure in announcing to 
our subscribers, that we have entered into 
such an engagement with our present printer, 
as will in future secure its punctual delivery. 
We may add that our work will now he got 
up in a manner unsurpassed Sy any publica- 
tion of the day for typographical accuracy, 
ami neatness. 



USES AND TRUSTS. 

THI R1VISED STATUTES. 

By the Revised Statutes, vol. 1, p. 227, 
article 2d, § 46, "Uses aad Trans, ex- 
eept as authorised and modified in this 
article, are abolished, and even estate and 
iutesest in lands, shall be deemed a legal 
right cognisable as such in ike courts of 
law, except when otherwise provided in 
this chapter." 

§ 46. Every estate which is now held as 
an use, executed under any former statute 
of this State, is confirmed as a legal estate. 

§ 47. Every person who, by virtue of 
any grant, assignment or devise, now is, or 
hereafter shall be, entitled to the actual pos- 
session of lands, and the receipt of the 
roots and profits thereof, in law or in equity, 
shall be deemed to have a legal estate there- 
in, of the same quality and duration, and 
subject to the saase conditions as his bene- 
ficial interest. 

§ 48. The last preceding section shall 
not divest the estate of any trustees in any 
existing trust, where the tide of such trus- 
tees is not merely nominal, but is connected 
with some power of actual disposition or 
management in relation to the lands which 
are the subject of the trust 

i ¥s\ Every disposition of lands, who* 

17 



ther by deed or devise hereafter made, 
shall be directly to the person in whom the 
right to the possession and profits shall be 
intended to be invested, and not to any 
other, to the use of or in trust for such 
person, and if made to one or more per* 
sons, to the use of or in trust for another, no 
estate or interest, legal or equitable, shall 
vest iu the trustee. 

§ 50. The preceding sections in this 
article shall not extend to trusts arising or 
resulting by implication of law, nor be 
construed to prevent or affect the creation 
of such express trusts as are hereinafter 
authorized and defined. 

§ 51. Where a grant for a valuable con- 
sideration shall be made to one person, and 
the consideration therefor shall be paid by 
another, no use or trust shall result in favor 
of the person by whom such payment shall 
be made, but the title shall vest in the per- 
son named as the alienee in such convey- 
ance, subject only to the provisions of the 
uext section. 

$ 52. Every such conveyance shall be 
presumed fraudulent, as against the credi- 
tors at that time, of the person paying the 
consideration, and where a fraudulent in- 
tent is not disproved, a trust shall result in 
favor of such creditors to the extent thnt 
stay be necessary to satisfy their just de- 
mands. 

§ 53. The provisions of the preceding 
fifty-first section, shall not extend to cases 
where the alienee named in the coovey- 
auce, shall have taken the same as an abso- 
lute conveyance, in his own name, without 
the consent or knowledge uf the person 
paying the consideration, or where such 
alienee, in violation of some trust, shall 
have purchased the lands so conveyed, with 
moneys belonging to another person. 

§ 64. No implied or resulting trust shall 
be alleged or established to defeat or pre- 
judice the title of a purchaser for a valua- 
ble consideration, and without notice of 
such trust. 

§ 56. Express trusts may be created for 
any or either of the following purposes : 
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1. To sell lands for the benefit of creditors. 

2. To sell, mortgage or lease lands, for 
the benefit of the legatees, or for the pur- 
pose of satisfying any charge thereon. 

3. To receive the rents and profits of 
lands, and apply them to the use of any 
person during the life of such person, or 
for any shorter term, subject to the rules 
prescribed in the first article of this title. 

4. To receive the rents and profits of 
lands, and to accumulate the same for the 
purpose and within the limits prescribed in 
the first article of this title. 

§ 56. A devise of lands to executors or 
other trustees, to be sold or mortgaged 
where the trustees are not also empowered 
to receive the rents and profits, shall vest 
no estate in the trustees ; but the trust 
shall be valid as a power, and the lands 
shall descend to the heirs, or pass to the 
devisees of the testator, subject to the exe- 
cution of the power. 

§ 67. Where a trust is created to receive 
the rents and profits of lands, and no valid 
directions for the accumulation is given, 
the surplus of such rents and profits, be* 
yond the sum that may be necessary for 
the education and support of the person 
for whose benefit the trust is created, shall 
be liable in equity to the claims of the 
creditors of such person, in the same man- 
ner as other personal property which can- 
not be reached by an execution at law. 

§ £8. Where an express trust shall be 
created, for any purpose not enumerated 
in the preceding sections, no estate shall 
vest in the trustees, but the trust of direct- 
ing or authorizing the performance of any 
act, which may be lawfully performed un- 
der a power, shall be valid as a power in 
trust, subject to the provisions in relation 
to such powers, contained in the third ar- 
ticle of this title. 

§ 59. In every case, where the trust 
shall be valid as a power, the lauds, to 
which the trust relates, shall remain in, or 
descend to, the persons otherwise entitled, 
subject to the execution of the trust as a 
power. 

§ 60. Every express trust r valid as such 
in its creation, except as herein otherwise 
provided, shall vest the whole estate in the 
trustees, in law and in equity, subject only 
to the execution of the trust. The persons, 
lor whose benefit the trust is created, shall 
take no estate or interest in the lands, bat 
may enforce the performance of the trust 
in equity. 



§ 61. The preceding section shall not 
prevent any person creating a trust from 
declaring to whom the lands, to which the 
trust relate*, shall belong in the event of a 
failure, or termination of the trust; nor 
shall it prevent him from granting or de- 
vising such lands, subject to the execution 
of the trust. Every such grantee or devisee 
shall have a legal estate in the lands, as 
against all persons except the trustees, and 
those lawfully claiming under them. - 

§ 62. Where an express trust is created, 
every estate and interest, not embraced in 
the trust, and not otherwise disposed of, 
shall remain in, or revert to, the person 
creating the trust, or his heirs, as a legal 
estate. 

§ 63. No person beneficially interested 
in a trust, for the receipt of the rents and 
profits of lands, can assign, or in any man- 
ner dispose of, such interest; but the rights 
and interest of every person for whose be- 
nefit a trust for the payment of a sum in 
gross is created, are assignable. 

§ 64. Where an express trust is created, 
but is not contained or declared in the 
conveyance to the trustees, such convey- 
ance shall be deemed absolute, as against 
the subsequent creditors of the trustees, 
not having notice of tjie trust, and against 
purchasers from such trustees without no- 
tice, and for a valuable consideration. 

§ 65. Where the trust shall be expressed 
in the instrument creating the estate, every 
sale, conveyance, or other act of the trus- 
tees in contravention of the trust, shall be 
absolutely void. 

§ 66. No person who shall, actually and 
in good faith, pay a sum of money to a 
trustee, which the trustee, as such, is au- 
thorized to receive, shall be responsible for 
the proper application of euch money, ac- 
cording to the trust ; nor shall any right or 
title, derived by him from such trustee, in 
consideration of such payment, be im- 
peached or called in question, in conse- 
quence of any misapplication by the trustee 
of the moneys paid. 

§ 67. When the purposes, for which an 
express trust shall have been created, shall 
have ceased, the estate of the trustees shall 
also cease. 

§ 68. Upon the death of the surviving 
trustee of an express trust, the trust shall 
not descend to his heirs, nor pass to his 
personal representatives ; but the trust, if 
then unexecuted, shell vest in the court of 
ohancery, with all the powers and duties 
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of the original trustee, and shall he 
executed by some person appointed for 
that purpose under the direction of the 
court. 

§ 69. Upon the petition of any trustee, 
the court of chancery may accept bis re- 
signation, and discharge him from the 
trust, under such regulations as shall be 
established by the court for that purpose, 
and upon such terms as the rights and in- 
terest of the persons, interested in the exe- 
cution of the trust, may require. 

§ 70. Upon the petition or bill of any 
person interested in the execution of a 
trust, and under such regulations as shall 
for that purpose be established, the court 
of chancery may remove any trustee, who 
shall have violated or threaten to violate 
his trust* or who shall be insolvent, or 
whose insolvency shall be apprehended, or 
who, for any other canse, shall be deemed 
an unsuitable person to execute the trust. 
\ 71. The chancellor shall have full 
power to appoint a new trustee in place of 
a trustee resigned or removed ; and when,- 
in consequence of such resignation or re- 
moval, there shall be no acting trustee, the 
court in its discretion may appoint new 
trustees, or cause the trust to be executed 
by one of its officers under its direction. 

§ 72. The three last sections shall extend 
only to cases of express trusts. 



IN BANKRUPTCY. 



U.S. District Ceurlfe>r the Soalhera District 
•f Nevr*Y«*k. 

Before the Hon. S. R. Betts. 

Ex parte The General Assignee, m re 
Abner S. El v. 

A bankrupt was possessed of one- half of a vault held 
by him by virtue of a certificate from the New- York 
Marble Cemetery Company, by the 2d section of 
tbe Slate Statute, passed 2bth April, 1942, incorpo- 
rating the Company, it is enacted, " That the said 
Cemetery shall and may at all times hereafter be used 
and appropriated for the interment of the dead, and 
for no other use or purpose whatever. The said 
vaults shall be deemed persunal property, and shall 
not in ease where not more than one of them is 
owned by the same person or persons, be liable to 
taxation or sale on execution, or to be inventoried as 
aasets applicable to the payment of debts.'* Held, 
that the act of tbe Stale sanctioned the dedic ition 
of a corporate franchise to a pious use: that the 
bankrupt's interest in the vault could not be reached 
by crvhtora, and therefore, that it did not pass to the 
1 assignee. 



This was a case submitted to the court on 
the report of the assignee, the circum- 
stances of which appear in his Honor's ad- 
j^id rca titrn. 



BBtTs, J. — The general assignee files his 
report stating that the bankrupt refuses to 
deliver up to the assignee a certificate of title 
to one half a burying vault owned by him. 
The bankrupt on schedule B, describes his 
interest in this vault as follows : 

" The undivided one-half part of vault 
No. 72, in the New- York City Marble 
Cemetery, an incorporated institution by 
law, under a certificate in my possession 
dated the first day of January, 1835, to 
John and Abner S. Ely, under the seal of 
the said corporation, signed, &c. for the 
consideration of $250, one-half of which 
was paid by me, and the other by said John 
Ely. Some of the relatione of the peti- 
tioner are buried in said vault." 

The assignee moves the court for an 
order that tbe petitioner deliver up that 
evidence of bis title to the property. 

The motion is opposed on the part of 
the bankrupt. 

The legislature of the state of New- 
York, by an act passed April 26, 1852, 
granted the incorporation referred to. 

The first section declares, " that the 
owners and proprietors of vaults in that 
cemetery shall be a body corporate and 
politic, &c. &c." 

The second section is, "that the said 
cemetery shall and may at all times hereaf- 
ter be used and appropriated for the inter- 
ment of the dead, and for no other use or 
purpose whatever. The said vaults shall 
be deemed personal property, and shall not, 
in case where not more than one of them 
is owned by the same person or persons, 
be liable to taxation or sale on execution, 
or to be inventoried as assets applicable to 
the payment of debts, but every such vault 
may be bequeathed by last will and testa- 
ment ; and in case of intestacy, shall be- 
long to tbe next of kin of the deceased," &c. 

The residue of the section has no bear- 
ing upon the question before the court. 

The third section of the bankrupt act, 
vests in the assignee " all the property and 
rights of property of every name and na- 
ture," and whether real, personal or mixed 
" of the bankrupt" and such broad assign- 
ment of the estate, it is supposed overrides 
all limitations or privileges created by the 
local law which may he connected with 
tbe enjoyment of property. 

That point however is not, in my opinion, 
necessarily raised in this case. If it be 
conceded that a fixed legal or equitable in- 
terest of a bankrupt in any species of pro- 
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perty must pass to his assignee, by force 
of the act of congress, notwithstanding 
any immunity or qualification attached to 
the ownership or use of such property, by 
a state law, still that rule would be re* 
stricted to particulars which are valuable 
in themselves, and the right to which may 
be communicated or assigned to others. 

It may well be that the bankrupt law 
operates over and beyond state laws of ex- 
emption or personal privilege, so that pro- 
perty not liable to assessment, execution 
or distress within a state, may vest in the 
assignee of a bankrupt, but that is because 
there is an interest or estate of the bank- 
rupt not created or produced by the state 
law, but having its existence by common 
right, and under the general rules of pro- 
perty. 

As, for instance, a state law declaring 
that any part of a man's real estate which 
he shall set apart and appropriate for a 
burial place for his own family or relatives, 
shall be held exempt from execution, of 
clear from his creditors for ever thereafter, 
might not secure it to a bankrupt against 
his assignee, or impede the application of 
the law of congress, because both laws 
operating upon a right and interest exist* 
ing independent of either, the state law 
should not control the action of the United 
States statute over the subject. 

It appears to me a dear distinction lies 
in respect to interests or rights created and 
conferred by express law ; and that in such 
case the interest is nothing more than such 
law generates or declares. If there may 
be embarrassment in framing a general 
rule explicit enough to mark with clear- 
ness those classes of interests which are 
properly of this dependant and imperfect 
character, yet there can be little or none in 
determining that the one now under con- 
sideration is of that quality. 

The act of the state sanctions the dedi- 
cation of a corporate franchise to a pious 
and touching use, and applies to it the de- 
nomination of " personal property " but in 
imparting existence to this franchise, the 
law withheld from it those attributes essen- 
tial to characterize it " property." It can 
only be enjoyed for the interment of the 
dead ; it cannot be reached by private 
creditors nor for public dues. 

It is then no more than a license to the 
petitioner to hold personally the privilege 
of sepulchre for his friends, ana to be- 
queathsueh privilege on his own decease, 
and if he fails making a will, to have it 



still continued to his family, in a single 
vault ; and aa the language and spirit of the 
statute giving existence to this right, denote 
beyond all -doubt the purpose to be to 
separate this acquisition from the estate or 
property of the holder, or to regard it as 
dedicated to a humane and pious purpose, 
one which public sentiment and policy 
harmonizing with every feeling of private 
sympathy, sustain and consecrate. 

I shall therefore decide, that the interest 
of the bankrupt in this vault doea not pass 
to the assignee, and the motion to deliver 
over the evidence of title is accordinfflv 
denied. * J 



U. S\ CtocaH Ceunrt, €•■ 

Ex parte. Rufus Hott in the Matter of ike 
Petition of David Wamman, ajwtVtW 
tag Creditor. 

A party engaged in a business which necessarily re- 
quires the purchaae of articles for the purpose ef 
carrying it on, b subject to an adverse decree in 
bankruptcy as a "person natng the trade of mer» 
Chandrae." 

A voluntary preference ia an act of bankruptcy, though 
there be no evidence that, at the tine of the elocu- 
tion thereof; it was made in contemplation of bank- 
ruptcy. 9 

This was an application by David 
Wakeman for a decree in bankruptcy 
against Rufus Hoyt. 

It appeared that Hoyt was a manufac- 
turer and vender of sleighs, carriages, and 
other vehicles; that on the 15th June, 
1842, being embarrassed and pressed for 
security by the petitioning creditor, be 
executed certain mortgages and an assign- 
ment of all his property, estate and eflecta 
to certain family connexions, securing to 
them a preference over the general credi- 
tors. It did not appear in evidence that, 
at the time the conveyances were executed, 
that Hoyt had any intention of applying 
for the benefit of the Bankrupt Act 

The application was resisted on two 
grounds, viae : 

1. That Hoyt was not " a merchant," or 
a person " using the trade of merchandize," 
nor " a retailer of merchandise." 

2. That the assignments, though made 
with intent to prefer particular creditors, 



• See Judge Conkling'a opinion in Ex parte Tower 
as tovoluntaryj conveyance, ante, p. 0. Sea, aleo, case 
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were not fraudulent, end did not amount to 
mcts of bankruptcy. 

Tbe case canoe before the District Court, 
and was ably argued before Mr. Justice 
Judson, and was referred to the Circuit 
Court for its opinion. 

Baldwin, for the petitioner. 

Ingertoll, for the bankrupt. 

Our. ad. vuU. 

Tbohpsoii, X— The first question pre- 
sented for the opinion of the court is, 
whether this party is a trader or dealer in 
merchandize, within the meaning of the 
Act of Congress. We think the meaning 
to be attached to the words used is, that 
where the party is engaged in a kind of 
business that necessarily requires the pur- 
chaser of articles for the purpose of car- 
rying on that business, be is a person 
" using the trade of merchandise" within 
the intention of the Act. The great object 
is, to provide for cases where credit is re- 
quired. The case of a handicraftsman, 
whose business is confined to the produce 
of his own labor merely, is different. The 
words of the act are, "a merchant, or 
using l he trade of merchandise." If a 
person is engaged in a business requiring 
the purchase of articles to be sold again, 
either in the same, or in an improved state, 
he must be regarded as " using the trade 
of merchandise." This person was a car- 
riage-maker, carrying on an extensive 
business, in the manufacture and sale of 
carriages. These may be feirry considered 
as merchandise; and in the transaction 
of his business it was necessary for him 
to contract debts, and ase credit. When 
a person sells the mere produce of his own 
labor, he is only a seller. His business re- 
quires no purchases, and he has no occa- 
sion for credit. But Mr. Hoyt, in the 
transaction of his business, was necessari- 
ly both a buyer and seller. We think, 
therefore, that he is liable to a decree of 
bankruptcy, if his conduct has been such 
as to subject him to it. 

The next question is, whether he has 
committed an act of bankruptcy 1 In order 
to be so declared, be must be in one of the 
five predicaments specified in the act of 
congress. These are either; (1.) depart- 
ing from the state, etc., with intent to de- 
fraud his creditors ; (8.) concealing himself 
to avoid being arrested ; (3.) willingly or 
fraudulently procuring himself to be ar- 
rested, or his goods and chattels, lands, etc., 
to be attached or taken in execution $ 



(4.) removing or concealing his goods, etc., 
to prevent their being levied upon; or, 
(5.) making any fraudulent conveyance, as- 
signment, sale, gift, or other transfer of his 
lands, tenements, goods, or chattels, cre- 
dits or evidences of debt." 

In the case of an attachment, in which 
the debtor willingly aids, it is not necessa- 
ry that it should be fraudulent* in order to 
render it an act of bankruptcy. u Will- 
ingly cf fraudulently" is the language of 
the act. The debt secured by the attach- 
ment or execution may be bona fide and 
justly due. Nevertheless, if the debtor 
being a merchant, etc., willingly procures 
himself to be attached, or his property to 
be taken in execution, it is an act of oank- 
ruptcv. What is there in such a transac- 
tion that partakes of fraud ? Nothing, if 
it is an honest debt All that the debtor 
does is to procure the execution to be le- 
vied on his goods, etc. Why is this an act 
of bankruptcy 1 It can be for this reason 
only, that he thereby does an act contrary 
to the policy of the bankrupt law. That 
policy is, in cases of hopeless insolvency, 
to cause an equal distribution of the 
trader's effects. It is oh no other princi- 
ple that it is made an act of bankruptcy, 
for a trader to aid a creditor in securing his 
debt, by attachment or execution. He 
gives thereby a preference to the creditor 
whom he so assists, over his general credi- 
tors. Then, if that be so, how does it dif- 
fer from the act of bankruptcy last speci- 
fied, in making a " fraudulent conveyance, 
assignment, &c. 1" Does the word "fraudu- 
lent" there used, necessarily import moral 
turpitude 1 or may it be satisfied with a 
fraud in law, counteracting the policy of 
this act, and preventing a general distri- 
bution of his property among the creditors 
of the bankrupt, by applying it exclusive- 
ly to the benefit of such of them as he may 
choose to prefer 1 Whether such prefer- 
ence is given to a single creditor, or to two 
or more, is wholly immaterial. It equally 
counteracts the policy of the law. 

If we look to the second section, it ap- 
pears to me, that it serves to explain what 
shall be deemed the kind of fraud which 
may render a conveyance fraudulent with- 
in the meaning of the first section. " All 
future payments, securities, conveyances, 
or transfer of property, or agreements 
made or given by any bankrupt, in contem- 
plation of bankruptcy, and for the purpose 
of giving any creditor, endorser, surety, or 
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other person, any preference or priority 
over the general creditors of such bank- 
rupt, &c., shall be deemed utterly voidnnd 
a fraud upon this act." From the argu- 
ment as to the meaning of the word " bank- 
rupt," a little doubt was at first created in 
my mind, whether this applied to involun- 
tary bankrupts at all. But 1 do not think 
the word " bankrupt," as there used, can 
be confined to a person who has been de- 
clared a bankrupt It means the same as 
if the word "person" had been used in- 
stead of " bankrupt," so that it would read 
" all future payments, securities, &c, made 
by any [person] iu contemplation of bank- 
ruptcy, and for the purpose of giving any 
creditor, &c, any preference, &c The 
preference is made by a person in contem- 
plation of bankruptcy, and not by a bank- 
rupt after he has been declared such. And 
all such conveyances are declared to be 
" utterly void, and a fraud, upon this act" 
This must refer to the acts before specified 
as acts of bankruptcy." Why is giving a 
preference to be considered a fraud on this 
act] Because the act contemplates- -an 
equal distribution. It is a fraud because it 
counteracts the policy of the law. Though 
it may not be fraudulent in a moral point 
of view, it must be fraudulent if it contra- 
venes the policy of the law. So when the 
trader procures the levy of an execution 
on his property, it is favoring one creditor 
over the others. This would not be a 
fraud, if it were not for the bankrupt law. 
It is precisely *as honest an act for the 
debtor to procure an attachment or exe- 
cution, to be levied on his property by a 
creditor, as it is to secure to him a prefe- 
rence by means of a conveyance. It is 
fraudulent only because it counteracts the 
policy of the law ; and this is equally true 
in the one case as in the other. I am, 
therefore, in this view of the case, of opi- 
nion, that a conveyance or assignment by 
a trader of all his property, to secure a 
preference to particular creditors, is t per se, 
a fraud upon the act of congress and an 
act of bankruptcy. When a part only of 
a trader's property has been paid or se- 
cured to a creditor, whether or not it shall 
be deemed an act of bankruptcy, will de- 
pend on the motive with which such pay- 
ment or security was made, and the cir- 
cumstances attending the transaction. 

The circuit court therefore, advise that 
under the circumstances of this case, Ru- 
fus Hoyt has committed act* of bankruptcy, 



and ought to be declared a bankrupt by 
the district court. 



IN CHANCERY, 

Before the Hon. Murray Hoffman, As- 
sistant V. C. 

John Charjujaud v. Eliza Cbarboaud 
and Elizabeth Williams. — Original 
Bilt t Eliza Charruaud v. John Char- 
ruaud. — BUI in the nature qf a Cross- Bill. 
Nov. 11, 13, 19,1841. 

A Decree for ■ divorce a vinculo matrimonii Cor the 
adultery of the wife annuls every provision made for 
a wife in marriage articles, or a marriage settlement 
in the nature of jointure or otherwise, as well assay 

Crovifion in articles executed upon a separation ; 
ut where the husband enters into articles for sepa- 
ration with a knowledge of the wife's having com- 
mitted adultery, and after a decree for a divorce has 
been obtained, continues for nearly three yearn to 
pa v an annuity to her pursuant to the terms stipula- 
ted by the articles of separation, and afterwards 
enters into a. new agreement with her, extinguish- 
ing or redeeming such annuity, and stipulate* by 
bond and mortgage to pay a certain sum by instal- 
ments in lieu thereof, the wife can foreclose aoch 
mortgage. 
The wife having again married, and thereby subjected 
herself to an indictment, does not prevent her exer- 
cising her remedies in a Coon of Equity. 

In this case a bill was filed by John 
Charruaud against Eliza Charruaud and 
Elizabeth Williams, to set aside a certain 
mortgage given by the plaintiff to the de- 
fendant, by virtue of certain articles of 
agreement for a separation entered into 
between him and the plaintiff, Eliza 
Charruaud. Also a bill in the nature of a 
cross-bill, by the said Eliza Charruaud 
against John Charruaud, to foreclose the 
mortgage in question. A great mass of 
evidence was gone into, but it is unnecessary 
to set forth any part of it ; the facts of the * 
case sufficiently appear in his Honor's 
judgment 

The case was very ably argued at the bar. 

Graham, P., for the complainant in the 
first suit, and the defendant in the second. 

Robertson, for Eliza Charruaud. 

We are unwilling to abridge his Honor's 
judgment 

The Assistant Vice Chancbllob. — 
Very little of the enormous mass of testi- 
mony taken in this cause, has any thing to 
do with the points upon which I think it 
must be decided. I consider the cumula- 
tive evidence as to Eliza Charruaud's guilt, 
immaterial. The testimony relating to his 
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guilt either prior or subsequent to the di- 
vorce, is equally irrevelant ; and evidence 
tending to show her innocence by repelling 
that on which the decree was founded or 
otherwise is shut out by that decree. As 
to the evidence that he was guilty of adul- 
tery,! think that it is to be excluded on ano- 
ther ground. The only mode in which 
the facts of his adultery before the divorce 
is put in issue, is by a charge in her an- 
swer, that he could not have obtained the 
decree not merely by reason of her inno- 
cence, but also of his own infidelity to his 
marriage vows. This I apprehend is 
wholly insufficient to justify testimony 
under it. Moor v. Moor, (1 Atkyns, 276.) 

The case involves three points of con- 
siderable moment 

i. The first important question is, — 
Whether the divorce on the ground of 
adultery did not vacate the articles of 
separation. That decree was made the 
of June, 1828, and the articles exe- 
cuted the 29th of March, 1827. Prior to 
the Revised Statutes, a decree for a divorce 
for the adultery of the wife, barred her 
right of divorce by virtue of the statute of 
1813. (1 R. L.) This was adopted from 
the English statute of Westminster, 2 cap. 
34, the dower not being barred at common 
law. 

But it has been repeatedly decided that 
a provision made for a wife by marriage 
articles, or her jointure, was not annulled 
by her subsequent adultery : indeed that 
this, -court would-etiforce the articles, not- 
withstanding the crime. 

In Blount v. Winter, and Winter v .Blount* 
(3 Coxe's Peere Wms. 276, n. 2, 1781.) 
The original bill was filed by trustees in 
marriage articles, and the children of the 
marriage, against the husband and wife, 
and the cross-bill was filed against the wife 
and children. The original bill prayed a 
performance of the articles, and the hus- 
band by bis cross-bill and by his answer to 
the original bill, resisted the performance 
so far as the articles made a provision for 
the wife, alleging and proving in the cross 
cause, that she lived separate from him in 
adultery. The court was of opinion that 
this was not a reason for non-performance 
of the articles as to the wife, and made a 
decree accordingly in the original cause, 
and dismissed the cross-bill without costs. 

In Sydney v, Sydney, (3 P. Wms. 264,) 
the bill was for a specific performance of 
marriage articles. The answer set forth that 



the wife bad withdrawn herself from her 
husband, had lived separately and very 
much misbehaved herself. The proof was 
very strong of criminal conversation on 
her part ; but there was some evidence of 
guilt also on his part, so that she could have 
recriminated. The Master of the Rolls 
decreed a performnnce of the articles. On 
appeal, the Lord Chancellor held that the 
question of her adultery was not properly 
put in issue, the averment not amounting 
even to a. charge of adultery. That the 
recrimination appearing in the proofs did 
not affect the case. That the evidence as 
to the guilt of the wife, might satisfy any 
third person, but the same not being put in 
issue he could not" judge of it. He ex- 
pressed the opinion that articles to settle 
the jointure, were in this court, like a set- 
tled jointure, and that was not forfeited by 
adultery. In Legrave v. Legrave, (13 
Vesey, 44 1,) the two cases above cited 
were recognized as law. . In Jee v. Thur- 
low, (2 Barn. & Cress. 547,) in an action of 
debt by a trustee against a husband, upon 
articles executed on a separation, the de- 
fence was a decree in the ecclesiastical 
court for a divorce, a mensa et thoro, on the 
ground of adultery. The plea was held 
insufficient. It was admitted, (says Bay ley, 
Justice,) that a plea of the fact of adultery 
would be unavailing ; neither is a depree 
of the spiritual court an answer, for it pro- 
ceeds upon evidence which in this court 
would not be satisfactory. We cannot 
therefore even act upon the supposition 
that adultery has been committed. 

So in Buchanan v. Buchanan, (1 Ball & 
Beatty, 206,) Lord Manners held him- 
self bound by these decisions, but express- 
ed his dissent from the principle upon 
which they proceeded. See also Field v. 
Sennet, (L New Rep. 121.) 

The Revised Statutes take away the wife's 
dower upon a divorce being pronounced 
for her adultery, as also any jointure or pe- 
cuniary provision in lieu of dower. (1 R. 
S. 733, { 8. 16.) Another section also 
deprives her of any distributive share iu 
his personal estate. (2 R.S. 146, § 48.) The 
Revisers sought to introduce into the law 
provisions making adultery alone, without a 
sentence of divorce, a ground of forfeiture 
under certain modifications. Their pro- 
position was however rejected. (Notes 
Reviser, vol. 3, p. 697.) 

It must be admitted that the decisions 
cited, overrule the case of More v Scari*- 
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rough, 2 Eq. Ab. 156, in wbich the court 
Bay that the receipt of pin m6ney would be 
restrained after a wife's adultery, as it was 
never meant that pin money should be ap- 
plied to the support of vice. They also 
overrule the strong expression of Lord 
Hard wi eke, to a similar effect in Moor v. 
Moor. (iAtk.27G.) 

But it is obvious that a divorce under 
the law of our state, both as it existed in 
1823 and at present, raises a very different 
question. When that divorce is on the 
ground of adultery, the marriage contract 
ts annulled and terminated. 

When it was held, in Powell v. Weeks, 
(Noys' Reports, 108,)^ that a divorce for 
adultery in the ecclesiastical court was 
no bar of dower, it was upon the ground 
that the decree did not dissolve the mar- 
riage contract, it was not a divorce a vin- 
culo matrimonii. See, also, God bolt, 145, 
and 2 Inst. 435. 

But it was the settled doctrine of the 
common law, that where the marriage was 
dissolved as by reason of consanguinity, 
precontract, &c, the dower right fell ubi 
nullum matrimouium ibi nulla do*. This 
was to be understood where the divorce 
was a vinculo, not a mensa et thoro only. 
<Coke Litt. 32 a, n. ; ibid. 33 b.) It was 
essential to dowers that the marriage 
should exist at the husband's death. 

Under the statute of Westminster 2, 
the consequence of an elopement was not 
only a forfeiture of dower, but of a right 
to use the husband's credit even for neces- 
saries. (1 Ld. Ray 444. i Sal k eld, 116. 
See, also, OoggsweUs. Tibbetls, 3 N. Hamp. 
Rep. 41. 

So, if sentence was not pronounced for a 
dissolution when the husband died, dower 
would be allowed although the canse had 
been fully proven. The ecclesiastical court 
would not pronounce a sentence after the 
husband's death, and the courts of law 
could only recognise a dissolution after 
sentence. (Coke Litt. 33 b.) 

Thus the principle is to be found in 
the common law, that where there was 
no marriage subsisting at the death of the 
husband, there could be no dower. The 
decree of dissolution for adultery was a 
deeree of separation only, and could not, 
therefore, work the forfeiture, for the 
marriage at the death of the husband was 
still in force. 

This important rale of the law will 
then determine that in etrr state a decree 



of divorce a vinculo would, independently 
of the statute, (1 R. L. f 1813, 199, § 8,) 
have barred a claim of dower. And this, 
ip my opinion, goes very far to destroy 
any claim for a provision made in lieu of 
dower, a jointure, articles providing a sup- 
port upon separation, or any claim what- 
ever arising from, or supported by the mar- 
riage relation. 

It is true that the statute of 1313, as 
well as the Revised Statutes, not only pro- 
vide for a forfeiture of dower on a convic- 
tion of adultery, but also of the distribu- 
tive share of personal estate ; and in &c- 
gall v. Stcgattt (2 Brocken. Rep. 260,) 
Chief Justice Marshall decreed, that under 
a statute of Virginia, similar to that of 
Westminster 2, a wife was barred of 
dower by living with an adulterer, but not 
deprived of her right to a distributive 
share of the personal estate of her hus- 
band. There had not been a decree for a 
divorce. 

But if a right to dower falls because of 
the dissolution of the marriage, by a prin- 
ciple of the common law, not merely by 
virtue of the statute, I cannot see the 
slightest ground for supporting any pro- 
vision which is the substitute of the dower 
riyhLi Articles of separation recognize I 
1 the continued liability of the husband to 1 
support the wife, and thus provide for ful- 
filling it. This obligation is at an end upon 
a divorce. , , 

m the nice question as to sup- 
porting articles of separation in this court, 
the covenant of a trustee to indemnify the 
husband from the wife's debts, has been 
always a material circumstance. (Jet v. 
Thurlow, 2 Barn. & Cress. 547. Worrell v. 
Jacob, 3 Mer. 265. Compton v. Colinson, 
2 Brown C. Rep. 377.) Without entering 
at large upon that subject, it seems to be 
the result in England, that, as against cre- 
ditors, such a stipulation is essential. It is 
yet doubtful whether without it, and be- 
tween the patties, the articles will be en- 
forced except where the wife has had such 
ground for a separation as would have justi- 
fied an application to the ecclesiastical court. 
See ElwortAv. Bird, (lS\m.&Slu.312.) Mr. 
Jacobs' note to Roper's husband and wife, 
vol. 2, p. 293. In the late case of Clougk 
v. Lambert, (10 Simon's Rep. 176,) a sepa- 
ration deed recited that unhappy diffe- 
rences existed between the husband and 
wife, in consequence of which they had 
agreed to live separate. The husband co~ 
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veoanted to pay an annuity to a trustee for 
tbe wife, but there was no covenant by the 
trustee to indemnify him against her debts. 
It was held on demurrer that the covenant 
might be enforced against the* husband's 
executors ; that it might be presumed the 
circumstances alluded to in the recital, 
would have justified a devorce a mensa et 
thoro ; but that the covenant, being volun- 
tary, could not be enforced against the 
husband's creditors. 

It is, indeed, to be noticed that the vice- 
chancellor speaks of the circumstances as 
justifying an application by the wife to the 
ecclesiastical court, contemplating, there- 
fore, the guilt of the husband, not her own. 
See, also, Carson v. Murray, 3 Paige, 500. 
Rogers v. Rogers, 4 Paige, 5i6. 

But let it be conceded that Outh v. 
Guth, (3 Br. C. R. 614,) is mistaken law. 
By that case, the agreement to live sepa- 
rately contained in the husband's deed 
with his wife alone, without any trustee 
binds him to pay her the maintenance 
agreed upon. The instrument was to be 
void upon her contracting debts without 
his assent, which he should be compelled 
to pay. Tbe whole principle of this and 
similar cases is, after all, the duty of the 
husband to support his wife ; a duty not 
discharged by her leaving him by agree- 
ment, or even, according to some cases, 
improperly— but this is a duty extinguish- 
ed by a dissolution of the marriage. 

I have found but one case in the books 
which is repugnant to this view, that of 
Blaher v. Cooper, (7 Serg. & Rawle, 500.) 
There a husband gave his bond to a trustee 
on articles of separation, conditioned to 
pay the wife an annuity for life. A divorce 
a vinculo matrimonii was subsequently 
obtained, but this was held not to be a 
sufficient defence to an action on the bond. 
I may notice that it did not appear on tbe 
record for whose crime the divorce had 
been obtained, and the court say that her 
guilt shall not be presumed. 

Carefully regarding principles and deci- 
sions, I have come to the conclusion that a 
decree for a divorce a vinculo matritnonii 
for the crime of tbe wife, annuls every pro- 
vision made for a wife in marriage articles 
or a marriage settlement, in the nature of 
jointure or otherwise, as well as any pro- 
vision in articles executed upon a separa- 
tion. In my opinion, this doctrine is sus- 
tained by the principles of the common 

18 



law, and is the rule called for by the dic- 
tates of sound morality. 

But in the present case, the husband, when 
he entered into the articles, knew of the 
adultery ; knew the very facts, upon which 
the decree was afterwards obtaiued ; and, 
especially after that decree, he continued 
for nearly t|iree years to pay the annuity 
to her, and then in May, 1831, enters into a 
new agreement directly with her, extin- 
guishing or redeeming the annuity provided 
by the articles, and stipulating to pay a 
certain sum by instalments. To secure 
this payment he executes the bond and 
mortgage in question. 

The case becomes widelydifferent when 
it is looked upon as a question of her right 
to enforce the articles had he refused pay* 
ment after the divorce, and where there is 
a newly executed obligation and security 
given by him upon the cancelment of a 
previous security. He deliberately gives 
a bond and mortgage to a stranger. Had 
it been a contract to execute a bond and 
mortgage, I think this court would not 
have interfered. It would then have been 
a naked voluntary agreement, without the 
consideration of blood even to support it. 
1 have lately (Curtis v. Van Wyck) had 
occasion to show that a voluntary covenant 
given in favor of a child will not be en- 
forced in England ; that EUis v. Nimmo, 
(Lloyd & Goold, 333,) before Lord Sug- 
den, has been frequently and authoritative- 
ly overruled. All the authorities, how- 
ever, agree, that if a voluntary contract is 
executed, and the court is merely applied 
to for its ordinary process of relief upon it, 
it is bound to give k. Ellison v. Ellison, 
6 Vesey, 662. Dunn v. Winthrop, 7 John 
Coke, 337. Read v. Long, 4 Yerger, 68.) 

But it is said that the new agreement 
recites the articles, and that the sup- 
position of their being obligatory formed 
the consideration of the new agreement, 
and of the mortgage. I cannot in the 
first place say, that the payment for 
the three years after the divorce did 
not debar the husband from insisting 
on the effect of the decree. But, again, I 
cannot accede to the argument, that a con- 
veyance, executed under a mistaken no- 
tion of legal liability, is to be avoided by 
the party himself; especially after subse- 
quent repeated ratification. 

II. It has also been urged that the defend- 
ant by her answer, has set up that she con- 
nived at the decree for a divorce, being whol« 
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ly innocent of the crime charged against her, 
as well as entitled to recriminate. Had 
the matter rested still in contract, this cir- 
cumstance would have deBerved much con- 
sideration, probably been decisive. But 
. for the reasons before noticed, and others 
stated under the next point of the cause, 
it is not sufficient to destroy a security, per- 
fect in itself, and made subsequently. 

III. Next, the consequence of Mrs. 
Charruaud's remarriage is to be considered. 
The decree for a divorce was obtained on 
the 4th of June, 183S — the new agreement 
and the bond and mortgage are dated the 
5th and 9th of May, 1831— the interest 
was paid up to the 9th of November, 1836. 
In the month of April, 1837, she married 
in Connecticut with Marsiglia, and upon 
this the further payment of interest was re- 
fused. 

Under the Revised Statutes, Mrs. Char- 
ruaud would, probably, be subject to an in- 
dictment for bigamy had she married in 
this state, and no statute of limitations in- 
terposed. (2 R. S. 687, § 8, 9, Sub. 3. 
Ibid. 144, § 49.) 

By the statute of 1813, the guilty party 
was prohibited from another marriage, but 
the innocent person was permitted to re- 
marry. At the common law, upon a di- 
vorce a mensa et thoro, this was not allowed ; 
(Moore, 683 ;) and in the code of canon 
law, projected by Edward the 6th, termed 
Reformatio Legum, this liberty was given 
to the injured party. (Poynter's Law of 
Marriage, 171, N. E. 1 Brown Civil Law, 
89, N.) In some acts of Parliament, upon 
pronouncing a divorce a vinculo, a provi- 
sion to the same effect has been insisted. 
(Ibid,) 

If the Revised Statutes concerning biga- 
my do not apply, it would be very doubtful 
whether she would be indictable under the 
former act, even if limitations would bar 
it (1 R. L. 113, with the provision 2 R. L. 
198, § 4.) This was taken from the statute 
1 Jac. 1, c. 11, under which it has been held 
that a divorce a mensa et thoro was sufficient. 
(1 Hawkins', ch. 43, § 5, Tovey v. Lindsay, 
1 Dow, 117. Middleton's case, Kelynge 27. 
But where the divorce was from the 
bond of matrimony, it is probable that a 
re-marriage, even of the guilty party, did 
not subject her to an indictment for biga- 
my. 

Is there any thing then in the stipula- 
tions of the contract between the parties 
which makes the payment of the bond de- 



pendent upon her not violating the decree 
and the law ? I think uot The observa- 
tion of Lord Ch. Justice Abbot, in Jet v. 
Thurlow, cited ante, here applies. If the 
husband wished to make non-commission 
of adultery a condition of paying the an- 
nuity, he should have covenanted to pay it 
quamdin casta vixeriL The case also of 
Blaher v. Cooper, (7 Serg & Rawle, 500.) 
before noticed, is strong upon this subject 
Is there any thing by reason of her having 
subjected herself to an indictment, (sup- 
posing for the present that such was the 
case,) which will prevent her having the 
usual remedies in a court of justice ? Here 
again 1 am compelled to answer in the 
negative. The various grounds of disa- 
bility to sue from onencei against law, such 
as attainder, excommunication, and Popish 
Recusancy are all upon and after convic- 
tion for the offence. The plea in such a 
case must be sub pede sigiUi, and is to be 
tried by the record. (Milford, 226 — 229.) 
But it may be urged, that this is an applica- 
tion to a Court of Equity, and it ought not 
to give its aid under circumstances of such 
guilt. I was at first much inclined to this 
view; but the difficulty is this. The appli- 
cation here is not to exercise a purely equit- 
able authority in refusing to aid an instru- 
ment which cannot be enforced without its 
aid. It is to give that remedy merely 
which, upon a demand of a legal character, 
and good at law, the party is entitled to. 
If the bond and mortgage are not invalid 
in the law, they may be recovered upon by 
action at law, or bill in this court- It is & 
right in her to come here upon the securi- 
ties, and they must be shown to be illegal. 
I think Mr. Roper has well stated the 
rule on this subject. (Vol. 2, p. 134.) " It 
is presumed that this proposition may be 
deduced from the majority of cases, that 
when the wife unnecessarily elopes, and 
does or does not live in adultery, if she ap- 
ply to a court of equity for a favor (and 
not for a right,) as for a maintenance out 
of her equitable property, the interest of 
which her husband is entitled to receive, 
the court will not interfere on her behalf. 
But if she apply to its jurisdiction for the 
recovery or enforcement of her rights, as 
for the performance of articles before mar- 
riage for her separate use, there the court 
must interfere, since the law has not made 
elopement or adultery a forfeiture of any 
such interests. Thecasescited by Mr. Roper, 
(vol. 1, p. 275,) are Carr v. Eastabrookc, 
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4 Vesey, 146; Ball v. Montgomery, 2 
Vesey, 191. Watkyn* v. JTa%JW, *• 
Atk. 97. Bulloch v. Afoizttr, 4 Vesey, 798. 
There is an expression of Chief Justice 
Marshall, in SUgall ▼. Stegall, (2 Brock, 
260,) however, deserving attention. " The 
principle that a court of equity will not 
interfere in aid of a person whose conduct 
has been reprehensible in the particular 
case in which its aid is asked, applies, I 
think, to cases in which the party has a 
remedy at law; and if ever applied to one 
in which no remedy at law exists, it must 
be a right which originates merely in equi- 
ty, and may therefore be withheld or grant- 
ed according to circumstances ; but a right 
given by a statute cannot, I think, be denied 
by a court of chancery if it caunot be as- 
serted in no other court. In such a case a 
court of chancery can exercise no more 
discretion than a court of common law. 

It seems to me, with deepest respect to 
this high Authority, that the criterion is not, 
whether' there is a remedy at law — concur- 
rent by the terms of the proposition — but 
it is whether it is a purely equitable right; 
one therefore in which there can be no 
remedy at law. In the cases in which the 
participator in the violation of a statute or of 
common morality, is precluded from suing, 
his exclusion is as absolute in a court of law 
as in equity. But if the party has a secu- 
rity on its face perfectly legal, which this 
court may be resorted to for the purpose of 
enforcing as well as a court of law, which 
it is bound to enforce unless there is a suf- 
ficient legal defence to it, I cannot see 
how the fact of there being a remedy at law 
can vary the question. Let the distinction 
be kept in view between an application to 
chancery for a process to. enforce a legal 
right, and an application to supply a de- 
fect or consummate an instrument, without 
which no legal right exists, and the whole 
difficulty is solved. In truth it is only 
when the court is asked to change the ap- 
plication of the rules of the common law 
in the particular instance, that it has a right 
to say to the party who applies, that be 
must come with a case perfectly stainless 
and irreproachable. Any other rule would 
be a dangerous seduction to the moral sense 
of an equity judge ; and the more danger- 
ous as his staudard of morals was exalted. 
I must admit that my opinion in this in- 
teresting case has greatly fluctuated. I 
have come in the progress of its examina- 
tion to decidedly opposite conclusions. I 



have dwelt upon it with care, and the best 
result of my opinion Is, ' that the securities 
given to the wife cannot be overthrown ; 
and that it is the duty of this court to apply 
the appropriate remedy sought by her in 
the foreclosure of the mortgage. 

The decree will be for the dismissal of 
the bill of John Charruaud, and for an order 
of reference to the master to compute the 
amount due in the usual form in the siKt 
of Eliza Charruaud against John Charruaud. 

SUPERIOR COURT. 

Before Chief Justice Jones, and Judges 
Oaklet and Tallmadoe. 

John J. Hart v. James C. Baldwin. 

Where an action was brought for damage* for in- 
juries done to a building of the plaintiff by the ex- 
cavation of the adjoining lot for a cellar — Held, that 
it was a question for the jury, whether ordinary skill 
and precaution were used by the defendant in per- 
forming the work, and that in determining that 
question the jury ought to assuma that the defend- 
ant had a right to consider that the party-wall was 
sufficient, and erected in the usual manner. 

Case for an alleged injury done to the 
foundation and building of the plaintiff by 
an 'excavation of the adjoining house. Plea 
the general issue. 

On the trial of the cause before Mr. Jus- 
tice Oakley, in February term, it appeared 
by the evid nee of the plaintiff's witnesses, 
that the plaintiff was the owner of the 
house and lot, No. 51 Pike-street, and the 
defendant was the owner of the house and 
lot, No. 49 Pike-street ; that the bouses ad- 
joined each other, and had been erected 
together about fifteen years, and that the 
plaintiff and defeudaut had .each purchased 
his house and lot at auction three or four 
years ago, anterior to the alleged injury. 

It was insisted on the part of the defend- 
ant, that due and ordinary skill and care 
were used in making the excavations in 
question, and evidence was adduced to 
show that, if the party-wall had had a pro- 
per foundation, no injury would have oc- 
curred. 

The learned Judge charged the jury, 
that if they should be of opinion that the 
injury to the plaintiff's building was caused 
by an error of judgment, or want of proper 
care or skill on the part of those employed 
by the defendant to do the work, the latter 
would be liable for the damages occasioned 
thereby to the plaintiff; but if the jury 
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should find that the plaintiff had used all 
proper and usual precaution, and that the 
injury to the plaintiff's house was incurred 
by reason of the insufficiency of the party- 
wall, that the defendant was not liable for 
the injury thus sustained; that the agents 
of the defendant had a right to assume 
that the foundation wall of the plaintiff's 
house was sufficient, and to govern them- 
selves accordingly in determining the mode 
proper to be adapted in guarding against 
any injury to the plaintiffs house. 

Exceptions were taken by the plaintiff's 
counsel to his honor's charge, ana the jury 
found for the defendant. 

Application was accordingly made for a 
new trial. 

Anthon, for the plaintiff, relied on the 
following points : 

I. That the person excavating or making 
erections upon an adjoining lot, is bound 
to use ordinary care and skill to prevent 
injury to the adjoining premises, and that 
ordinary care and skill had not been used 
in the present case* 

II. That the party ♦wall, injured by de- 
fendant's carelessness and unskilfulness, 
rested alike upon the plaintiff's and de- 
fendant's premises; and neither plaintiff 
nor defendant, as against the other, was 
authorized to do any act to the injury of 
such wall. Ordinary care and skill in 
making the excavations furnishes no legal 
justification for the injury in such a case. 

III. That his Honor the Judge erred 
in charging the jury, that if ordinary skill 
and precaution were used, the defendant 
was not liable ; and that the defendant was 
authorized to assume the party* wall in 
question to be different from what it real- 
ly was, and to govern himself according* 

Cutting, F. B., contra. I. The charge 
of the Judge was more favorable to the 
plaintiff than strictly he had a right to re- 
quire. His Honor charged, That the de- 
fendant was liable even for an error of 
judgment on the part of the workmen, 
or want of proper care or skill in doing 
the work. Panton v. Holland, 17 Johns. 
R. 92. And it may well be doubted if the 
workman employed was a man of compe; 
tent skill and he exercise proper caution, 
whether the owner is responsible for the 
consequences of a mere error of judg- 
ment. 

II. The questions of want of proper care 
or skill were submitted to the jury, and 



their verdict is sanctioned by the evi- 
dence. 

III. The defendant had the right to dig 
a cellar lower than the foundation of his 
neighbor's house ; he used due care and 
diligence to prevent injury to his neighbor, 
and he is not, therefore, liable for any eon- 
sequential damages that arose. Panton v. 
Holland, 17 Johns. R. 92. 

IV. The ageots of the defendant had a 
right to assume that the foundation wall of 
the plaintiff's house was sufficient, and 
to govern themselves accordingly in deter- 
mining on the mode proper to be adopted 
in guarding against any injury to the plain- 
tiff's house. 

V. Again, if the law, by a fiction, were 
to suppose the defendant to hare had 
knowledge that the party-wall was weak 
and badly constructed, he would still have 
had the right to have dug a lower cellar 
under his house, and if in so doing he used 
proper care and caution, he is not liable for 
any consequential damage to the plaintiff's 
house. Walter v. Pfeil, 1 Moo. and Ma). 
362. S. C. 22 C. Law R. 334. In Dcdd 
v. Holme, 1 Adol. and £11. 493, cited by 
Mr. Anthon, the court held, that tbe case 
turned upon the question of negligence. 
In Peyton and another v. Mayor of London, 
9B.&C. 725. 17 C. Law R 483; tbe 
case was put to the jury upon the point of 
misconduct or not on the part of tbe de- 
fendant ; and, in Broumv. Mtrdeon, 1 Cf omp. 
and Jer. 20, the defendant was held liable 
for carelessness. 

VI. Tbe injury complained of, was te 
the front and not to the party-wall, and the 
evidence shows that the front had been 
previously cracked and injured. 

Cur. ad. vult. 
Per Curiam. This was an action to re- 
cover damages for injuries done to a build- 
ing of the plaintiff's by excavating tbe ad- 
joining lot for a cellar. The two houses 
of plaintiff and defendant joined each 
other, and were built with a party-wall 
fifteen years before this trial took place. 
The plaintiff bought No. 51, and the de- 
fendant No. 49 Pike-street, and both pur- 
chased by auction three or four years be- 
fore the alleged injury. Tbe plaintiff 
proved that the cellar was dug by defend- 
ant in the fall of 1841, in consequence of 
which operation the front wall of plaintiff's 
house inclined to the street, and was obliged 
to be patched up at an expense of two or 
three hundred doUsrs. 
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For the defence, it was said that the 
party-wall was not broken, and that, usual- 
ly, the foundations of such walls are built 
with stone ; and one witness said that, if 
this partition wall had been so constructed, 
the injury complained of would not have 
happened. It was shown that the defendant, 
in excavating for the cellar, began by dig- 
ging three feet from the plaintiff's wall, 
and did it in the usual manner, by excava- 
ting and building in sections of three feet, 
which were finished before any more was 
taken down in order not to cause any in- 
jury. And on going towards the front, the 
ground being hard, and other reasons ex- 
isting, the builder made an approach nearer 
to the wall, and it was found that the ground 
was more sandy, and the injury happened 
there. This, was the defence, and the 
judge, who tried the cause, said, that if it 
appeared that the defendant bad used all 
the caution in his power, and that the in- 
jury had not arisen from misjudgment on 
the part of the builder, or want of skill, or 
carelessness, the plaintiff was not entitled 
to recover. But, if it arose from want of 
skill, or error of the defendant's workmen 
in the mode of excavating the cellar, he 
would be liable for it. Or, if the injury 
arose from insufficiency of the party- wall, 
the defendant was not liable. 

In regard to the party wall, the plaintiff 
was not correct in supposing that the law 
charged the defendant with a knowledge of 
the insufficiency of the wall. For, al- 
though the two original owners of the 
houses may have put up that party-wall, 
and there might be an implied agreement 
between them that the wall should be 
deemed sufficient, yet no such implied 
agreement could be considered as existing 
between the men who afterwards became 
separate purchasers of those two houses, 
and who are not shown to have had any 
knowledge of the actual state of the wall. 
We think that the Judge was right in his 
view of the case. 

Motion for new trial refused. 



THE DOCTRINE OF NOTICE. 

What is constructive notice, is a sub- 
ject of considerable difficulty. The ge- 
neral rule may be laid down to be, that 
whatever is sufficient to put the party 
charged with notice on inquiry, is good 



notice in equity, (a) and notice of a deed 
is notice of the content* of that deed, so 
far as those contents affect the transaction 
in which notice of the deed is required. 
(b) In a very recent case in England, it 
was held by Sir J. Wigram % V. C, that the 
doctrine of constructive notice applies in 
two cases ; first, when the party charged 
has notice that the property iu dispute is 
incumbered, or in some way affected ; in 
which case he-is deemed to have notice of 
the facts and instruments, to a knowledge 
whereof he would have been led by due 
inquiry after tbe fact which he actually 
knew ; and secondly, when the conduct of 
the party charged, evinces that he had a 
suspicion of the truth, and wilfully or frau- 
dulenty determined to avoid receiving ac- 
tual notice of it. (c) In the same case, a 
party before advancing money on a mort- 
gage inquired of the mortgagor and bis 
wife, whether any settlement had been 
made upon their marriage, and was inform- 
ed that a settlement bad been made of tbe 
wife's fortune only, and that it did not in- 
clude the husband's estate, which was pro- 
posed as the security, and he afterwards 
advanced the mortgage money without 
having seen the settlement, or known its 
conteuts ; and it was held that tbe mort- 
gagee was not, under the circumstances, 
affected with constructive notice of the 
contents of the settlement, or of the fact 
that the settlement comprised the husband's 
estate. 

It is not necessary to give notice of an 
equitable incumbrance to more than one 
of several trustees of the property, so long 
as the circumstances of the case remain 
unaltered by the death of that trustee, his 
ceasing to continue such trustee, or other- 
wise, (d) Tbe following observations of 
the same learned vice-chancellor, in tbe 
same case, deserve attention. 

" 1 conceive it to be now clearly deci- 
ded, by the cases of Dearie v. Hall, 3 
Russ. 1 ; Loveridge v. Cooper, id. 30 ; and 
Foster v. Blacketone, 1 Myl. & K. 297 ; S. 
C. reported as Foster v. CockereU, 9 Bligb. 
N. S.332, that if a bond fide incumbrancer 
upon a fund, the legal interest in which is 
in a trustee, gives notice of his incumbrance 
to- the trustee, and neither the incum- 

— x 1 _ • 

(a) SmUh y. Law, 1 Atk. 489. 
(6) Hamilton v. Royw, 2 Scb. <fc Let 315; Parry v. 
Wright, 1 Sim. & 8. 372. * 

<x) Jone* y. Smith, 1 Bare. 43. 
(d) Mcus v. B%U, 1 Hate, 73. 
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braticer giving the notice, nor the trustee 
at the time of such notice being given, has 
notice of any prior incumbrance affecting 
the fund, the. incumbrancer giving such 
notice, so long as the circumstances of the 
case remain unaltered, will be entitled to 
priority over a prior incumbrancer upon 
the fund, who has omitted or neglected to 
give notice of his incumbrance, although 
the puisne incumbrancer may have ad- 
vanced his money without making any 
previous inquiries of the trustee. In the 
absence of notice, the party claiming the 
prior incumbrance has not perfected his 
title. In a case where there cannot be an 
actual transfer of the subject, he must do 
all that is in his power ; and if he fails to 
do this, and another person takes an incum- 
brance and gives notice, the second person 
has acquired a perfect assignment, whilst 
the first equitable assignment is imperfect. 
The case of Foster v. Blackstone, for the 
first time, I believe, called for direct adju- 
dication on the question, whether the 
omission of the second incumbrancer to 
make the inquiry, was to be treated as an ob- 
jection of substance or not. In Dtarle v. 
Hall, there having been in fact an inquiry, 
the reasoning of Sir Thomas Plumer was 
rather an exposition of what be thought 
the doctrine of law to be, than a direct ad- 
judication on the point. In the case of 
Foster v. Blacks tone, the Lord Chancellor, iu 
moving the judgment of the House of 
Lords, adverts and assents to the princi- 
ple that a party, until be gives notice to 
the trustee, has not done every thing in his 
power, and which is necessary to com- 
plete his title. Fosters . Cockerett, 9 Bligh. 
N. S. 376. The reasoning of Sir Thoma* 
Plumer, that the first incumbrancer, by 
omitting to give notice, has not acquired 
that which, in equity, is equivalent to pos- 
session at law, and therefore, his security 
is not perfected, is directly affirmed by the 
House of Lords, in a case where the very 
point was argued, and the distinction with 
regard to inquiry, taken by counsel at the 
bar ; and where no inquiry was made, the 
second incumbrancer was preferred to the 
first, on the ground that the first incum- 
brancer had not perfected bis security. I 
think these decisions are founded on prin- 
ciple. The omission of the puisne incum- 
brancer to make inquiry, cannot be mate- 
rial where inquiry into the circumstances 
of the case could not have led to a know- 
ledge of the prior incumbrance.' 9 



REVIEW. 

An Analytical Digest of the Law of Marine Insu- 
rance, containing a Digest of all the cases adjudged 
in this state, from the earliest reports down to the 
present time, with References to an Appendix of 
Cases decided in the Supreme, Circuit, and District 
Courts of the United States, from the earliest pe- 
riod down to the year 1830. By Hirst Shmmajt, 
Counsellor st Lsw, 1 vol. 8ro. New-York : Col- 
lins, Keese & Co., 1841. 

The great fault to be found with most 
Digests is, that they merely contain the 
marginal notes of the reports, and when, as 
is not unfrequently the case, sucbv notes are 
the converse of what they profess, viz : a 
succinct statement of the points in contro- 
versy, they embarrass instead of assist 
the practitioner. Mr. Sherman's work is 
not one of this description, but appears to 
have been prepared with care, and to con- 
tain all that is important as a book of refe- 
rence ; the points of the cases referred to 
are neatly abbreviated, and the whole mat- 
ter well arranged. It must be of great 
utility to the profession, as well as to mer- 
cantile men. 

Hunt's Magazine for December. 

This is a very good number. 



SELECT ENGLISH CASES. 

VICE-CHANCELLOR OF ENGLAND'S COURT. 

Everetv. Prythergch. — Dec. 18, 1841. 

Bill filed by a creditor against an executor, charging 
him with being conaiantly drunk, of bring guilty of 
violent and outrageous conduct, and in a stale of 

Sreat poverty, and praying that the estate might be 
uly administered, a receiver appointed, and an in- 



junction granted to prevent the executor from getting 
in the estate of the testator : — Held, upon exceptions 
to the Master's report, that the charges in the bill, 
1 as to the immoral character of the executor, were not 
I scsndalous or impertinent — his Honor the Vice- 
Chancellor, being of opinion, tbst such charges were 
I material to the decree asked. 
1 The court will not prevent plaintiff from making his 
I case ss strong as he can, on the ground that com- 
paratively few charges, if proved, would be sufficien 
| for his case. 

The bill in tbis case was filed by one of 
the creditors of a testator, named Richard 
Medley, on behalf of himself and the 1 other 
creditors, &c, &c, against Thomas Pry- 
thenrcb and Mary his wife, which Mary 
was- the sole executrix of the will of the 
said testator; and the object of the bill 
was to have the estate of the testator duly 
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administered ; and that a receiver might 
be appointed; and that the defendants, 
Thomas Prythergch and Mary his wife, 
might be restrained by injunction from 
taking possession of, collecting, receiving, 
and getting in the personal estate and ef- 
fects of the testator. . The grounds upon 
which the plaintiff sought this relief were, 
that the defendants were of bad character, 
being of drunken, violent, and disorderly 
habits, and in a state of great poverty. 
The bill charged minutely the circum- 
stances making out the character of the de- 
fendants i such as, that during the whole of 
the period in question, the defendant, T. 
Prythergch, never had more money than a 
few shillings at a time ; and that he was 
very shabbily dressed, his clothes often torn, 
and his shoes worn out ; and that, during 
the time in question, the defendants were 
very frequently drunk, and often as much 
as five nights a week; and that, on more 
than one occasion, the defendant, T. Pry- 
thergch, came home so drunk as to be un- 
able to get up stairs, and that he has slept 
on the stairs all night. Equally minute 
charges were made in the bill to show the 
poverty of the defendants ; such as, that 
they paid but 2s. 3d. a week for their lodg- 
ings, &c. Similar charges were also made 
in reference to the violent and outrageous 
conduct of the defendants. It was also 
charged, that, upon one occasion, the de- 
fendant, T. Prythergch, had said, that he 
would not mind taking a false oath if he 
could gain any thing by it. An injunction 
was obtained by the plaintiff upon the filing 
of the bill, supported by affidavits. The 
defendants look exceptions to the bill, in 
respect of all the charges touching the cha- 
racter uf the defendants or their poverty, 
upon the ground that such statements were 
scandalous and impertinent.^ The Master, 
by his report, found that the following in- 
terrogatories were not scandalous or im- 
pertinent — "And whether they (the de- 
fendants) are not of bad character 3 and 
whether not of drunken habits ? and whe- 
ther not in a state of great poverty ?" But 
found that all the interrogatories, going 
into details as to poverty, drunken habits, 
violent conduct, &c, and the interrogatory 
as to T. Prythergch having said that he 
would take a false oath, were scandalous 
and impertinent. To this report the plain- 
tiff excepted. 

Gridlestone and Barber, in support of 
the exceptions.— The question in this case 



is simply this, whether, in a bill filed by a' 
creditor against the legal personal repre- 
sentative of the testator for the purpose of 
having a receiver appoiuted and an injunc- 
tion granted, the plaintiff has a right to 
bring before the court •barges showing 
the character of the executor to be immo- 
ral. The case of a creditor is quite distinct 
from that of a legatee, and is much stronger, 
as the legatee is a mere volunteer. The 
Master .has admitted that the general 
charge, as to the bad character of the defend- 
ant, is not scandalous ; how, therefore, can 
any charge, making out that general charge, 
be considered scandalous or impertinent 1 
We submit, that nothing can be considered 
scandalous or impertinent which bears 
upon the question of the suit 

Richard* and RomUly, in support of the 
Master's finding — Would the ecclesiastical 
court be prevented from giving letters of 
administration upon the grounds bare 
raised 1 Is this court to be a court of ap- 
peal from the ecclesiastical court ? The 
question raised amounts to this, whether, 
in the administration of assets, you are to 
import an inquiry into the moral character 
of the executor, as in the appointment of 
a guardian to an infant ; there is no au- 
thority to show that the court has ever 
gone into an inquiry as to the general cha- 
racter of an executor, in respect to the 
administration of the assets. When a 
testator chooses a particular person to ad- 
minister his estate, the court, except in 
cases of dishonesty, will not take away the 
assets from that person ; but a person may 
be very honest, though poor and shabbily 
dressed, and though drunken. 

Girdlestonc stopped in reply. 

Vice-Chancellor. — I cannot but differ 
from the Master in his finding. I think it 
is a most delicate part of the jurisdiction 
of the court to determine how strong a 
plaintiff may be at liberty to make his case ; 
the plaintiff frames his case, and, in order 
to support it, he states a great number of 
charges. The court has not prevented him 
from doing so, on the ground, that some of 
the charges would have been sufficient. I 
refer to a case which occurred last term, 
where the only question was, whether a 
party was to be charged upon the ground 
of wilful default ; and the plaintiff entered 
into a great many instances of default, 
for the purpose only of enabling the 
plaintiff to have a decree in that form, 
where one or two instances would have 
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been sufficient It is not for me to limit the 
number of instances which the plaintiff is 
to be allowed to adduce for the purpose of 
strengthening his case. Here, the plain- 
tiff filed his bill to have the estate of the 
deceased administered, so as to enable the 
creditors to be paid their debts ; and he 
represents upon his bill, that the court 
should appoint a receiver. It states, first, 
in a general way, that the husband and wife 
are persons of bad character, and -in great 
poverty. Well, then, in order to support 
that charge, a great number of instances 
are given to show the drunken habits of 
the parties, their extreme poverty, and 
their bad character. A plaintiff, as I said 
before, has a right to make his case as 
strong as be can ; and in a question con* 
cerning the administration of assets, it is 
not unimportant to make out that the per- 
son who has the power over them, and the 
sole management thereof, is a person of 
violent conduct. His duty is, to get in the 
assets, and to pay. the debts, &c. ; and it 
appears to me, that, if it were generally 
proved that there was great violence and 
outrageous conduct on the part of an exe- 
cutor, in cases where there ought to be 
peaceable demeanor, it is material to the 
plaintiff to enter into instances of that 
violent conduct. It is obvious, that the 
assets cannot be safe in the custody of a 
person generally drunk. The plaintiff 
stated facts in his bill, and upon bis affidavit 
in support of bis motion for an injunction, 
which was granted ; and this is to be ob- 
served, that, if an injunction has been ob- 
tained in the course of the proceedings in 
a cause, the court must, in making the de- 
cree upon the hearing, say, whether it will 
continue the injunction or not; and, if the 
plaintiff has made out a case of violent and 
outrageous conduct, &c., that would be a 
ground to continue the injunction and grant 
a receiver; therefore, evidence of the 
conduct is material to the decree asked. 
And when it is said that a testator may 
trust whom he pleases with the execution 
of his will, still, it is to be observed, that 
the testator in this case has not appointed 
his own wife his executrix, but the wife 
of another man ; and it is very doubtful, 
whether he made the appointment with a 
view to have his assets fairly dealt with. 
I am opinion, that the master was wrong 
in his finding, and that I must allow the 
exceptions. It is singular that the master 



should find, that the general charge as to 
the character of the defendants was pro- 
per, and yet object to the detail, which, in 
general terms, he had before admitted to 
be right. — Exceptions allowed. 

MISCELLANEOUS. 

SIB JAMBS MACKINTOSH. 

I recollect how we amused ourselves with a domes- 
tic incident that befell [Sir James] Mackintosh about 
the year 1802. He travelled the Norfolk circuit at 
that time, and had left his wife near heraccouchment. 
Bat that accouch merit produced a most portentous 
augmentation of his domestic bliss, or rather his do- 
mestic inquietudes. He was anxiously looking for 
letters at Bedford. At Huntington he received one, 
congratulating him upon the birth of a fine boy. Tbe 
next circuit town is Cambridge; there he found 
another despatch at the poet-office, announcing tbe 
birth of a second : it was with a grave smile that he 
received the congratulations of the circuit- table, upon 
the coming of another Marcellus. But he had scarcely 
arrived at Bury, when a third boy was announced to 
him by letter. The letters had indeed been written 
after the birth of each of this extraordinary progeny ; 
but the first only was in time for the post ; the second 
and third were written after the respective births they 
related, but, by some fatality, were not forwarded by 
one post. This monstrous fit of parturiencv was 
enough to sadden any man's visage, but he bore it 
with great philosophy; nor did 'George Wilson, the 
amiable and respectable leader of the Norfolk circuit, 
in the slightest manner discompose him, when, in sly 
allusion to his Lectures on the Laws of Nature and 
Nations, he proposed with great gravity, tbe health of 
Mrs. Mackintosh and her three sons Grotius, Pufieo- 
dorfiand Vattel— Tfo Clubs of London. 



A jury in one of the Cinque Ports, being charged 
with an old woman, accused of stealing a pair of boots, 
moved probably by the infirmities and miserable ap- 
pearance of the prisoner, returned the following ver- 
dict :—" We find her not guilty, and hope eh* wll 
never do to any more" 



The origin of confining Jurors from meat and 
drink.— -The Gothic nations were famous of old, in 
Europe, for the quantities of food and drink which 
they consumed. The ancient Germans, and their 
Saxon descendants in England, were remarkable for 
their hearty meals. Gluttony and drunkenness were 
so very common, that those vices were not thought 
disgraceful; and Tacitus represents the former aa ca- 
pable of being as easily overcome by strong drink as 
by arms. Intemperance was so general and habitual, 
that no one was thought to be fit for serious business 
after dinner ; and under this persuasion it was enact- 
ed in the laws, that judges should hear and determine 
causes /art in g, and not after dinner. An Italian au- 
thor, in his ** Antiquities," plainly affirms that this 
regulation was framed for tbe purpose of avoiding the 
unsound decrees consequent upon intoxication ; and 
Dr. Gilbert Stuart very patiently and ingeniously ob- 
serves, in his " Historical Dissertation concerning the 
Antiquity of the British Constitution," that from this 
propensity of the older Britons to indulge excessively 
in eating and drinking has proceeded the restriction 
upon jurors and jurymen, to refrain from meat and 
drink, and to be even held in custody, until they had 
agreed upon their verdict. 
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LETTERS OF AM ENGLISH STUDtfNT. 

FROM *R. AMBROSE HARCOURT, STUDENT 
IT LAW, OF PUMP COURT, TBlMPLE, TO 
tiR 1 . THOMAS PRINGLti, OF* TRINITY HALL, 
CAtftirflDGR. 

letter iii* 

Dear Pringlb: 

Having now been some time with Bar- 
naby, I bcrein to vary the scene a little, and 
instead of remaining behind the- scenes 
all day, I occasionally mix among the pub- 
lic, and go to see the great actors playing 
their parts; and, indeed, 1* might well 
pursue the metaphor. A pleader's cham- 
bers lets you into many of the secrets of a 
• cause ; and if you have your wits about 
you, you see there many of the mysterious 
springs by which its public performance is 
assisted and carried on. If I have taken 
a part, therefore, in the pleadings in any 
cause, however insignificant, which I hear 
is coming on for trial, and I can at all make 
it convenient, I go down to ceurt and hear 
it tried, and I pick up a good deal in this 
way. The only harm is, that it rather un- 
settles me for the rest of the day. After 
I have passed some time in court, and get 
my mind excited with all the interesting 
matters that are there transacted ; more 
especially when I have had any, the slight- 
est, part in them, I find 1 cannot return 
with any patience to Tidd. I am thus al- 
most forced to employ the rest of the day 
in Westminster Hall, and I go from court 
to court, noting down the leading points, 
as they strike me, of the judges. You 
may like to hear what I think of them, 
ho wevcrjejune you may find my notes. 1 en- 
joy a day of this sort very much, although it 
is certainly rather dissipating to the mind, 
and not so be indulged in too often. 

Where shall 1 then begin 1 Oh! I must 
tell you first what I think of Lord Lynd- 
faurst. You know what a favorite he has 
always been with me ! How I cheered 
when he was elected last year ! such a 

19 



bold dashing fellow ! Whatever may be 
his faults, every body must admire him, 
and his whole life has such attractive points 
to a young man. Here be is, three times 
Chancellor, and all won by the sheer force 
of his talents. Besides, to Us Cambridge 
meu, he must be always on many accounts 
dear. 

Well, with all these feelings of pride 
and admiration, I entered his court, and 
remained there some time. I could not 
get near him at Cambridge, but I have seeti 
him well enough iu the Court of Chancery. 
His countenance, certainly, once seen, is 
not easily forgotten : it is full of intelli- 
gence and meaning. Judgment sits throned 
on his broad forehead, and no ordinary de- 
gree of prudence, not to call it by any 
harsher word, plays about his mouth. His 
manner encourages the advocate, but there 
is withal a certain sarcastic smile occa* 
sionally, which shows that no great impres- 
sion is made. I can conceive this to have 
some terror in it, if its whole force wa* 
put out ; at present it is only playful. In- 
deed, his whole manner appeared to me 
mild and subdued^ I hear that it is much 
changed from what it used to he. They 
tell me he is not what he was ; that he is 
now only a splendid ruin ; but certainly, 
if he is on the decline, I wish I could have 
seen him in his meridian. He appears to 
me^ still to have the faculty of seizing on 
the main point to be decided ; he has still 
a most retentive memory of all the facts in 
a cause ; and it was only the other day i 
beard him, offhand, deliver a judgment 
that would have been sufficient stock in 
trade for any ordinary judge to set up with. 
Age is, however, creeping on him' He ap. 
pears to me to be more infirm than his 
time of life Would warrant. The varied 
scenes he has gone through, have left their 
traces behind ; and I am inclined to believe 
the current rumor in the profession that 
when he has completed certain reforms in 
the Court of Chancery, he will retire from 
the laborious office he now holds. That 
his counsel must still be valuable ; that bis 
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great and varied talents must always be 
serviceable to bis own party, there can be 
but one opinion ; that he may wield the 
extensive powers of the holder of the 
Great Seal, so long as be may please, there 
can be no doubt : but if report does not 
belie him, he has no great fondness for 
very har4 work ; and several indications, 
unimportant in detail, but of some weight 
if considered together, lead me to think 
that our Lord High Steward, will not very 
lone continue Lord High Chancellor, both 
in the House of Lords, and in the Court 
of Chancery. 

Your's truly, 

Ambrose Harcotjrt. 

IN BANKRUPTCY. 



•J. 8. District Crart fmw taw Statkra District 
•f Aew.York. 

Before the Hon. S. R. Betts. 
Ex parte the Creditors or John M. 

QUACKENBUSS, A BANKRUPT, IN THE 
MATTER OF HIS PETITION FOR A DIS- 
CHARGE and Certificate. 

By tha 2d section of the bankrupt att, it ia declared, 
"that in case it shall be made to appear to the court 
in the proceedings in bankruptcy, that the bankrupt, 
his application being voluntary, haa subsequent to 
the first day of January last, or at any othef time 
in contemplation of the passage of a bankrupt law, 
by assignment, or otherwise given or secured any 
preference to one creditor over another, he shall not 
receive a discharge, unless t &c. 1 be meaning and 
intention of the legislature is, thai in case the bank- 
rupt (bis application being voluntary) gives or se- 
cures a preference to one creditor over another, at 
any time subsequent to the first of January, 1841, 
be is debarred of a discharge; or if he makes such 
preference at any other time in contemplation of 
the passage of a bankrupt law, he incurs ihe same 
disability ; where therefore, it appeared that a bank- 
rupt had in December, 1840, declared that the house 
of which he was a partner, would proceed to arrange 
their affairs, sell their stock of goods at auction to 
protect some confidential debts, and then make an 
assignment and await the passage of the bankrupt 
law, and that prior to 1st of January, 1841, certain 
preferences had been given to creditors. Held, that 
such preferences were made with a knowledge that 
a bankrupt law was in progress through congress, 
and the probability of its becoming a law, and were 
therefore made and given in contemplation of bank- 
ruptcy, and that the bankrupt was therefore not en- 
titled to a discharge and certificate. 

The points in this case presented for ad- 
judication sufficiently appear in his Honor's 
opinion. 

Thompson and Nicol, for the creditors. 

Mulock and Selden, for the petitioner. 
Cur. ad vult. 



Betts, J. — Objections are taken on the 
part of the various creditors to the final 
discharge of the bankrupt, and full proofs 
have been given therein before Commis- 
sioner Cambreleng. 

The objections by the different creditors, 
with some slight diversity in form, concur 
substantially in these points. 

First, That the bankrupt in contempla- 
tion of the passage of a bankrupt law some- 
time during the year 1840, by assignment 
or otherwise, gave or secured a preference 
to one or more of his creditors over others. 
Second, That he has so done since the 
first day of January, 1841. 

Third, That since the passage of the 
act, the petitioner in contemplation of bank- 
ruptcy has given preferences^ &c., bringing 
the case by proper allegations witbiu the 
terms of the two first clauses of the second 
section .of the act. 

Fourth, That the petitioner gave pre- 
ferences, &c., to creditors since the first 
day of January, 1841, without averring 
that it was done in contemplation of bank- 
ruptcy. 

Fifth, That he has wilfully concealed 
property in his possession at the lime he 
filed his petition. 

It was contended on the argument in 
behalf of the creditors, that any preference 
given by the petitioner amongst his credi- 
tors since the first of January, 1841, bars 
him of a discharge, and on the part of the 
bankrupt it was strenuously urged that be 
could not be prejudiced by such preference, 
unless given by him in contemplation of his 
own bankruptcy or the passage of a bank- 
rupt law. The clause of the act contain- 
ing the provision most relied on, is a para- 
graph of the second section, and declares, 
" in case it shall be made to appear to the 
court in the course of the proceedings in 
bankruptcy, that the bankrupt, his appli- 
cation being voluntary, has, subsequent to 
the first day of January last, or at any other 
time in contemplation of the passage of 
a bankrupt law, by assignment or other- 
wise, given or secured any preference to 
one creditor over another, be shall not re- 
ceive a discharge, unless, &c, &c." 

The true reading (if the clause, is by no 
means clear and certain ; "in contempla- 
tion" may, with equal aptitude and conso- 
nance with the rules of syntax, be asso- 
ciated exclusively with its immediate ante- 
cedent " any other time" or be transferred 
to the object and subject of action, " the 
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bankrupt* 9 and in the latter case apply 
alike to preferences made after the first of 
January, and before that day. 

If the latter reading be adopted, then 
no preference whenever made will prevent 
a discharge, unless it was given in contem- 
plation of the passage of a bankrupt law, 
aud if the other be the true acceptation of 
the clause, every preference, &c. given 
since the first of January, 1841, to one 
creditor over another, will of itself, ex- 
clude the bankrupt from the . benefit of a 
certificate. 

The punctuation of the clause separates 
it from direct connection with the prece- 
ding member, and leaves it an indepen- 
dent one, to stand in junction with that one 
demanded by the sense and intent of the 
provision. 

The genera] purpose of congress is dis- 
tinctly manifested by the introductory part 
of the section, that forbids a discharge to 
a bankrupt, who in contemplation of bank-, 
ruplcy, shall make any future payments, 
securities, &c, for the purpose of giving 
any creditor a preference or priority over 
his general creditors. 

It has been justly observed by Judge 
Story, that the future in view of congress, 
bad relation to the time of the passing of I 
the act, and not the period of its going I 
into operation, (5 Law Reporter, 293, 
Hutchms v. Taylor.) There was accord- 
ingly an enactment in force when the 
clause in question was introduced, which 
deprived a party of the benefit of a dis- 
charge, if in 'contemplation of bankruptcy, 
he secured a preference amongst his credi- 
tors subsequent to the 19th of August, 
1841 : or if he at any time made a volun- 
tary conveyance or transfer of his proper- 
ty, &c., to any person not being a bona 
fide creditor or purchaser. 

These restrictions apply to involuntary 
bankrupts equally as to voluntary ones ; 
and therefore congress clearly intended to 
legislate further in respect to the latter, by 
interdicting the privilege of a discharge to 
them in the circumstances there indicated, 
in a manner differing their situation essen- 
tially from that of involuntary bankrupts. 
These circumstances ar,e to be so arranged 
and interpreted if practicable, as to give 
meaning and bearing to every part of the 
sentence, and also so as not to render it a 
mere repetition of previous provisions. 

In disposing then of the phrase " in 
contemplation of the passage of a bank- 



rupt law," it must be obvious that congress 
could not mean to refer it to acts done subse- 
quent to the 19th of August, 1841. The 
expression in that sense would be absurd, 
for a person could not be supposed to act 
with a view to the passage of a law alrea- 
dy in existence, and accordingly if it ne- 
cessarily attaches to and qualifies both 
members of the sentence, then the acts 
there denounced must cease to be of any 
ill consequence to the bankrupt commit- 
ting them after the day of the enactment 
of the law. 

If, to avoid such implied abrogation of 
the provisions, contemplation of the postage 
ofa bankrupt law, is rendered as tantamount 
to a contemplation of 'bankruptcy ,(a freedom 
of version which would be most cautiously 
used in the construction of statutes,) the 
expression then would become a mere tau- 
tology, leaving the voluntary applicant in 
indentically the same situation he was al- 
ready placed by the former clause. 

So, also, the clause itself would embody 
a mere repetition of idea in the two para- 
graphs if both carry with them the quali- 
fication placed next the last one ; for, 
" any other time' 9 anterior, would embrace 
the period intervening after the first of 
January preceding, with equal certainty, 
as if expressed in terms. 

These are considerations which usually 
prevail with courts, to give the language 
of a statute, obscure or equivocal on its 
face, such construction as shall rescue it 
from the difficulties they infer. I think it 
is readily effected in this instance, by dis- 
regarding the punctuation, at least so far 
as not to receive that as a certain index r>f 
the intention of congress, to break into 
distinct members a sentence which, with- 
out the pause, woujd naturally read as one, 
and which union would relieve the whole 
clafise from ambiguity or discrepancy. 

The meaning I give the section is, that 
in case the bankrupt, his application being 
voluntary, gives or secures a preference to 
one creditor over another, at any time sub- 
sequent to the first of January, 1841, he 
is debarred a discharge ; or, if he makes 
such preference at any other time, in con- 
templation of the passage of a bankrupt 
law, he incurs the same disability. 

The history of the legislation of con- 
gress on this subject will tend to confirm 
this construction of the clause. Without 
going further back, the journals of both 
houses of congress show, that through the 
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year 1340, memorials from every section 
of the United States were crowding in, 
most of them urging strenuously the adop- 
tion of a bankrupt law, and some remon- 
strating against it — but all evincing that 
the public attention was extensively 
awakened to the subject. 

On the first day of April, 1840, a bill 
was introduced into the Senate by Mr. 
Webster on notice, and on the third, an- 
other by Mr. Tallmadge; and both bills 
were reported back by the judiciary com- 
mittee, with an amendment by the minori- 
ty on the 22d of April : and on the 12th 
of June, the bills, after reference to a 
select committee, were again reported to 
the Senate, with Mr. Wall's amendment; 
and the .same committee, by Mr. Critten- 
den, also reported on that day a new bill, 
which latter was passed by the Senate on 
the 25th of June, and subsequently by the 
house, the 19th of August. [Senate Jour- 
nal, 1340-1.) 

From the close of the year 1840 to the 
final passage of the bill, there could, ac- 
cordingly, be no ground to doubt that the 
attention of every business man in the 
community was directed to the subject, 
nor but that he contemplated such event. 

Accordingly, congress would aptly adopt 
the 1st of Jan. 1841, after which these acts 
denounced as prejudicial to general credi- 
tors, doqe by a bankrupt, should be ac- 
cepted to have been done with a view to 
the operation of that law ; and this pre- 
sumption of law would supersede the ne- 
cessity of proof of the fact. 

Probably no measure of legislation has 
ever attracted more general attention and 
remark, and it would be almost as superflu- 
ous to require evidence that merchants 
were aware a bankrupt law was in agita- 
tion and might probably pass, and, to exact 
testimony to the fact, as that congress was 
in session that year. 

The terms of the statute are, then, 
made peremptory and absolute as to a vo- 
luntary applicant for the benefit of the act, 
who gives preference to one creditor over 
another subsequent to that day, and he 
stands incapacitated to sue for a discharge. 

When a like preference has been made 
at any other time, the presumption of law 
is not applied, and it must be shown by 
testimony to have been done in contem- 
plation of the passage of the act. 

A mere speculative expression or con- 
jecture would not amount to the contempla- 



tion demanded by the statute. The acts 
of the party should be such as to evince 
he shaped his proceedings with a view to 
the existence of the law, or to provide 
against its operation ; and then he will be 
deprived of a discharge under it, whether 
in fact, he believed or not that it wi»uld 
pass, Looking forward to, and making 
arrangements for an event, would be con- 
templating its occurrence, although there 
might be no settled belief or even expec- 
tation of its arrival. 

The same import is not to be affixed to the 
term contemplation in this clause, as in the 
first members of the same sentence t m contem- 
plation of Bankruptcy, being an act of mind 
relating to the individual alone, his own 
secret purpose or thoughts, or his own con- 
sciousness of his condition and ability to 
meet bis debts ; and, even in respect to this, 
Judge Story holds, that acts of transfer 
and conveyance of property, fraudulent in 
.regard to the general creditors, would 
create a legal intention, not to be overcome 
or counteracted by his actual private inten- 
tion. (5 Law Reporter, 299.) But •« con- 
templation of the passage of a bankrupt 
law," is not an act of personal purpose, a 
mere intent springing out of and limited 
to an individual mind. It is a participation 
in the common understanding of thoae 
connected and acting together in society, 
and has relation to public polity — the pro- 
ceedings of government, notorious to every 
body, and, accordingly, is to be inferred as 
a fact in respect to particular citizens, when 
it becomes a general impression, with the 
community of which they are members. 

Vessels hurried to sea, or turned back 
to port, when the public mind is occupied 
with questions of war, embargo, or other 
changes affecting the enterprise, are held 
to take the step in contemplation of Mich 
event, although those deciding and directing 
their course, may not believe the event 
will happen, aud, indeed, may be deeply 
persuaded of the contrary. 

These suggestions as to the construction 
of the act of congress will have been suffi- 
ciently extended, to indicate the application 
of the proofs given in the present case. 

The bankrupt oif his examination, testi- 
fied that his house failed in November, 
1340, then owing about 8100,000, and that 
preferences were given to secure their en- 
dorsers to $20,000. They also conveyed 
to one of their largest creditors a house 
and lot in Buffalo, and secured some fup* 
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iher preferences prior to the first of Janu- 
ary, 1841. These facts being proved by 
the bankrupt, his counsel was allowed, by 
way of cross-examination, to inquire of 
him, whether he made the preferences in 
contemplation of the passage of a bank- 
rupt law, and he answered that he did not. 
The counsel for the creditors excepted 
to the admissibility of the question and 
answer.' 

It is not now necessary to discuss or de- 
cide the exception, and it will accordingly 
be passed by, because it is clearly esta- 
blished by the proof that the bankrupt 
knew efforts were making to obtain the 
passage of a bankrupt law, that the mea- 
sure was under consideration before con- 
gress ; and he declared, in December, 1840, 
to Mr. Salstonstell, that his house would 
proceed to arrange their affairs, sell their 
stock of foods at auction, to protect some 
confidential debts, and then make an as- 
signment, " and await the passage of a ge- 
neral bankrupt law." 

Similar language was used in Novem- 
ber or December, 1840, to Mr. Bogardus, 
a clerk of one of the creditors, the bank- 
rupt making a threat towards some of his 
creditors, who were pressing the house 
with suits, "that next winter, congress 
would, doubtless, pass a bankrupt law : 
they (the bouse) would go in for that." 

In opposition to this, evidence was of- 
fered of repeated declarations of the bank- 
rupt in the fall of 1840, that he did not be- 
lieve a bankrupt bill would be passed by 
congress — of his having signed a remon- 
strance against it at that time, and general- 
ly, that he was opposed to the measure ; 
that in the fall, previous to his failure, when 
prevailed upon by Mr. Jewett to contribute 
$25 to aid the passage of the law, he de- 
clared his belief the bill would not pass, 
and his opposition to one proposed be- 
cause it was not compulsory in its charac- 
ter. 

The competency of these declarations 
need not be debated now, because it is mani- 
fest, that if admissible evidence, they cannot 
weigh against his mere deliberate assertions 
to bis creditors, accompanied by acts of pre- 
ference ; and, also, because, from the con- 
struction of the statute before indicated by 
the court, preferences made with a know- 
ledge that a bankrupt law was in progress 
through congress, and the probability, or 
possibility of its becoming a law, being in 
view by the bankrupt at the time, must be 



deemed to have been made and given in 
contemplation of its passage without regard 
to his private belief. 

Second. After the first of January, 1841, 
a conveyance -was made to some creditors 
in part payment of their debt of a house 
and lot in Buffalo, and in the same month, 
various cash payments to other creditors of 
the firm ; and in February, a full assign- 
ment of the effects of the house. This as- 
signment is not furnished the court; it 
is represented by the petitioner to have 
been in trust for all the creditors of the 
firm, and without preferences, and if of 
that character, cannot affect the case, such 
assignment not being interdicted by the 
act. 

The conveyance, however, to Jones & 
Co., and the payments to B. B. Day & Co., 
Geo. M. Gnggs, H. L. Clarke, &c, all 
being subsequent to the first of January, 
and each of them giving and securing a pre- 
ference to one creditor over another, fell 
directly within the terms of the act decla- 
ring " the bankrupt shall not receive a dis- 
charge unless the same be assented to by a 
majority in interest of those of his credi- 
tors who have not been so preferred." No 
such assent being in proof. 

I, accordingly, refuse to decree a dis- 
charge to the petitioner. 

The other points made by the objections 
are not passed upon. The judgment of 
the court is placed specifically upon this, 
that the bankrupt, in so far as he made pre-* 
ferences of payment in December, 1840, 
made them in contemplation of the pass- 
age of the bankrupt law, and that the prefe- 
rences made after the first of Januaiy, 
1S41, bar his receiving a certificate, whe- 
ther made in contemplation of the passage 
of the law or not, there being no such as- 
sent of creditors as will save the disability. 

SUPERIOR COURT. 



Before Chief Justice Jones, and Judges 
Oaklet and Tallmadoe. 

The President, Directors and Company 
of the Butchers' and Drovers' Bank 
v. Benjamin M. Brown. 

The figures 128 pot upon the back of a bill of ex- 
change as a substitute for the name, and intended 
by the party to be an endorsement to bind him as the 
endorser of an inland bill of exchange, is obligatory 
upon the party, and an action can be maintained 
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against him as an endorser, within the custom of 
merchants ; especially by nis immediate endorser 
who received the bill with an explanation of the en- 
dorsement by the party.— 

Justice Tallmaogb dissenting upon this point 

Where a bill is made payable to the order of a firm, 
and one of the firm, by mistake, endorse it with his 
individual name instead of the name of the firm, 
and such bill is discounted by a bank without disco- 
vering the error until after the bill becomes due and 
is protested, a member of the firm ma/ then correct 
the error by making an endorsement in the name of 
the firm as first endorsers, and the holder can 
maintain an action in his own name against each of 
the other parties upon the hill so endorsed. 

A covenant by the holder of a bill of exchange not 
to sue the acceptor with a stipulation that the co- 
venant shall not impair the liability of the acceptor 
to the other parties to the bill in their rights to sue 
the drawer, but that all the rights of such parties 
are fully reserved, does not discharge the other par- 
ties upon the bill from their liability to the holder ; 
and such covenant cannot be set up as a defence to 
an action against the endorser upon such bill. 

Where a sum "of money has been paid by the acceptor, 
on such a compromise of the mil snd of other lia- 
bilities in sn action againet the endorser of such bill. 
the sum paid upon the compromise will he spplied 
rateably to the bill! and the other several items of 
indebted] 



This was an action against defendant as 
endorser of an inland bill of exchange for 
til 00, dated Boston, and drawn by Park 
Benjamin on one Hendee, in favor of 
Dearborn & Co. The defendant's en- 
dorsement, which consisted merely of the 
figures 128, was written with a lead pen- 
cil. The bill was protested for non-pay- 
ment, Jt was endorsed by George Dear- 
born alone, and was discounted by order 
of the president (the defendant) between 
the usual discount days, after the figures 
12S had been put upon it, and carried to 
the credit of George Dearborn. Dearborn 
& Co.'s endorsement was not written on 
the bill until after it was protested. 

In order to prove that the figures 128 
were the endorsement of the defendant, a 
witness, who was in the employ of the 
plaintiff as clerk, testified, that the figures 
128, on the back of the bill, were in the 
handwriting of the defendant, and that he 
got instructions from defendant relative to 
paper of that kind, and that the defendant 
once pointed to the figures 128 on a bill, 
and said that was bis endorsement, and, 
that be had security to cover all endorse- 
ments of that character. Defendant says, 
that he did not endorse it with his proper 
name, as it might increase the director's 
liability more than was allowed by law. 
The witness said, defendant spoke to him 
several times about the figures 128 before 
the bill in question was accepted, and that 
hs> mentioned the matter to the cashier. 



He added, that he told this to the clerk, 
that, in case of any difficulty, he might be 
a witness to this endorsement. The bank, 
at this time, held also other paper of Hen- 
dee to a large amount. 

After the note was protested, a compro- 
mise was made with Mi. Hendee, by which 
he gave $400 in cash, and notes, .and other 
securities, more than sufficient to cover the 
amount of the present bill. An instrument 
in writing was also given at the time by 
the bank releasing Mr. Hendee, as far as 
the bank was concerned, from all liability 
to tbem upon this and all other paper, but 
in that release it was expressly stipulated 
and agreed, that nothing in the instrument 
was in any way to affect the rights of other 
parties to this bill, or in any manner ope- 
rate to prevent any other party to the bill 
from suing Hendee, or any other party on 
the bill. 

Western, for the defendant, relied on the 
following points : 

I. That a party cannot make himself lia- 
ble as an endorser on a bill by characters 
unintelligible on their face, and which re- 
quire parol testimony to show that they 
are used as a subslitute for the name. 

1st. There iB no liability of any party to 
a bill, apart from the law merchant which 
is founded on custom, to effect a liability 
therefor in any particular esse, either an 
analogous class of cases must be shown 
from the common law reports or elemen- 
tary treatises, or a custom at present ex- 
isting must be proved. 

2d. The customs of merchants as derived 
from the books present no exceptions to 
the rule that the name of the endorser, or 
enough of it to indicate on its face his in- 
tention, must be written in letters. 

3d. Nor is any such custom of substitu- 
tion known or proven to exist. 

II. That the evidence, at most, presents 
the case of a special guarantee ; and the 
endorsement should have been declared on 
as such. 

III. That the bill in this case had not 
been ordered to the plaintiffs by the 
payees, until after endorsement by defen- 
dant, and after protest that the plaintiffs are 
therefore not entitled to recover against the 
defendant as an endorser. Subsequent 
assent, if proved, does not alter the case. 

IV. That the compromise between plain- 
tiffs and Hendee, discharged the defendant. 

V. If not, the fund received from Hen- 
dee must be applied to the demands men- 
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tioned in the agreement on the order of 
time, 

1st. The rule is, that the payor may make 
a specific application of the fund at the 
time of payment, if not done then the 
payee may elect. 

2d. Neither party having made a specific 
appropriation, the law applies a payment 
to the oldest demand first and so on. 

VI. There should at all events (if the 
defendant is mistaken in the last point,) be 

a reduction of the by a per rate 

distribution of the funds. 

VII. That if defendant intended to 
bind himself as an endorser, it was under 
an agreement contrary to the statute and 
void. The plaintiffs are in pari delicto. 

VIII. That there is no sufficient proof 
that the defendant intended to become !e- 

ally responsible, on this paper on the evi- 
ence shown clearly that he was never re- 
garded by the plaiulifFs as responsible. 

IX. That the case shows that the de- 
fendant acted in a representative capacity, 
and used the figures as a mark of designa- 
tion. 

X. That the verdict is contrary to the 
evidence. 

O* Conner, for the plaintiffs, insisted 
I. That the defendant endorsed the bill 
of exchange in such manner as to render 
himself liable as endorser. A 

1. Pencil writing is sufficient. IRitty 
on Bills, (8th Am. from the 8th London ed. 
Springfield, 1836,) p. 146, n. b. George v. 
Physic, 5 Barn. & Ores., 234. 18 Ency. 
Brit., title M Writing." 

2. The signature, 1,2, 8, was a suffi- 
cient designation of the defendant as the 
endorser. Johnson's Diet., article signa- 
ture. Merchants' Bank v. Spice r, 6 Wend., 
446., Jackson v. Van Dozen, 5 Johns. R., 
145. Harrison v. Harrison, 8 Vesey, 185, 
503. Ency. Brit. Subscription. 3 lrving's 
Columbus, A ppendix, 4 19. 

II. That the informality of the endorse- 
ments prior to that of the defendant, was 
corrected, and the instrument reformed, 
according to the original intent by the con- 
sent of the defendant, equity would have 
compelled this, on proof of the facts : and 
the parties having voluntarily done it, are 
estopped from setting up the original de- 
fect. 1 Story's Equity, sec. 152, 153, 156. 

III. That the agreement with Hendee, 
affected none of the legal or equitable 
rights of the defendant ; and therefore did 
not discharge him from his liability as en- 



dorser. Wood v, Jefferson Oo. Bank, 9 
Cow. 207. Beardsley t>. Warner. 6 Wend., 
613; 38 Wend., 199; Hallet v. Holmes, 
18 Johns. 31 ; Sizer v. Hancock, 23 Wend., 
81. 

IV. That if this particular species of 
endorsement was adopted by collusion be- 
tweeu the Board of Directors and the defend- 
ant, in order to evade the statute limiting 
the amount of discoutits for directors, such 
fraud would not entitle the defendant, a 
participator therein, to be discharged from 
his liability to the parties against whom the 
fraud was perpetrated, t. e., the innocent 
stockholders, for whose protection the 
statute was made. Little v. Ohien, 9 Mass. 
R. 427. 

• V. That the defendant is not entitled to 
any credit on account of the money received 
from Hen dee. 

1. The creditor has the right of appro- 
priation down to the time of trial if the 
payment be indefinite, and may apply on 
the debt which he deems worst secured. 
Peters e. Anderson, 5 Taunt., 603 ; Bosan- 
quet t>. Wray, 6 Taunt, 6»»7 ; Mayor of Al- 
exandria v. Patten, 4 Cranch, 320 ; Field 
v. Holland, 6 Cranch, 439 ; Stackpoole e. 
Baker, 9 Cow., 435. 

VI. That the verdict is fully supported 
by evidence, and conforms to the legal and 
equitable merits of the case. 

Per Curiam. It is alleged by the de- 
fendant, that those figures were not bind- 
ing on him as an endorsement, though it 
might amount in law to a guarantee, that 
a person cannot be held liable by charac- 
ters not intelligible on the face of them, 
and which require parol testimony to show 
that they were intended for a name ; and 
that this was in pencil, and required such 
testimony to show that it was a substitute 
for a name ; and, also, that the custom of 
merchants requires the name of the parties 
to it. 

In our jugdment, that objection cannot 
prevail in the present case. It has been 
settled that pencil writing is sufficient, 
(5 B. & C. 234,) and the fair result is, that 
if figures are recognized and admitted by 
the party making them, it is sufficient to 
bind him. Initials have been held sufficient 
to bind a party, and yet parol evidence 
was requred to explain them, (6 W. 446,) 
and papers bearing J. O. IT. on them have 
been, also, held as binding, when ex- 
plained. Besides which, in some cases, 
the mere seal it held to bjnd the party 
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without a name. In this case, the proof is 
clear, that the figures were made by the 
defendant, and used by him as a substitute 
for his name and endorsement, and he must 
be held to his engagement. The distinc- 
tion between common law engagements 
and commercial engagements, in relation 
to the custom of the law of merchants, 
which requires the name to be written in 
full, cannot avail in this case. In an action 
by a stranger, the defendant might, per- 
haps, set up the, defence, that the figures 
could not be taken as an endorsement, or 
he be known as the endorser, and that, if 
the bill was not taken on the faith of his 
name, he is not liable. That rule, however, 
cannot apply here as the reason for it fails, 
the plaintiff having taken the bill, with the 
figures on it as an endorsement, wil h the 
agreement of the defendant to be bound 
by it, and he cannot now gainsay that 
agreement, or repudiate that endorsement. 
The same reasons are an answer to the 
argument, that the signature amounted/ to 
a guarantee, and not an endorsement. It 
was not so intended. It was made and 
given by defendant as an endorsement, and 
was a substitute for bis name as endorser, 
and it establishes the signature between 
the parties as much as if his name was 
written at large. As to the defect of title, 
the bill was drawn in favor of Dearborn & 
Co., and it was offered for discount by 
Dearborn alone, and discounted, and its 
value drawn out by him. The defect of 
the endorsement not being in the name of 
the Company, does not appear to have been 
discovered until the bill was presented for 
payment; and when the discovery was 
made, application was made to Dearborn 
& Co. to rectify the mistake, and they did 
rectify it. The plaintiffs had the beneficial 
interest in the bill by discounting it, and 
the want of the signature of Dearborn & 
Co. was a mere matter of form, and they 
could have been compelled to give it by a 
suit in equity, and having given it, no objec- 
tion can now be raised against it. 

The next objection arises on the purpose 
for which the method of endorsement was 
used. The defendant assigned as a reason 
for using the figures, that if he signed his 
name, it might extend the amount of liabi- 
lities which the directors had a right to as- 
sume beyond the limits allowed by the 
charter of the bank, and it is urged that 
the agreement to use figures instead of 



writing his name for this purpose, was in 
fraud of the statute, and therefore void. On 
this point, it is sufficient to say, there is no 
evidence in the case that the amount of 
discounts or liabilities, allowed by law to 
directors, &c, was in fact exceeded by 
this endorsement of the defendant, and, 
uuless that fact could be shown, this could 
be no defence. 

The next question arises on the fact of 
a compromise having been made between 
the bank and Mr. Hendee. 

We think that that instrument made to 
protect Hendee against any further suit of 
the bank, but leaving him liable to the 
other parties to the bill, cannot be set up 
by the defendant as discharging him from 
his endorsement. But it is* said that he is 
entitled to have the bill in question first 
satisfied out of the proceeds of the compro- 
mise. On the other side it is contended, that 
the plaintiffs had a right to apply such pro- 
ceeds as they might think proper. We think 
neither position correct. Here was a compro- 
mise of several debts owing by Hendee to 
the bank, and from the terms of that compio- 
mise, the sum paid roust be considered as 
paid for that purpose. It would therefore 
be unjust that the defendant should be en- 
tirely discharged from his indebtedness, to 
the exclusion of other parties who stand 
on t|| equal ground of equity with him. 
It w^ld also be unjust that the plaintiffs 
should apply the whole proceeds of the com- 
promise to their other claims against Hen- 
dee. It seems to us that the amount received 
of Hendee is to be applied pro rata to all 
the claims of the bank against him. We 
therefore order that the verdict be reduced 
according to that principle. 

Judgment for the plaintiffs. 

Tallmadge, J., delivered the following 
dissenting opinion ; 

The figures 128 are on the back 6f this 
bill of exchange in pencil, and are the 
hand-writing of Benjamin M. Brown, the 
defendant. It is in proof that he said to 
the discount clerk, that when those figures 
(128) appeared in his hand- writing on any 
paper it was his endorsement, and a sub- 
stitute for his name, and that he was by 
those figures to be liable as endorser. 

The question then arises — is this an en- 
dorsement within the custom of merchants, 
so that an action can be maintained against 
Brown as the endorser of this bill. I think 
not. 
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I am free to concede that such figures 
annexed to an agreement between parties, 
and upon proof that they were intended 
to represent the name of one, would 
be a good common law signature. But 
what may be a good signature at common 
law, may not be such within the law of 
merchants, when applied to negotiable 
paper. 

At common law, all agreements being con- 
sidered as existing between the immediate 
parties thereto, it requires only such signa- 
ture, or evidence of assent to the contract, 
as the parlies agree upon, and may be able 
thereafter to establish by proof. 

At common law the seal alone was suffi- 
cient to pass the title to land. Now the 
name of the party also is made necessary 
by statute. 2 Bl. Com. 306. 

The custom of merchants never admitted 
the seal as a signature to negotiable paper, 
nor even the present common law and 
statute signature of seal and name. 

The law of merchants excludes all paper 
executed with seals ; and paper, in terms 
negotiable, and in all other respects con- 
forming to the custom of merchants, if it 
be under seal, becomes a mere common 
law contract between the immediate par- 
ties without any negotiable character. 

At common law, a seal, the initials, or 
any device which the party adopts to indi- 
cate his assent to an agreement, is a suffi- 
cient signature ; and I see no reason why 
this cipher (123) might not, by such proof 
as is produced in this case, be made to 
stand as the signature of the party to the 
ordinary common law contracts. 

To facilitate the circulation of paper, the 
custom of merchants requires that the name 
of the person, or of the mercantile firm, 
shall be written upon the bill, as it is to 
pass through the hands of those not at all 
connected with its origin, and who are not 
supposed capable of understanding or de- 
ciphering a signature consisting of the se- 
cret device of a party. The interest of 
commerce requires that the signature to 
negotiable paper shall be that which is 
most notorious, and by which the parties 
can be most readily known. Suppose the 
present bill had been drawn and accepted 
by persons under certain mystical figures, 
substituted for a signature by name, how 
would the bill carry into the hands of a 
stranger any information of the meaning 
of those mysterious numbers t How could 

20 



it be protested 1 Such a cipher at com- 
mon law may be a signature upon which 
a man might be convicted of treason and 
hanged, yet be nothing by the law of mer- 
chants as applied to bills of exchange. 

In the case of Geary v. Physic, (5 B. & 
C. 238,) upon the question, whether the ' 
name of the endorser written in pencil was 
a valid signature by the law of merchants, 
Bailey, J., recognizes the principle* that a 
signature may be good at common law but 
invalid by the law of merchants. " I think," 
says he, " that a writing in pencil is a 
writing within the meaning of that term 
at common law, and that it is a writing 
within the custam of merchants. ,9 

I am aware, that in the case of the 
Merchants* Bank t>. Spicer, (6 W. 44G,) 
Mr. Justice Marcy said, the initials J. S. 
were a good and sufficient signature to 
charge the party as an endorser of a 
check. 

The case was one where the defendant, 
having received the check of a third per- 
son, deposited it in The Merchants 1 Bank, 
where he kept his account, he first putting 
upon the back of the check his initials. The 
amount of the check was carried to the 
credit of the defendant as a deposit. 

The next day, the check was presented 
to the bank upon which it was drawn, and 
protested. The declaration contained a 
count against the defendant as the endorser 
of the check, and also the common money 
counts. 

Justice Marcy, in delivering the opinion, 
says, " I believe it was not contested on 
the argument, that the writing of the initials 
of the defendant's name was not sufficient 
to charge him as endorser. Such an ob- 
jection could not have gone to the right to 
recover on the money counts ; nor do I view 
it a good defence to the count on the check 
against the defendant as an endorser. 1 ' 

It will be perceived that the decision of 
this case, did not necessarily involve the 
question, whether the initials were a pro- 
per signature upon which the defendant 
could be charged as the endorser by the 
custom of merchants. 

The check having been credited to the 
defendant by the bank, iu their account 
with him, an action for money had and re- 
ceived by him, could be maintained irre- 
spective of any liability created by the in- 
itials as an endorsement. 

Nothing is to be inferred in fevor of the 
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legality of the endorsement by initials, 
from the fact stated by the judge, that it 
was not contested upon the argument. 

There was no use in contesting that 
point, since the common law right to re- 
cover for money had and received, inde- 
pendently of the endorsement, was un- 
questionablp. 

The judge put the decision on that 
ground ; and, that the other question was 
not argued, is the best reason why he 
should not unnecessarily have expressed 
an opinion upon it. 

Such enigmatical endorsements as the 
present, have no precedent in the course 
of business, and no adjudication to sanc- 
tion them. I feel constrained, therefore, 
to diner from my associates upon this point 
of the case, and to bold, that the defendant 
cannot be chargeable as the endorser of 
this bill. I express no opinion upon the 
question, whether he may or may not be 
made liable for the amount of the bill in 
some other way. 



Richard Wood v. Caroline Williams. 
On Certiorari from a Justice's Court. 

An assistant justice of a ward court ia not compe- 
tent to administer an oatb aa a judge of a court cf 
record. 

In an action under the lien law, the contractor in not 
a competent witness for the plaintiff. 

In this case two points were submitted 
for the opinion of the court. 1. Whether 
an affidavit which was sworn before one 
of the assistant justices of the 12th ward, 
to be used in an action for money under 
the lien law, was taken before a person 

competent to administer such oath. 

2. Whether a person who contracted to 
build a house, could in such suit be exam- 
ined to prove that there was sufficient in 
the hands of the owner of the house to 
satisfy the lien. 

The case was submitted on written argu- 
ments. 

Cur. ad. vult. 

Per Curiam. — This was an action for 
money under the lien law. In order to 
sustain such an action, the plaintiff is re- 
quired to do two things : — To present an 
attested account of his demand to the 
owner who is sued, and to prove on the 
trial that there was sufficient money due 



to the contractor in the hands of the owner 
to pay the demand. In this case, the 
plaintiff had presented his account, sworn 
to before an assistant justice of the 12th 
ward, and the question is, was that a suf- 
ficient attestation of the account. The 
meaning of the account being attested is, 
that it be sworn to before some person 
qualified to administer an oath. The Re- 
vised Statutes describe who can administer 
oaths, and in general cases those are judges 
of courts of record, of the circuit court, 
and commissioners. The only class of 
persons, qualified to administer oaths, in 
which assistant justices could claim to be 
placed, was that of judges of courts of 
record, and it never was pretended that 
an assistant justice is a judge of a court 
of record. He was therefore incompe- 
tent to administer the oath. On the trial 
of this case, in order to prove the fact that 
there was sufficient money in the hands of 
the owner of the house, the contractor 
was called, and he was objected to, and his 
evidence was excluded. This was in con- 
formity with a decision of the Supreme 
Court. 

The ground of the decision was that 
such evidence'goes to create a fund for the 
payment of his own debt, and thus clearly 
constitutes an interest in the witness, which 
renders him incompetent. 

Judgment affirmed. 



COURTOF COMMON PLEAS 

Eugene Ablon and Robert R. Boyd v. 
Andrew Barbky. — Dec. 3, 1842. 

On application on the common affidavit for a commis- 
sion to examine witnesses, where it appeared bv the 
ClainrinV affidavits, that the witnesses sought to 
e examined could not tastily to any thing malarial 
to the defence of the cause, and a doubt was cast 
upon the bona Jldet of the application. Motion 
denied, with liberty to defendant to renew hi* ap- 
plication on papers disclosing a legal defence which 
he expects to prove by the witnesses under the com- 
mission. 

Or, defendant might be allowed the commission by 
giving security for the event, or on paying the mo- 
ney into court. 

Tnrs was an appeal to the court on 
written arguments against an order made 
by his honor Judge Ulshoeffer, at cham- 
bers. 

An application had been made to his 
honor by the defendant, within ten days 
after issue was joined in a suit brought 
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azainst him a» the endorser of a promwsory 
not*, that a commission issue to examine 
certain persons residing 10 Switzerland 
as witnesses on behalf of the defendant. 
The motion wa» founded on the common 
affidavit. The plaintifts made an affidavit. 
statin* the general nature of the matter in 
controversy, for the purpose of show.ng 
nrima facie, that the witnesses sought to 
be examined by the defendant could not 
testify to any thing material to the defence 
of the cause, and casting a doubt upon the 
bona fide* of the application. Hi. honor 
made an order denying the motwn wUhout 
costs, wUh liberty to the defendant torero 
the motto* o» paper*. ducfonng the facts 
heexoecUd to prove by the eaid wUnesse*. 
From this order the defendant now ap- 
pealed on the following grounds, viz : 

1st That when a motion for a commis- 
•ion ia made in season (i. e. within ten days 
after issue joined) upon the common affi- 
davit, a counter affidavit of the plaintiff, 
denying that the defendant has merits, does 
not cast such a doubt upon the bona fide* 
of the application as to render necessary 
additional affidavits in support ot it. 

3d. That in the present case, the counter 
affidavit tends to show that there is • de- 
fence upon the merits. 
Gart, for defendant. 

Per Curiam. The order at chambers 
waa, 1 think, correctly granted, denying 
the motion without costs, and allowing it 
to be received on papers disclosing ; the 
facts intended to be proved. The defend- 
ant. declining thia-course, appeals from the 
. order. From the arguments now submit- 
ted. my opinions, in regard to the original 
motion! are not varied, either as to the 
point of practice, or of law. Such motions 
are denied, if the merits of the defence 
are doubtful, and- the defendant is called 
upon by affidavits on a new motion to dis- 
close what he intends to prove under the 
commission. So, if the defendant gave his 
endorsement for the purpose of indemni- 
fying the plaintiffs, he roust pay it, unless 
he can prove that the plaintiffs are already 
paid. He does not offer any affidavit to 
show that such is the fact, nor that he can 
substantiate such fact by the witnesses un- 
der the commission. The order at cham- 
bers was properly made, in my opinion, 
both upon the law and practice. 

But the court think that the defendant 



might be allowed his commission if he will 
give a bond as security for the event, or 
pays the money into court as security to 
abide the event, within four days. If such 
be done, then the plaintiff's costs of this 
appeal $7, to abide the event. If not, plain- 
tiff may proceed, and defendant must pay 
such costs. 

The case, in 7 Wend. 514, settles the 
rule as to requiring more than the common 
affidavit on a motion for a commission, when 
doubts are cast upon the bona fides of the 
application. The plaintiffs do not swear 
that they do not believe the proposed wit- 
nesses can testify to any thing material to 
the defence, but state the facts of the case 
to show that the defendant cannot avail 
himself of any defence. It appears that de- 
fendant endorsed a note to plaintiffs in pay- 
ment of an antecedent claim, and if the note 
was applied to the purpose intended by the 
endorsement, I suppose that the defence of 
a want or failure of consideration as be- 
tween the original parties would be of no 
avail to this endorser. Where a note* or 
endorsement is lent for a particular pur- 
pose, and is applied to that purpose, the 
same must be paid. 5 Wend. 66. We 
so held, in the case of Staples Sf Ford v. 
Dolan, and the decision was confirmed by 
the Supreme Court. I should, therefore, 
think that the great delay of a commission 
to Switzerland ought not to be granted, 
where the case prima facie shows no avail- 
able defence. No costs of this motion to 
be allowed, and the defendant may renew 
it upon papers, if he can obviate this ob- 
jection, by showing a legal defence, which 
he expects to prove by the witnesses under 
the commission. 

On appeal, order at chambers 9 con- 
firmed, but conditionally modified, as per 
opinion. 

NISI PRIUS DECISION. 

THE THREE COUSINS. 

Before the Hon. William Inglis. 

Nov. 29th, 1842. 

John M'Sorlky v. Henry Johnson. 

Three cousins of the respective names 
of James, John and Thomas McSorley, emi- 
grated from Ireland, and about six years 
ago, they found themselves safely landed at 
the port of New- York. 

They all, as good citizens, immediately 
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set themselves to work, and as good cou- 
sins, they carried on business transactions 
with each other. * 

In their business transactions, however, 
cousin James became indebted to cousin 
John in $160, and to cousin Thomas in $28. 
For some reason or other not apparent, 
cousin Thomas thought fit to invoke the 
magic wand of Mr. Justice Shays, of the 
16tb ward court, and on the 9th of August 
last, cousin Thomas obtained a judgment 
against him for the amount of his demand, 
and on his taking the oath of danger, Mr. 
Justice Shays issued out of his court, against 
cousin James, *JLfa. against his property, 
and placed the same in the hands of the 
defendant in this action, one of the mar- 
shals of the city, for execution. 

Justice Shays, however, informed cousin 
James and John, that cousin James could 
avert the execution of the f. fa. by giving 
security for payment of the judgment in 
sixty days; but cousin John raising his 
hand parallel with hishead.placmg the right 
thumb against the most prominent part of 
his face, and with his little finger extended 
to an imaginary line, drawn horizontally 
from the tip of his nose, most significantly 
informed the justice, that they, (meaning 
himself and cousin James,) had put all 
right at cousin James' store, that he might 
do what he liked with h\B jl. fa., and that 
cousin Thomas should not realize a single 
cent. 

The marshal however, being nothing 
daunted with the threats of cousin John, 
on the same day levied upon the property 
in the store of cousin James ; cousin John 
was then sent for ; came, and he and cousin 
James were closeted together in a back- 
room for half an hour, at which period their 
joint labors produced a bill of sale, dated 
the 8th of August, by which it appeared 
that cousin John had purchased of cousin 
James all the goods in the store for $200, 
and this was handed to the marshal in satis- 
faction of the writ. 

This document, however, did not appear 
to be either a bill of sale absolute, or a bill 
of sale conditional ; it was neither one 
thing nor another, but was intended for a 
something by which to cozen cousin 
Thomas out of the amount of his claim. 

This anomalous document not being suf- 
ficient to satisfy the marshal, the advice of 
counsel was resorted to, and the document 
was tendered ft* «yidence of an absolute 



sale the day before the levy, whereupon 
the present action of replevin was brought 
in the detinet only. 

The evidence, however, went to prove an 
unlawful taking, whereupon the defend- 
ant's counsel moved for a nonsuit on the 
ground of a variance between the proof* 
and the declaration, and contended that 
replevin in the detinet was governed by 
the obsolete action of detinue, the gist of 
which is the wrongful detaining and not 
the original taking. That as the plaintiffs 
had proved a tortious taking, the action of 
replevin in the, detinet would not lie. He 
cited 3 81a. Com. 152. 

The learned judge, however, overruled 
the motion. The defendant's counsel then 
contended, that if the bill operated as a mort- 
gage, it was void, net having been filed in 
the register's office, and that if it operated 
as an absolute bill of sale, it was void as 
against creditors, and the evidence of fraud 
was to be found in the fact, that it wee 
given just on the eve of the execution ; 
that James had continued in possession 
ever since, and had subsequently declared 
that it was given to secure a debt of 9200. 
The learned judge charged the jury, 
that if the document in question was in- 
tended as a mortgage, it was void, and con- 
sequently the levy was good, and that if it 
was intended to operate as a bill of sale, 
it was a question for the jury's considera- 
tion, under all the circumstances, to say, 
whether it was given with an intent to hin- 
der, defraud or delay creditors, and if so, 
it was void as against creditors. 

The jury found for the defendant, and 
assessed the value of the property reple 
vied at $200. 

We understand the case will be carried 



up, 



White, for the plaintiffs. 

Nash if Greasley, for the defendant. 



THE OLD OFFICIAL LAW RE- 
PORTS, 

" It is difficult to ascertain with accura- 
cy the period at which the practice of re- 
porting the decisions of the courts of jus- 
tice first had its commencement. It seems 
probable, that it began in the reign of Ed- 
ward I., although there are no reported 
cases of that king's reign to he found in 
the year-books. A few broken cases are. 
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indeed, contained in Fitzherbert's abridg- 
ment, * but,' says Sir M. Hale, ' we have 
no Aucceasive terms or years thereof but 
only ancient manuscripts perchance, not 
running through the whole time of this 
kiug.» (Hist, of the C. L„ p. 165.) He 
adds, that * they are very good, but very 
brief.' From the commencement of the 
reign of Edward II. to that of Henry VIII, 
the year-books are continued in a tolerably 
regular series. Many scattered cases, also, 
which are not to be met with in the year- 
books, may be found in the abridgment of 
Fitzberbert, who must have derived them 
from collections of reports which have now 
perished. 

" Before the printing of the year-books, 
an acquaintance with reported decisions 
must, necessarily, have been very confined, 
a fact which seems to be proved by the 
mode of argument observed at the bar, 
during the early period of our law. * The 
ancient order of argument by our sergeants 
and apprentices,' says Sir Edward Coke, 
' at the bar is altogether altered. They 
never cited any book, case, or authority, in 
particular, as ' it is holden in 40 Ed. 3,' 
Sec., but ' est tenus ou agree in ure livres, ou 
est tenus adjudge in termes," or such like, 
which order yet remains at moots at the 
bar in the Inner Temple to this day.' 
{Preface to 10 Rep, xii. See, also, Selden's 
Dissertation on Fleta,p. 2 12, of the transla- 
tion*} Mr. Reeves does not appear lo have 
been aware that this was the customary 
mode at that period of supporting by au- 
thorities an argument in court, and has 
supposed, that in the reign of Edward III. 
there did not exist reports possessing suf- 
ficient authority to be cited in court. 
• Tbere were certainly,' he observes, ' no 
reports of established and general credit; 
otherwise it is not easy to imagine why no 
adjudications are vouched for what is laid 
down as law in the year-books of that 
reign, (Ed. III.) According to the form 
of these reports, every thing is to be taken 
on the bare authority of the person pro- 
nouncing it.' (History of the Law, vol. 
3, p. 150.) 

" Great obscurity prevails with regard 
to the persons who reported the decisions 
which are to be found in the year-books. 
The commonly received opinion is, that 
certain officers of the court were employed 
for this purpose, an opinion sanctioned by 
C. B. Gilbert : « William the Conqueror,' 
he observes, * to make the Norman tongue 



current, ordained that the 1 pleadings in the 
courts of justice should be done in French, 
and afterwards they were entered on the 
record by the prothonotary in Latin, that 
being a dead language, and subject to no 
variation ; the French continued till Hila- 
ry, 36 Edw. 3 ; then, by the Btatute 36 
Edw. 3, c. 15, it was abolished, but the 
pleadings continued to be in Latin, but the 
prothonotaries, being used # to make notes 
tn French, still continued the oh) way, it 
being a language much shorter and more 
expeditious to take notes; of these are 
composed the year-books* (QUb. Hist, of 
the Common Pleas, p. 46.) Sir William 
Blackstone gives a similar account, inform- 
ing us that the reports ' were taken by the 
prothonotaries or chief scribes of the court, 
at the expense of the crown, and published * 
annually, whence they are known under the 
denominationof the year-books." Comment^ 
vol. 1, p. 72.) • The most ancient compila- 
tions of this sort,' says Mr. Douglass, 
• were the # work of persons specially ap- 
pointed for the purpose. In what particu- 
lar manner they exercised their function, 
how far the courts superintended, or the 
judges assisted or revised their labors, no 
where appears, and, indeed, every thing 
relating to them is involved in so much 
obscurity, that, I believe, their very names 
are unknown,' (Prtf. to Douglass* Rep,, 
p. 2.) This does not appear to be quite 
correct. In the preface to the first volume 
of the last edition of the year-book, (some- 
times called Maynard'a Edward 2,) it is 
stated that ' Mr. Selden, to whom know- 
ledge of this kind was familiar, doth* out 
of a copy which he used, give us the name 
of the compiler of this work, to wit, Ri- 
chard de Wincbedon, who lived in the 
times in which the oases, here reported, 
were adjudged. The passage in Selden 
may be found in his dissertation annexed 
to Fleta, and is as follows : — ' What we 
have related, concerning the use of the 
Imperial Law in the above age, is likewise 
confirmed by what occurs in the law annals 
of King Edward 2, most beautifully tran- 
scribed from the manuscript of Richard 
de Wincbedon, who lived at that time, and 
was, in all appearance, the first compiler of 
them' (Dissertation, p. 211, of the* transla- 
tion.) Again, in the year-books, at the end 
of one of the terras, we find the following 
passage, ' Icy finessent les Reports de if. 
HorewoodeJ It appears, also, that in Dyer's 
time, there were a number of manuscript 
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reports extent, whicb, as Mr. Vaillant tolls 
us, {See his Pre/ace to Dyer's Reports,) were 
well known at that time, by the names of 
Tanfield, Warburton, Harper, Turner, Ran- 
dal, Mason, and Rhoades. It is probable 
that some of these persons were the a»- 
nalists, or compilers of the year-books. 

u With regard to the number of these 
official reporters, they are supposed by 
Plowden to ba^e been four, who received 
an aomlal stipend from the king. (Pre- 
face to Plowden' t Rep., p. iv.) 

" There is some doubt as to the period 
when the official reporters discontinued 
their labors. The cases in the year-books 
extend to the 28 Henry 8; but, Sir Ed- 
ward Coke, in the preface to 3d Rep., 
says, • To return again to those grave and 
learned reporters of the laws in former 
times, who (as I take it) about the end of 
the reign of King Henry 7, ceased, be- 
tween which, and the cases reported in the 
reign of Hen. 8, you may observe no small 
difference : so, as about the .end of the 
reign of Henry 7, it was thought, by the 
sages of the law, that at that time the re- 

S>rts of the law were sufficient^ &c. Mr. 
ouglass places the discontinuance of offi- 
cial reports at the beginning of the reign 
of Henry 8, (Preface to Rep., p. i\\ H ) and 
in the prefoce to 5 Mod. (p. vi,) we meet 
with the following remarks :— ' After the 
first twelve years of the reign of Henry 8, 
this method was discontinued. It is true, 
there are some cases from that time to the 
twenty-seventh year of Henry 8, which are 
bound up with the year-books; but Mr. 
Fleetwood tells us, they are collected with 
so little judgment that he did not think them 
worthy to be placed in the tables which lie 
made of those books, and, therefore, com- 
posed a table of them by itself.' "—Rascoe's 
Westminster Hall. 



SELECT ENGLISH CASES. 

COURT OP QUEEN'S BENCH. 

Hearn v. StoweU. 

LIBEL. 

Iir*n action of libel, where the words are not libellous 
of themselves, and where the imputation supposed 
to be conveyed by them, is one of which the court 
cannot take judicial notice, the declaration must 
dearly allege the matter in respect of which the 
written words are deemed libellous, and the want of 
such allegation cannot be legally supplied by proof 



at the trial i nor, if such proof be given, can the ver- 
dict founded upon it be sustained. 

This was an action for the publication 
of a libel. The declaration stated that the 
plaintiff was a Rowan Catholic priest, offi- 
ciating at a certain chapel therein de- 
scribed ; and that the defendant, intending 
to injure, &c., wilfully published of and 
concerning him, and of his office of priest, 
the following false, &c. libel. The decla- 
ration then went on to represent that the 
defendant had made a speech, in which he 
described a certain paper held in his hand, 
as a document which the declaration alleg- 
ed the defendant to have published of and 
concerning the plaintiff, as the minister of 
the said religion, and of the said chapel. 
The paper described the infliction by the 
plaintiff of a penance upon a Roman Catho- 
lic, who attended at the plaintiff's chapel, 
the penance being that of the penitent 
walking on his bare knees over the Atones, 
in default of the performance of which pe- 
nance, the priest would refuse absolution 
to the penitent. The cause was tried be- 
fore Mr. Baron Rolfe, at Liverpool, when 
a verdict was found for the plaintiff) dam- 
ages 40/. A rule bad since been obtained 
to arrest the judgment. 

The Solicitor General, Mr. Hoggins, and 
Mr. Murphy, showed cause. This is a 
case not of oral but of written slander. 
If the written slander has the effect of low- 
ering the character of the plaintiff, and the 
jury had so found it, the judgment cannot 
be arrested. The court will not inquire 
into the propriety of the conclusion arrived 
at by the jury. One argument in favor of 
this application, is, that the court will not 
take notice of what are the duties of a 
Roman Catholic priest. The court is not 
asked to do so. Evidence of that nature 
has been given. Evidence was given at 
the trial, showing, that if the plaintiff had 
imposed such a penance as the libel re- 
presented, the plaintiff would be suspended 
by his superiors from his functions and 
office in his church. "Now, any thing that 
lowers a man in the minds of the persons 
with whom he associates may be the sub- 
ject of an action of libel. Clegg v. Laffer, 
10 Bing. 250 ; Digby v. Thomson, 4 Barn. 
& Ad. 821. But it is not necessary to con- 
lend that this publication is libellous in it- 
self, because it relates to the plaintiff in 
his business or profession, and being writ 
ten, it may be libellous if it is likely to in- 
jure him in any way. In the broadest 
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sense of the word, a written publication, 
even if it does not inflict any injury, may 
still be a libel. Fisher v. Clement, 10 Bam. 
& Cres. 472. And in Gardner v. Wil- 
liam*, (2 Crom. M. & R. 28,) it was beld 
that, after verdict, all matters necessary to 
support that verdict will be presumed. 
That presumption most be made here. 
But the publication here is libellous, ac- 
cording to what is the definition of a libel 
by Mr. Baron Parke, in Parmiter v. Cape- 
land, (6 Mee. & Wels. 105,) namely, •• a 
publication without justification or lawful 
excuse, which is calculated to injure the 
reputation of another, and to bring him 
into hatred, contempt or ridicule." This 
publication is calculated to produce all 
these effects, and also to injure the plain- 
tiff in his interest. 

Mr. CresweU and Mr. W. H. Watson, in 
support of the rule. There is, in the first 
place, nothing to show that the defendant 
published the words complained of. The 
defendant was proved to have spoken some- 
thing as from a written paper, but he was not 
shown to have written the paper, nor to have 
afterwards published the speech. There 
is no imputation on the plaintiff that was 
libellous in itself. But then it is said that 
there was evidence that if the plaintiff had 
imposed the sort of penance here spoken 
of, he would have been liable to censure 
from bis superior, if not to suspension from 
his office. But there is nothing in the de- 
claration alleging that the uttering of these 
words would have subjected the plaintiff 
to such temporal damage. There is not 
even any statement that the penance en- 
joined was contrary to the rules of the Ro- 
man Catholic Church. So that if that ques- 
tion was left to the jury, the judge left 
something, which, not being the subject 
of any issue raised on the record, ought 
not to have been so left for their conside- 
ration. Forbes v. King, 1 Dowl. P. C. 
072 ; and Ayre v. Craven, 2 Adol. & £11. 
2. This cannot be compared to the case 
of words published respecting a clergyman 
of the Church of England, for in the Eng- 
lish Church, the forma in ih e prayer book 
are settled under the authority of an act 
of parliament. The argument as to pre- 
suming enough from the verdict in order 
to support the verdict, amounts to this, that 
no judgment could ever be arrested in an 
action tor libel, where the verdict has been 
found, for, according to the argument, the 
verdict itself must be taken to supply ell 



that is necessary to sustain it That is not 
consistent with the case of Goldstein v. 
Foss, {6 Barn. & Cress. 164,) where the 
court would not presume any thing but 
what was on the record. SmetappU v. 
Jesse, (2 Nev. & Man. 36 ; 5 Barn. & Adol. 
27,) is to the same effect, the court there 
deciding that nothing is to be presumed 
after verdict, but that which is necessary to 
support the allegations in the declaration. 
On both grounds, therefore, this judgment 
must be arrested. 

Lord Den man, C. J. — We have consid- 
ered this case, and are clearly of opinion 
that the rule for arresting the judgment 
must be made absolute. In a very early 
period of the discussion, the court felt 
much doubt whether there was any suffi- 
cient allegation on the face of the declara- 
tion of any libel having been published of 
and concerning the plaintiff. The only 
allegation of the sort, is one which relates 
to semething that might affect the plaintifi 
in his character of a Roman Catholic 
priest, and in his performance of the du- 
ties which that character imposes upon 
him. The charge supposed to affect the 
plaintiff's character relates to the imposi- 
tion of a particular penance, and to the 
refusal to grant the sacraments of the Ro- 
man Catholic Church, until that penance 
had been performed. What are the duties 

Sroperly belonging to the character of a 
lorn an Catholic priest, is a matter ef which 
this court cannot take judicial notice, and 
as to which this court has not been able to 
receive any information according to the 
rules of law. It has been objected on the 
part of the defendant, that the declaration 
is insufficient in this respect, that it does 
not allege what are the duties of a Roman 
Catholic priest ; and does not show in what 
manner the plaintiff has neglected or vio- 
lated those duties. But it has been an- 
swered on the part of the plaintiff, that 
supposing this deficiency to exist in the 
way of allegation, it has been supplied by 
the evidence adduced at the trial, which 
showed that had the plaintiff acted as re- 
presented in the libel, be would have been 
liable to the reprimand of his superiors, 
and would have lost his advancement in 
the Roman Catholic Church. But it was 
properly observed, that this evidence was 
in law inadmissible, inasmuch as the point 
to which it related was not put in issue by 
the record. Then it was contended for 
the plaintiff that this defect was cured by 
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the wdict But the same answer is again 
applicable here* For if the e? idence waa 
inadmissible, the verdict founded upon that 
evidence cannot be supported. It is not 
sufficient merely to allege a malicious in- 
tention on the part of the defendant, or to , 
show that an injury has in fact resulted 
from the publication of the words. The 
words themselves must be shown in a pro- 
per manner to be libellous, for otherwise 
the most innocent words becoming by acci- 
dent injurious, may be made the founda- 
tion of an action of libel ; or words pub- 
lished with the most malicious intent, and 
deserving to incur responsibility, may es- 
cape it, the malice being .disappointed by 
the result. On the whole, therefore, we 
are of opinion, that the rule for arresting 
the judgment must be made absolute. 
Rule for arresting the judgment absolute. 

MISCELLANEOUS. 

George Canning.— This eminent man was the only 
too of a barrister of food family, but slender means, 
who, haying offended his family by marrying a por- 
tionless wife, was discarded with a pittance of £150 
a-year. A speculating disposition and improvident 
habits quickly dissipated im* annuity ; the first birth- 
day of George Canning witnessed the death of his 
father, who died, in penury and misery, of a broken 
heart. The widow and her infant were left in a state 
of utter destitution, and the former was obliged, for 
her maintenance, to attempt the stage. She snpeared 
aa Jane Shore ; but, failing to satisfy a London an* 
dience, she was compelled to accept provincial en- 
gagements, and at length married a person of the same 
profession. In youth she waa beautiful and accom- 
plished. In after life little more is known of her, than 
that she received to the last hour of her existence, the 
most assiduous and affectionate attention from her 
illustrious son. Mrs. Hunn, for that was the name 
she acquired by her second marriage, soon became a 
second time a widow, and settled at Bath. Her son 
took the earliest opportunity of withdrawing her from 
the stage. He applied to her support a considerable 
portion of the means allowed him by his family for his 
college expenses, and when he came forth to the world, 
his mother shared every success. At his retirement 
from the office of under secretary, in 1801, he settled 
upon her the pension of £500 a-year, to which he was 
entitled ; he paid an annual visit to her at Bath, and 
made it a rule, with which no engagements were al- 
lowed" to interfere, to write to her every Sunday. Even 
during; bis embassy to Lisbon, when there was usual- 
ly an interval of several weeks between the mails, the 
Sunday letter was never omitted, and the packet fre- 
quently brought fo.r or five together. These letters 
the delighted parent read with no Utile pride in the cir- 
cle of her friends at Bath. 

Origin of the term Common Lav.— The term 
"Common Law," is thus accounted for. When the 
Saxons had conquered a great part of the island of 
Great Britain, and had set up several kingdoms in ft, 
and bad several laws whereby those kingdoms were 

8overned, as the West Saxon Law, the Mercian Law, 
tie Northumbrian Law, and afterwards the Danes 
prevailing, set up their laws, called by them the Danish 
Law. These several kmgdoms coming to be united, 



and the name of England given auto that kingdom by 
them, and afterwards, Edward (called the Confessor,) 
being sole kina thereof; caused to be compiled oat of 
those several laws, and did ordain that those lawn (of 
his, > should be common to all his subjects ; and in 
those laws of King Edward the Confessor, the term of 
Common Law first began being called Common, in 
respect of those several' people that before lived under 
several laws, to whom those laws were now common ; 
thouah in respect of the author they were ceiled King 
Edward the Confessor's Laws. 

Just Reproof.— A woodman having been wbpcs- 
ned ss a witness in a cause, pertinaciously insisted on 
some point which it was the object of counsel to pet 
over; the poor woodman answered every bewailing 
question by a plain repetition of the fact which he had 
at first stated. He was allowed to stand aside, and 
happy was he of this partial respite. His temporary 
quiescence was, however, soon broken in upon by the 
leading barrister, in a cross-examination, darting hia 
fierce innuendo at him. "Yon, air, with the leather 
jacket, how much have you been paid for swearing in 
thiscsuse?" The reply was tart and true, and re- 
dounded to the credit of our hero. " If you were no 
better paid for bawling and squalling than 1 am for 
swearing, you'd wear a leather jacket too" The le- 
gal luminary waa silenced. 

Anecdote of Curran.— Curran. when add^eaerog a 
jury on one occasion, observed the effect produced on 
their minds by the ominous shake of the bead which 
the judge gave at the conclusion of most of the sen- 
tences. At once to relieve ihem and rebuke his lord- 
ship, Curran, with inimitable wit, remarked, " Gentle- 
men of the jury, hia lordship shakes his head, but yoe 
need take no notice whatever of it, for 1 aaanre yom 
there is nothing in it." 

A deceased upright and able chief justice of one of 
our courts was once obliged thus to address a south- 
ern jurv: " Gentlemen of the jury, in this ease the 
counsel on both sides are unintelligible; the witnesses 
on both sides are incredible; and the plaintiff and de- 
fendant are both such bad characters, that to me it is 
indifferent which way yon give your verdict." 



A Lucky Steep.— A tradesman of Lyons, of the 
name of Grivet, waa, during the reign of terror in 
Prance, sentenced to death. He waa brought info 
the cave of the condemned, where there were several 
others, who with him were to suffer the next morning. 
On his arrival they pressed round him, to sympathise 
in his fate, and fortify him for the stroke he waa about 
to encounter. But Grivet was calm and composed- 
" Come and sup with us," said they ; " this is the last 
inn in the journey of life; to-morrow we shall arrive 
at our long home." Grivet accepted the invitation, 
supped heartily, and then retiring to the moat remote 
corner of the cave, buried himself in the atraw and 
went to aleep. The morning arnved ; the other pris- 
oners were tied together, and fed away to execution, 
without Grivet' • perceiving any thing, or being per- 
ceived. He was fast asleep. The door of the cave 
waa locked, and when he awoke, he was astonished 
to find himself in perfect solitude. Four daya passed 
without any new prisoners being brouabt in, (a rare 
occurrence D during which Grivet subsisted on some 
provisions which be found scattered about the cave. 
On the evening of the fourth day the turnkey brought 
in a new prisoner, and was thunderstruck on seeing a 
man, or, as he almost believed it, a spirit in the cave. 
He called the sentinels, and having interrogated Gri- 
vet, found that he had been left in the cave four daya 
ago. He hastened to the tribunal to excuse himself 
for what had happened. Grivet was summoned be- 
fore it. It waa a moment of lenity with the judges, 
tad Grivet was set at liberty. 
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USES AND TRUSTS. 



THE OPERATION OP THE REVISED STATUTES. 

TfcE object of the framers of those sta- 
tutes Was to destroy uses altogether, and so 
much of the law of trusts as should neces- 
sarily separate the legal from the equitable 
estate. Where, however, such separation 
was absolutely necessary to carry into ef- 
fect the intention of the parties, (if such 
intention were not to further fraud,) they 
meant that trusts should be allowed; but 
in no other case did they intend that the le- 
gal should be separated from the beneficial 
estate. 

The statute abolishes uses and trusts 
except as thereby authorized, prohibits 
their future creation, and turns every 
estate, then held as a use, into a legal es- 
tate, except as before stated. As uses and 
trusts then are abolished with certain ex- 
ceptions, we will inquire. What trusts are 
allowed by the Revised Statutes t 

They are— 1st. Express trusts ; 2d. Im- 
plied or resulting trusts; and 3dly. Powers 
in trust. 

We will consider each separately. 

EXPRESS TRUSTS. 

These trusts are allowed in four cases. 
1st. To sell lands for the benefit of credi- 
tors. 2d. To sell mortgage or lease* lands 
for the benefit of legatees, or fur the pur- 
pose of satisfying any charge thereon. 
3d. To receive the rents and profits of 
lands, and apply them to the use of any 
person during the life of such person, or 
for any shorter term, subject to the rules 
prescribed in the first article of that title. 

1st. To sell lands lor the benefit of 
creditors. The Revisers, in their Reports, 
state, that it was their object to allow the 
creation of express trusts in those cases, 
and in those cases only, where the pur- 
poses of the trust require, for honest pur- 
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poses, that the legal estate should pass to 
the trustees. An assignment for the be- 
nefit of creditors, they say, would, in most 
cases, be entirely defeated if the title were 
to remain in the debtor. Therefore, in all 
cases, where the trust is for the benefit of 
creditors, the law allows the legal estate to 
be Vested in the trustees. 

2d. To sell, mortgage or lease lands for 
the benefit of legatees, or for the purpose 
of satisfying any charge thereon. 

This statutory regulation is so plain that 
one would think no question could be 
raised upon it. One, however, has been 
raised; it was as follows r— A piece of 
land, subject to certain charges upon it, 
belonged to four persons as tenants in 
common. These four persons determined 
to sell the land for building purposes ;' and 
to facilitate the sale, they, and their respec- 
tive wives, conveyed to a trustee upon 
trust for sale, to pay off the charges, and 
then to pay the surplus to the grantors. ' 
The trustee made sale accordingly, and 
tendered a conveyance from himself alone 
to the purchasers. The purchasers objec- 
ted to the conveyance to the trustee, on the 
ground that it was void by the Revised 
Statutes. The opinions of two eminent 
counsel were taken upon k. One was in- 
clined to think it good as" an express trust, 
whilst the other was inclined to think it 
good only as a power in trust. The diffe- 
rence between the two opinions is this : — 
If the conveyance were good as an express 
trust, the legal estate would at once vest 
in the trustee, whilst, if were only a power 
In trust, the legal estate would continue in 
the grantors until the conveyance by the 
trustees, as will be more fully explained 
when we come to powers in trust Now, 
had the conveyance to the trustees been to 
sell for the express purpose of satisfying 
the charges thereon, nothing could be more 
plain, than that it would have conveyed an 
express trust, but as it was for the purpose 
of merely facilitating the sale, the charges 
were merely incidental to the object to 
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such sale, so that it could not come within 
the meaning of the Revised Statutes as an 
express trust, but it was, as we shall see 
by-and-by, good as a power in trust. See 
5 Paige's Rep. 451. 455. 

3d. To receive the rents and profits of 
lands, and apply them to the use of any per- 
son during the life of such person, or for 
any shorter term, subject to the rules pre- 
scribed in the first article of that title. 

The Revisers in their Reports say, 
" where the trust is to receive the rents 
and profits of lands, and apply them to the 
education of a minor, the separate use of 
a married woman, or the support of a lu- 
natic, or spendthrift, (the general objects 
of trusts or this description,) the utility of 
Testing the title and possession in the 
trustees is sufficiently apparent. 

In the case of Coster v. Lorillard, ( 1 4 
Wendell's Reports, p. 265,) there was a 
devise to trustees in trust to receive the 
rents and profits, and to account for, and pay 
over, and divide the net proceeds among 
twelve nephews and nieces during their 
lives. 

It may be material here to state, and 
which we shall do in the words of 
Mr. Justice Nelson, the alterations which 
have been made in the statute. "This 
" clause," says Mr. Justice Nelson, (a) " was 
" originally repotted to the Legislatuie as 
" follows, and apply them (rents and pro- 
" fits) to the education and support, or 
" support only of any person, &c It was 
" amended by striking out ' support only/ 
"and inserting 'either,' so that it read as 
" passed, and took effect January 1, 1830, 
'"and apply them to the education and 
" support, or either, of auy person.' In 
" about three months after the section went 
41 into operation, it was amended again by 
11 striking out the words • education and 
" support, or either,' and substituting the 
" word 4 use,' giving obviously much 
" greater power in creating the trust. The 
"Legislature deemed it, no doubt, too 
" much restricted as it originally passed. 
44 It should be borne in mitid, that whilst 
" the clause, permitting by far the most 
11 important trust in the article, underwent 
"very material modification, the other 
" sections remained as originally reported, 
" and it will thus be perceived, that some 
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" if not most of the apparent incongruities 
" and difficulties in the practical operation 
41 of the article, as a system, are to be 
"traced to this circumstance. As the 
" clause was originally reported snd passed, 
" the object was to permit the creation of 
14 trusts to receive rents and profits, sod 
"apply them to the education and support 
" of persons not qualified from age or coo- 
" dition, or some infirmity, to take charge 
41 of the fund themselves. This is suffi- 
" cieutly clear from the qualified language 
" used, and the propriety, and even ab- 
44 solute necessity of allowing the creation 
" of such a trust, was too obvious to have 
44 escaped the Revisers or the Legislature. It 
44 was recommended upon the above ground. 
44 The learned judge then refers to the 60th 
" and 63d sections of the article in confirms* 
41 tion of his views, and which sections, he 
44 says, are unintelligible and unappmpri* 
14 ate in connection with the 55th ss thus 
44 understood, and which were enacted more 
44 effectually to carry out the purposes of the 
44 third clause." Mr. Justice Nelson, there- 
fore, concludes that rents' and profits mar 
be paid over, to any cestui que trust ; and Mr. 
Senator Tracy is of the same opinion (a) 

Chief Justice Savage, however, is of a 
different opinion; for he says,(ft) "The 
44 trustees are to receive the rents and pro- 
44 fits, and apply them to the use; this, sure- 
44 ly, does not mean to pay over to the per- 
44 sons for whose benefit the trust wss 
44 created. In that case he would apply them 
44 himself to his own use." He concludes, 
that " no trust to receive rents and profits, 
44 and pay them over to another, is authorized 
44 by the article under consideration." And 
we find Mr. Senator Maisqn,(c) and Mr. 
Senator Young agree with tbe chief jus- 
tice. 

In the case of Hawley v. James, [If 
Wend. Rep.){i) Mr. Justice Bronson » 
decidedly of opinion, that a trust to receive 
rents and profits, and pay them over, is 
void. The trustee must himself make the 
application. The point, therefore, seen* 
to be settled that a trust to pay is a void 
trust. Tbe clause under consideration i* 
subject to the rules prescribed in tbe first 
article of that title. 

Those subjection rules shall be consi- 
dered in our next. 



[a) 14 Wend. »5. 
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SUPREME COURT. 

Before the Hon. Samubx Nelson, C. J., 
and Judges Bronson and Cowbn. 

Jambs Bailbt and John Bails? v. The 
Mayor, Aldermen and Commonalty 
of the City of New- York. 

Tile power conferred by the ecu of the Legislature en 
the corporation of the city of New- York, author- 
• bung the construction of the Croton Water Dam, is 
not conferred for the benefit of the public, but is a 
•pecan! franchise mad* ae well far the private emo- 
lument and advantage of the eorporation, aa for the 
public good, and the investment under the law and 
the revenue or profits to be derived therefrom, become 
a part of the private property of the city ; where 
therefore it appeared that the plaintiffs had sustain- 
ed damage to their real and personal property, by 
the giving way of the Croton dam, arising from 
the oegiigeaco and unskilful nsss of the water com- 
missioners, under whose direction the dam was built: 
Held, that the water commissioners were not state 
officers, but were theagentaof the corporation for 
carrying on the work, and that the corporation waa 
liable lor the damage occasioned by the unskilful- 
ness or carelessness of such agents. Held also, 
that sueh damage was not the subject of appraise- 
meat. 

This case came up on a bill of excep- 
tions taken by the plaintiff's at the West- 
chester circuit, in April, 1342. The issue 
was upon a plea of " Not guilty" to a de- 
claration in case for damages to both real 
and personal property, occasioned by the 
destruction of the Croton dam in January, 
184 L The bill of exceptions stated that 
the plaintiffs were the owners of a well 
stocked and cultivated farm of about 120 
acres, lying a mile and a half below the 
city dam upon the Croton river, atid there 
carried on the business of rolling- iron and 
drawing wire, on a large scale, having 
erected extensive buildings and machinery, 
and having a large stock of materials and 
manufactured articles. That on the 8th 
of January, 1841, the dam gave way, and 
the flood occasioned thereby swept away 
all the buildings, machinery and materials 
on tbe farm, and buried the soil under the 
sand brought down in the flood, injuring 
tbe plaintiffs to the amount of at least six- 
ty thousand dollars. 

The plaintiffs having offered to prove 
that the negligence and unskilfulness of 
tbe engineers, under whose direction the 
dam was built, occasioned its destruction, 
the circuit judge, upon the defendants 
motion, refused to admit the evidence, and 
ordered a nonsuit upon the grounds, 1st. 



That tbe water commissioners, who were 
by law charged with the superintendence 
of the work, were public state officers, 
and not die agents of the city ; and 2d. 
That if the plaintiffs had any remedy, it 
was by an appraisement of their damages 
under the 13th section of the act to pro- 
vide for supplying the city of New- York 
with water, passed in 1834. 

The bill of exceptions was argued at 
the May term of the court in 1842. 
Hurlbut <$r Johnson, for plaintiffs. 
Cowdrey and the Hon. Daniel B. Tall- 
madge, of the superior court, for the de- 
fendants. 

Nelson, Ch. J. — The principal ground 
taken at the Circuit against this action, and 
the one upon which it is understood the 
cause there turned, was, that the defend- 
ant's were not chargeable for negligence 
or unskilfulness in the construction of the 
dam in question; the water commission- 
ers, under whom it was erected, as con- 
tended, not being appointed by them, nor 
subject to their control or direction — in 
other words, not being their agents in the 
execution of the work, the rule "'respon- 
deat superior" could not be properly ap- 
plied. 

Another ground is now taken, which I 
will first notice, namely, that even admit- 
ting .these officers to be the appointed 
agents of the defendants, still they are not 
liable, inasmuch as the powers and duties 
devolved upon them are of a public cha- 
racter, partaking of the sovereign powers 
of the State, in the exercise of which they 
are not responsible for the conduct of 
agents, necessarily employed in the course 
of the execution of the work. 

I. We ad nil, if the defendants were 
acting in their character strictly as a pub- 
lic municipa) body, taking the place of 
public officers deputed by the State to per- 
form this work, the execution of which in- 
volved nothing more nor less than simply 
the discharge of a public duty, they could 
not be held answerable for the conduct of 
proper agents necessarily employed for 
that purpose, being charged with the exe- 
cution of public duties in respect to which 
they had no private interest, except what 
belonged in common with the rest of the 
community, and engaged in a work which, 
from the nature of it, and, in this case, 
from the peculiar organization of the body 
upon which the duties are devolved, could 
not be done under their immediate inspec- 
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tion and control, they would be answerable 
only for the employment of proper and 
competent agents ; and if any injury hap- 
pened by reason of their negligence or 
other wrong, a remedy must be sought 
against them. 

If a public officer should authorize some- 
thing to be done, not within the scope of 
.the several acts of the Legislature, pre- 
scribing bis authority, or if he should be 
guilty of negligence in discharging duties 
contemplated to be performed by himself, 
he would be liable ; but not for the mis- 
conduct or malfeasance of such person as 
be is obliged to employ. (2 Bing. 156, 
Hall v. Smith ; 9 J. B. Moore, 226, S. C; 1 
Man. & Reyt., 187, Humphrey v. Mears ; 
♦ D. & R. 195, and 4 M. & S. 27.) 

The defendants are doubtless entitled to 
the benefit of this principle, so far as it 
applies to the case in band. But this view 
caunot be maintained upon the facts before 
.us. The power conferred by the several 
acts of the Legislature authorizing the 
execution of this great work, is not, strict- 
ly and legally speaking, conferred for the 
benefit of (he public. The grant is a spe 
cial private franchise, made as well for the 
private emolument and advantage of the 
city, as for the public good. The State, in 
its sovereign character, has no interest in 
it, as the Government owns uo part of the 
work. The whole investment under the 
law, and the revenue or profits to be de- 
rived therefrom, become a part of the pri- 
vate property of the city, as much so as the 
lands and houses belonging to it, situate 
within its corporate limits. 

The argument of the counsel for the de- 
fendants confounds the powers in question 
with those belonging to them in their cha- 
racter as a municipal or public body, such 
as are granted exclusively for public pur- 
poses, as counties, cities, towns, and vil- 
lages; and where the corporations have 
no individual, if I may so speak, or private 
estate or interest. 

As the powers in question have been con- 
ferred upon one of these public corpora- 
tions, thus blending in a measure those 
conferred for private advantage and emolu- 
ment, with those already possessed for pub- 
lic purposes, there is some difficulty, I 
admit, in separating them in the mind, and 
distinguishing properly the one class from 
the other, so as to distribute the responsi- 
bility respectively attaching to the exercise 
pf each. 



But the distinction is quire clear and 
well settled, and the process of separation 
practicable. The inq uiry, for this purpose, 
is not so much into the nature and charac- 
ter of the various political powers confer- 
red, as into the object and purposes for 
which they have been granted. If for pub- 
lic purposes exclusively, they belong to 
the corporate body, in its public, political, 
or municipal character; if for the pur- 
poses of private advantage and emolument, 
though the public may derive a common 
benefit therefrom, the corporation quo ad 
hoc is to be regarded as a private company. 
They stand on the same footing as would 
any individual or body of persons, upon 
whom the like special franchises had bees 
conferred. (4 Wheat. 668 — 672, Dartmouth 
College v. Woodward; 1 Ld. Ray. 8; 2 
T. R. 352, n. ; S. C. Phillips ▼. Berry; 1 
Sumner, 297, Allen v. McKeen ; 13 Wend. 
331— 338, The People v. Morris; 2 Ken* 
Com. 275, 4th ed.; 9 Wheat. 907, U.S. 
Bank r. Planters' Bank ; 12 ib. 40, Clark 
v. Corp. of Washington ; 1 Brown's Cb. 
469. 

Suppose the Legislature, instead of the 
franchise in question had conferred upon 
the defendants banking powers, or a char- 
ter for a railroad leading into the city, in 
the usual way and manner in which these 
powers have been conferred upon various 
private companies in the State; could it 
be doubted, but that they would bold them 
in the same character, and be subject to 
the same duties and liabilities ? I cannot 
doubt that they would. The power, in the 
eye of the law, would be entirely distinct 
and separate from those appertaining to 
them as a municipal body. They would 
be regarded to the extent of the charter 
as a private company, and subject to con- 
siderations applicable to that class of in- 
stitutions. 

The distinction is well stated by the 
Master of the Rolls in Woodamay * The 
Bast India Company, (1 Brown's Ch. 462,) 
in* answer to an objection taken by coun- 
sel. The plaintiff had taken a lease fn>° 
the company, granting him permission to 
supply the inhabitants of Madras with 
tobacco for ten years. But before the ex- 
piration of that period, they dispossess 
him and granted the privilege to another. 
Intending to bring an action against the 
company, he filed a bill of discovery. One 
of the objections taken by the defend* ? 
was, that the removal of plaintiff was ixH- 
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dent to their character as a sovereign pow- 
er, the exercise of which c6uld not be 
questioned in a bill or suit at law. 

The Master of the Rolls admitted that 
no suit would Ite against a sovereign pow- 
er for any thing done in that capacity ; but 
he denied that the defendants came within 
the rule. " They have rights/ 9 he observ- 
ed, ** as a sovereign power ; they have also 
duties as individuals ; if they enter into 
bonds in India, the sums secured may be 
recovered here. So in this case, as a pri- 
vate company, they have entered into a pri- 
vate contract, to ' which they must be lia- 
ble." 

It is upon the same distinction, that 
municipal corporations, in their private 
characters as owners and occupants of 
lands and bouses, are regarded in the same 
light, as individual owners and occupiers, 
and dealt with accordingly. As such, they 
are bound to repair bridges, highways and 
churches, are liable to poor rates, in a 
word, to the discbarge of any duty or obli- 
gation to which an individual owner would 
he subject (2 Just, 703. Sir T. Jones, 
187. Cowp. 79, 87. 5 Bing. 9 L 1 Biug. 
N. C. 222. S. C. in the House of Lords.) 

U. Regarding then the defendants, in 
the light of any other private company 
upon whom the like special franchises had 
been conferred, the next question is, whe- 
ther or not the water commissioners, 
charged with the immediate superinten- 
dence and execution of the work, stand in 
the relation of agents deputed by them to 
perform this duty. If they do, it is not 
denied in this aspect of the case, but that 
the defendants are answerable to the plain- 
tiffs for any damages sustained through 
their negligence or una kil fulness. 

The question depends mainly upon a 
construction of the act of 1834 (&ess. L. p. 
451,) as the several other statutes relating 
to this work referred to, have no material 
bearing upon the point. 

By this act, the water commissioners 
are to be appointed by the Governor and 
Senate (§ 1); and it is made their duty to 
examine and consider all matters relative 
to supplying the city with a sufficient quan- 
tity of pure and wholesome water (§ 2) ; for 
which purpose tbey are empowered to 
employ engineers, surveyors, and such 
other persons as may be necessary to ena- 
ble them to perform these duties (§ 3). Tbey 
are also required to adopt such plan as in 
their judgment may be most advantageous 



for procuring such supply ; and shall ascer- 
tain, as nearly as practicable, what amount 
of money it will cost to carry the same into 
effect ; and for this purpose they have pow- 
er to make conditional contracts, subject 
to the ratification of the Common Council 
of the city, with the owners of lands, &c. 
for the work, the contracts to be binding 
upon the owners, if ratified by the Com- 
mon Council within two years from the 
passage of the act (§ 4). 

The commissioners are required to 
make a full report of their proceedings, 
containing a detailed description of their 
plan and estimate of the expenses, together 
with an estimate of the probable amount 
of revenue to accrue to the city upon the 
completion of the work, with the reasons 
and calculations upon which their opinions 
and estimates are founded, and such other 
information as may be connected with the 
object of their appointment (§ 5). 

In case the plan adopted by the com- 
missioners shall lie approved by the Com- 
mon Council, they then shall refer the 
question to the electors at the next char- 
ter election, to determine whether they 
will authorize the Common Council to 
enter upon the work, and raise the neces- 
sary funds to carry on the same (§ 7) ; and if 
a majority of the electors are found in 
favor of the measure, " it shall then be law- 
ful for the Common Council to instruct the 
commissioners to proceed in the work," — 
" to raise by loan, from time to time, and in 
such amounts as they may think fit % a sum 
net exceeding $2,500,000," &c. (§ 8). 

The Common Council shall authorize 
commissioners to draw upon the comp- 
troller of the city for any sum to be paid to 
the owners of lands, waters, streams, or 
other property necessary for the execution 
of the work ; also to be paid to the con- 
tractors, as well as for their own incidental 
ex pe uses. (§ 24). 

In pursuance of this act, the commis- 
sioners made a detailed report of the plan 
they proposed as roost advantageous and 
practicable, together with full estimates of 
the expense, and of the probable amount 
of revenue, in July, 1835, which was ap- 
proved by the Common Council in March 
following; was subsequently ratified by 
the electors, and the commissioners in- 
structed to proceed in the execution of the 
work, which baa accordingly been done, 
and the dam in controversy, is a portion of 
it, built under their superintendence and 
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control ; and the question is, whether or 
oot they are to be regarded as the agents 
of the defendants while engaged in .the 
work 1 

The ground taken against this conclusion 
is, that these Commissioners were appoint- 
ed by the Stale, over whose conduct the 
defendants have had no direction or control ; 
that they were bound to employ them, and 
submit to the independent exercise of their 
powers under the law ; that they were of- 
ficers of the State engaged in the discbarge 
of public duties, to whom they were alone 
answerable for their official conduct, and 
who could remove them at pleasure ; that 
the defendants were but trustees of the 
work, which was authorized and executed 
for the benefit of the public, and owned 
and held it in their municipal character, 
not as private owners for their own benefit. 

We have already given our view of the 
character of this work, and of the capacity 
in which the defendants bold the grant of 
the powers under which it has been exe- 
cuted. If we are not mistaken in that 
conclusion, and they are to be regarded 
aa a private company, like any other body 
of men upon whom special franchises have 
been conferred, for their own private ad- 
vantage, such as banking aod railroad cor- 
porations, then the appointment of the 
agents by the State does not make them 
less the agents of the defendants. 

The appointment in this case is but one 
of the conditions of the charter, upon 
which it was granted, and stands on the 
footing of any other condition to be found 
in the grant, subject to which it has been 
accepted. By accepting the charter, the 
defendants thereby adopt the commission- 
ers as their own agents to carry on the 
work. 

Again-*- Besides the acceptance being 
voluntary, as the State could not enforce 
upon the defendants the grant against their 
will (Angel & Ames on Corp* 46—50, and 
cases there cited,) the charter itself left it 
optional with the Common Council of the 
city to accept or not, (§ 7). The undertak- 
ing of the work was made to depend upon 
the approval of the plan of the commis- 
sioners, which necessarily involved the 
right to adopt or reject the work itself al- 
together, if they disliked the system pre- 
scribed by the Legislature. The approval 
and measures subsequently taken by the 
Common Council, in pursuance of which 
the commissioners were instructed to pro- 



ceed in the execution of the work, ope- 
rated as a voluntary adoption of these 
agents as their own, as effectually as if 
originally appointed by themselves. The 
act of adoption in the ooefease was as free 
and voluntary aa the appointment in the 
other. 

III. It is also insisted, that assuming the 
defendants are liable, and bound to make 
compensation for the damages sustained by 
the plaintiffs, the statute has provided a 
remedy by appraisement, to which alone 
they must resort, as the common law reme- 
dy is thereby superseded. 

The 12 § (Sess. L. 1834, p. 453,) pro- 
vides, that the company may enter upon 
any land or water for the purpose of 
making surveys, and to agree witb the 
owners of any property which may be re- 
quired for the purposes of the act, as to 
the amount of compensation. § 13. In 
cases of disagreement between the com- 
missioners and owners of any property 
which may be required for said purpose*, or 
affected by any operation connected therewith, 
as to the amount of compensation, fee, the 
Vice-chancellor, &c., upon the application 
of either party, may appoint three indif- 
ferent persons to examine such property, 
estimate the value thereof, or damage sus- 
tained thereby, &c. 

It is quite apparent from a perusal of 
these provisions, that they apply, and were 
intended to apply, only to cases where 
property was necessarily taken and appro- 
priated, or its use and value necessarily im- 
paired in the course of the execution of 
the work — not to damages occasioned be- 
yond this, through the mere carelessness 
and unskilfulness of the defendants or their 
agents in the progress of the execution. 

New trial granted ; costs to abide event 

IN BANKRUPTCY. 



V. •• District Crart for the Northern* District 
•f Mew. Work. 



Before the Hon. Alfred Conklikq. 

Ex parte Ralph Johnson and Benjamin 
P. Watrous, in the Matter of the Petition 
of The Albany Exchange BankJot a 
Decree in Bankruptcy. 

To enable the president, cashier, or other officer of a 
corporation, to make proof of debts, he must be apt- 
ciailv appointed for such purpose, 
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Dabtore having given a warrant of attorney, on 

which execution was issued, and their stock and ef- 
fects disposed of on the eve of insolvency— Held, 
that they did not thereby commit an act of bank- 
ruptcy ; and, that such judgment waa not fraudulent 
and void, inasmuch as such warrant of attorney did 
not appear to ha/e been given by them voluntarily, 
and in contemplation of bankruptcy, nor with a 
view or aivinff.au unlawful preference, nor for the 
purpose of willingly or fraudulently piocuring their 
goods, &c to be taken in execution. 
Partners cannot be declared bankrupts on tbe petition 
of a creditor, on the ground alone of " insolvency," 
the phrase "become insolvent," in the first part of the 
14fh sec. of the bankrupt act, is to be interpreted as 
equivalent to the phrase, ohaU commit an act of 
bankruptcy,* 

This was an application by the Albany 
Exchange Bank for a decree against Ralph 
Johnson arid Benjamin P. Watrous. 

It appeared that the debtors wera mer- 
chant*, carrying on business in the city of 
Albany ; that on tbe 27th of April last, 
they executed a bond in the penalty of 
$12,000, together with a warrant of attor- 
ney to confess judgment thereon to An- 
drew J. Johnson, Anthony Ten Eyck and 
Robert Johnson, on which bond and war- 
rant of attorney, a judgment was entered 
up in the supreme court of the state for 
$12,000 besides costs, on the 3d of May last. 
That on the same day, they executed an- 
other bond in tbe penalty of $3000, con- 
ditioned for the payment of $2000, to- 
gether with a warrant of attorney, in favor 
of Andrew Watrous, on which a judgment 
was also entered up on the 3d day of May 
last, for $3000, besides costs. That writs 
of fieri facia* were issued on each of these 
judgments on the 27th of May last, in virtue 
of which writs, the sheriff had sold the 
goods and stock in trade of said R. John- 
son and B. P. Watrous. It was alleged, 
that at the time the said bonds and mort- 
gages were executed, Johnson and Watrous 
were " insolvent," and that the same were 
given for the purpose of preferring the 
particular creditors. 

From the evidence adduced in support 
of the judgment creditors 1 claims, it ap- 
peared that prior to, and on the 12th of 
March last, Johnson and Watrous were 
retail merchants in good credit, and were 
solvent, or fully believed themselves to be 
so ; that Andrew J. Johnson, A. Ten Eyck 
and Robert Johnson were their endorsers, 
and Andrew Watrous was also their en- 



* Sea the opinion of Judge Belts in Ex p. John W. 
Holland Abraham H Smith, with reference to tbe 
word "insolvency" in the 14th aec of the Bankrupt 
Act, ante, p. 1. 



dorser or acceptor ; that a abort time pre* 
viou* to the twelfth of March last, Johnson 
and Watrous applied to Johnson, Ten Eyck 
and Johnson, to continue and alao to in- 
crease their responsibilities as endorsers, 
and they consented so to do, provided 
Johnson and Watrous would gpve them 
some kind of security as indemnity against 
unforeseen accidents, or revulsions in busi- 
ness;" that the latter thereupon executed 
to the former, on the 12th of March last, a 
bond and warrant of attorney, the penalty 
of which bond was $12,000, conditioned 
for the payment of $10,300. 

It was alleged, that the bond and war* 
rant were designed for the security as well 
of Andrew Watrous, as of the persona 
therein named ; that it was so understood 
at the time of the execution thereof; that 
at the time the alleged bankrupts were con- 
sidered by all parties concerned, and be- 
lieved themselves to be, perfectly solvent; 
that it was not intended to enter up any 
judgment on tbe bond and warrant, unless 
at some future time there should unexpec- 
tedly appear to be a reason for so doing ; 
that on the 27th of April, in pursuance of 
the request of Andrew Watrous, and for 
the sole purpose, as he stated, of giving 
him a separate, independent security, tbe 
alleged bankrupts executed to him the 
bond and warrant mentioned in the peti- 
tion, and, at the same time, executed to 
Andrew J. Johnson and others the other 
bond and warrant, on which judgments 
were entered up on the 3d of May, and exe- 
cution subsequently issued. It was averred 
also at the time these bonds and warrants 
were executed, that the alleged bankrupts 
believed themselves to be solvent; and 
the alleged bankrupts denied that they 
were executed in contemplation of bank- 
ruptcy; that their subsequent failure, or ap- 
prehension of failure, which induced the 
entry of judgments on the bonds and war- 
rants arose from tbe failure of one Oliver 
De GofT, to whom they had loaned their 
notes, for whom they were responsible as 
endorsers, and in whose solvency they had 
full confidence until the time of his failure. 
The case waa ably argued at tbe bar. 
Qould, for the petitioning creditor. 
Hammond, for the debtors. 
Conklino, J. One of tbe objections 
urged at the bar to a decree of bankruptcy 
in this case, is the want of any sufficient 
evidence, that the two persons who signed 
the petition, and by whom the debt, due to 



168 



THE NEW-YORK LEGAL OB8EEVBR. 



Exp. JobnaSB and Wattooa— in r» Petition of the Albany Exchange Bank. 



the petitioners, was proved, had authority 
thus to act. 

To the name of one of them, the abbre- 
viation " Caah'r," and to the name of the 
other, the abbreviation u Pres V is added ; 
and in the jurat of the commissioner, they 
are respectively denominated the president 
and the cashier of the Albany Exchange 

, Bank. The fifth section of the bankrupt 
act provides, that " corporations, to whom 
any debts are due, may make proof there- 
of by their president, cashier, treasurer, or 
other officers, who may be specially ap- 
pointed for that purpose ;" and by on* of 
the rules of the court, petitioning creditors 
are required to prove their debt before pre- 
senting their petition. If, as I think is the 
case, the qualification " who may be speci- 
ally appointed," &&, applies as well to the 
officers named, as to any " other officer" 
who may undertake to act in behalf of a 
corporation, it would seem to follow that 
for the purpose of proving a debt to a cor- 

v poration, by the oath of one of its officers, 
such officer must receive a special appoint- 
ment for that purpose. 

Indeed, independently of the above re- 
cited provision of the act, it may well be 
doubted, whether a petition of this nature 
in behalf of a corporation, could properly 
be received without proof that the persons, 
by whom it was signed and verified, were 
in fact the- official organs, or the authorized 
agents of the corporation. But as this ob- 
jection was overlooked at the time the rule 
to show cause was granted, and as at this 
stage of the proceeding, the petitioning 
creditors ought, probably, at any rate, to 
be allowed to supply the deficiency, 1 deem 
it proper, in this instance, to pass over the 
objection, and proceed to a brief examina- 
tion of the merits of the case. 

It is well known, that a very large pro- 
portion of the commercial and mercan- 
tile business of this country is carried on 
by means of mutual credit, and it cannot, 
I think, be conceded that a solvent mer- 
chant may not lawfully give security in 
any of the accustomed forms, in good faith, 
to another, as the condition on which he is 
from time to time to receive a loan of the 
credit of the latter, and for the purpose of 
securing him in anticipation against the 

vicissitudes of trade. It is true, the prac- 
tice of giving such security, especially by 
bond and warrant of attorney, may lead to 

consequences which it is the policy of bank* 

rupt laws, as far as is consistent with the 



general interests of trade, to prevent. But 
such security given to an endorser, is no 
more obnoxious to this objection than the 
like security would be if given to secure 
the payment of money borrowed to be 
employed in trade. If, therefore, the en- 
dorsers in this case, instead pf taking the 
separate bonds and warrants executed on 
the 27th of April, as a substitute for the 
bond and warrant executed on the 12th of 
March, bad contented themselves with this 
original security, which there is no jest 
pretence for supposing to have been given 
in contemplation of bankruptcy, or for the 
purpose (within the meaning of the first 
section of the bankrupt act) of willingly or 
fraudulently procuring the goods of the 
obligors to be taken in execution, I should not 
have hesitated to decide that no act of bank- 
ruptcy had been committed. The change of 
security was, undoubtedly, a hazardous ex- 
periment, and the fact, that the new bonds 
and warrants were for a larger sum than 
that for which the original security was 
given, is a circumstance which increases 
the difficulty of the case. But it is to be 
considered that neither the bond and war- 
rant of the 12th of March, nor the two 
bonds and warrants of the 27th of April, 
were given to secure any specific or ascer- 
tained amount, but only for the purpose of 
indemnity against contingent KaoiKtres. 
The motive, if there was any, for thus in- 
creasing the amount does not appear, and 
it seems reasonable to suppose that it was 
the effect of inadvertence or caprice on the 
part of the person who was employed to 
draw the new securities ; for when execu- 
tions came subsequently to be issued, the 
aggregate amount, which the plaintiffs 
claimed a right to levy, fell short of the 
amount of the original bond. Upon the 
whole, therefore, I cannot take it upon my- 
self to decide that the substitution of the 
securities of the 27th of April, for; the se- 
curity of the 12th of March, changed the 
legal predicament of these debtors, under 
the bankrupt act. This case differs essen- 
tially from that of the Messrs. Loomis, de- 
cided last week. In that case, the bond 
and warrant were execnted for the avowed 
purpose of giving a preference to endorsers 
for liabilities, already incurred, under the 
apprehension of impending bankruptcy. 
Perhaps, in that case, too much importance 
was ascribed to the fact that execution was 
immediately sued out, when, by a late sta- 
tute of this state, executions are not per- 
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raitted to be issued until after the expira- 
tion of thirty days from the entry of the 
judgment. On the argument of that cause, 
I inquired of the counsel, whether the act 
was applicable to judgments confessed un- 
der a warrant of attorney containing the 
usual release of all errors in the judgment 
and in the issuing of execution. The an- 
s wer of the counsel for the petitioning cre- 
ditors was in the affirmative ? and this an- 
swer was acquiesced in by the counsel for 
the debtors, and was corroborated by the 
opinion of a highly intelligent gentleman 
of the profession whom 1 subsequently 
consulted. On the argument of the pre- 
sent case, however, its correctness was de- 
nied. The question does not appear to 
have arisen in the state courts, ana I doubt 
whether, as between the judgment debtor 
and creditor, the former would be entitled 
to any relief against an execution issued 
within the thirty days upon a judgment 
thus confessed ; although, as between a 
judgment creditor of this description, and 
another judgment creditor, who bad ob- 
tained his judgment by the ordinary mode 
of adverse process, a different rule ought, 
perhaps, to prevail. If this be so, the suing 
out of executions, and the seizure of the 
debtor's goods a few days before the expi- 
ration of the thirty days, without resistance 
on their part, was an unimportant circum- 
stance. My conclusion is, 1« That in the 
giving of the securities in question in this 
case, there was no actual fraud ; 2. That 
they cannot be considered as having been 
voluntarily given in contemplation of bank- 
rupt for the purpose of giving an unlaw- 
ful preference ; and, 3« That these debtors 
are not chargeable with having " fraudu- 
lently or willingly procured their goods, 
&c, to be taken in execution." 

It remains to inquire whether they are 
liable to be declared bankrupts in virtue 
of the fourteenth section of the act. It is 
very clear tljat the petition was not drawn 
with a view to this section, and that the 
allegation that the debtors are insolvent, 
was introduced only for the purpose of 
giving character to the alleged acts of 
bankruptcy. The argument of the counsel 
for the objectors, that the debtors ought 
not, upon this petition, to be called upon 
to meet this allegation, therefore, was not 
without plausibility and weight. But I 
propose fur the present to pass by this ob- 
jection, and to consider the petition, taken 
in connexion with the admissions of the 

22 



objectors, as sufficient to raise the question 
whether partners in trade can be declared 
bankrupts on the petition of a creditor, on 
the ground of insolvency alone. It must 
be admitted, that such seems to be the lite* 
ral import of the language of the four* 
teenth section. It declares, " that when 
two or more persons, who are partners in 
trade, become insolvent, an order may be 
made in the manner provided in this act, 
either on the petition of such partners, or 
any one of them, or on the petition of any 
creditor of the partners ; upon which order 
all the joint stock," &c. The question, 
whether this enactment is to receive a lite- 
ral interpretation with respect to the point 
now before the court, it will be perceived 
at a glance, is one of very great impor- 
tance : for if the provision is to be so in- 
terpreted, it will introduce a principle of 
great comprehension and stringency, which 
has not hitherto found a place in the bsnfk- 
rupt laws of England, and which had no 
place in the American act of 1800. Its 
practical operation would, unquestionably, 
be very severe, and it is to be feared, in 
many instances, unjust. So far a* mercan- 
tile partnerships are concerned, it would 
subvert the well-settled maxim of English 
law, that men may be insolvent wkbout 
being bankrupts, and become bankrupts 
without being insolvent j for while it would 
declare that insolvency shall of itself con- 
stitute bankruptcy, the absence of any 
other provisions in thfi act, authorizing 
proceedings against partners jointly, would 
leave it at least doubtful, whether partner* 
in trade could be jointly decreed bankrupts 
on the petition of a creditor, on any other 
ground than that of insolvency* 

It is obvious, I think, that the execution 
of the act, under such a construction, would 
be attended with numerous and very se- 
rious embarrassments. What is to be consi- 
dered as constituting insolvency in the 
sense here intended ? Is a mercantile firm 
to be adjudged to have " become insolvent" 
upon its first failure, and under whatever 
circumstances, to meet its pecuniary en* 
gagements? Few, I imagine, could be 
found who would assert the reasonableness 
of such a rule. Is it to be pronounced in* 
solvent whenever its assets are insufficient 
to discharge all its liabilities, however 
small may be the deficiency 1 If so, bow 
is this fact to be ascertained ? It would 
be easy, but k is unnecessary, to illustrate 
the pertinency and force of these questions* 
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Sewn m construction of this section would, 
also, involve) what seems to me a striking 
inconsistency ; for, if it is just and expe- 
dient that partners in trade should be lia- 
ble to be decreed bankrupts t* i*vitum f on 
the ground of insolvency alone, why should 
not individual traders be subject to the 
same liability 1 This construction, as al- 
ready observed, is suggested by the literal 
import of the phrase " become insolvent ;" 
and it may, I think, be added, that this is 
the only circumstance hy which such a con- 
struction is recommended, x But if these 
words are to receive a literal interpreta- 
tion, I see not why the residue of the clause, 
in which they occur, ought not also to re- 
ceive a like construction, and then it would 
follow that any insolvent mercantile firm 
might be decreed bankrupt on the applica- 
tion of any creditor, without regard to the 
amount of the indebtedness of such firm, or 
to the amount of the debt owing to the pe- 
titioning creditor; for the clause in question 
contains no limitation whatever, with regard 
to either of these points. Are we then to 
conclude that this further innovation and 
inconsistency were intended? Then, again, 
it declares, that in the cases embraced by 
it, " an order may be made in the manner 
provided in this act," What order is here 
meant 1 To determine this point, resort 
must be had to the antecedent parts of the 
act. But the act says nothing of any i 
" order" adapted to the case. It provides 
for the granting ano\ entering of decrees of 
bankruptcy ; but these decrees are, 1 believe, 
nowhere called orders— while the act does 
speak of making orders for other purposes. 
I presume, however, that the phrase, " an 
v order may be made,' 1 was intended to im» 
port that a decree of bankruptcy might be 
entered. This criticism will serve to show 
the generality and looseness which charac- 
terize the language of this whole provi- 
sion. 

This act is universally admitted to be 
highly obscure, and much of its obscurity 
seems to me to have been caused by an at- 
tempt to embrace the two descriptions of 
cases for which it provides, by the same 
forms of language, instead of keeping them 
separate, and adapting the phraseology to 
each, without regard to the other ; and the 
clause under consideration presents, I 
think, an example of the truth of this re* 
mark. Its terms, it will be seen, are per- 
fectly suited to cases of voluntary applica- 
tion. These are all founded on the admitted 



insolvency of the applicant. It is impor- 
tant to remark, also, tbst there is abundant 
scope for the operation of this provision, 
even in regard to compulsory cases, with- 
out giving to it the literal construction in 
question, because the antecedent provi- 
sions of the act Telate, in terms, only 
to individual bankrupts, and this pro- 
vision was proper for the purpose of au- 
thorizing proceedings under the act against 
partners. The clause in question, under 
this view of its object, forms a natural and 
proper introduction to the important and 
more happily exp&essed provisions which 
fallow, concerning the duties of assignees, 
and the mode of distributing the estates of 
bankrupt partners. I consider the last 
provision of this section, moreover, as mili- 
tating strongly against a literal construc- 
tion of the first clause. It declares, that 
" in all other respects, (i e. except as to the 
duties of the assignee, and the mode of 
distribution,) the proceedings against part- 
ners shall be conducted in like manner as 
if they had been commenced and prose- 
cuted against one person alone." This 
provision, it appears to me, goes far to* 
wards an express adoption of all the con- 
ditions and limitations prescribed by the 
act relative to individual cases. Upon the 
wftnle, therefore, I am of opinion that, in 
respect to compulsory applications, the 
phrase " become insolvent," in the first part 
of the fourteenth section of the bankrupt 
act, is to be interpreted as equivalent to 
the phrase, shall commit any act of bank- 
ruptcy. 

1 am aware that this decision may ex- 
cite some Surprise ; but it is the result of 
mature reflection, and I fully believe it to 
be sound. This petition must accordingly 
be dismissed, with costs. 



SUPERIOR COURT. 

Before Chief Justice Jones and Judges 
Oaklet and Tallmadge. 

Edward Pelouze v. Robert Stewart. 

Where P. entered into a contract to aer? e S. aa a type- 
founder for one year, to be paid for his services at a 
fixed sum weakly, and he cumin ued to work for him 
fur ai& months $ and 8. on one occasion when P. ap- 
plied for payment of his weeks' wages, informed him 
that he might Jeeve, and P. accordingly left his eer- 
vice— Held, that 8. thereby pal an end lo the agree- 
ment, and that P. waa entitled to payment for his 
services up to the time of leaving, at the rate apt- 
indie contract. 
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Ofdtn t. WoodraC 



This was an action for work, and labor 
and services, and came before the court on 
certiorari. It appeared from the evidence 
in the court below, that the plaintiff was a 
typefounder, and had entered into a con- 
tract with the defendant for his services for 
one year at $7 50 per week, of which about 
85 was to be paid weekly, and the balance 
($2 50) at the end of the year. It also ap- 
peared that the defendant had received about 
$4 87-J- per week, and that the claim for the 
time he had worked, after making the ne- 
cessary deduction for what he bad received, 
amounted to $ 77. 

On the part of the defendant it was con- 
tended, that the plaintiff bad violated his 
contract — that" the agreemeut was for one 
year — that the work of a journeyman type- 
founder was worth nothing for the first six 
months, that a fresh hand, as the defendant 
was, would waste more than he earned for 
the first six months. It was, however, in . 
evidence, that on one occasion when the 
plaintiff demanded his pay from the de- 
fendant, be was told by the defendant that 
if he could do better he might leave, and 
that the plaintiff thereupon did leave the 
defendant's employ. 

A verdict was thereupon found for the 
plaintiff for the amount claimed. 

An application was now made to set 
aside the judgment 

Eddy and Gatiigan, for plaintiff in 
error. 

NUes, for defendant in error. 

Cur.advuU. 

Per Curiam. — This was an action for 
work and service by the plaintiff in the 
court below, against the defendant in the 
court below. The defence wasp that the 
service was rendered by plaintiff as au ap- 
prentice, and therefore he had no right to 
sue for such services, as they were regu- 
lated by the contract of apprenticeship. 
This defence was replied to by showing 
that plaintiff had been discharged by de- 
fendant from any obligation of apprentice- 
ship, and that defendant had agreed to pay 
bim the value of his services. In proof of 
this, it was shown that plaintiff left defend- 
ant with defendant's knowledge, or at least 
without any dissent on his part, or any at* 
tempt to compel htm to return, and that 
after he left the defendant's service, the 
latter made him two payments for services 
rendered. This court think there was suf- 
ficient in the case to entitle the justice to 
say the master had discharged the appren- 



tice. Therefore the judgment given for 
the plaintiff is confirmed. 



Moses H. Ogden v. John Woodruff. 
Certiorari. 

Where W. told the salesman of O. that W. had agreed 
to let him bate two coucbea,upon which the sales* 
man delivered the same to him, and O. had, in t 
conversation subsequent to such transaction, stated 
" that the accounts net ween him and V?. were now 
squared"— Held, in an action of trover by W. to 
recover such couches, in the court below, that O. was 
properly nonsuited. 

This case came before the court on cer> 
tiorari. It was a suit in the Marine Court 
in trover, to recover two couches. It ap- 
peared that the defendant, on the 23d day 
of April last, called at the store of the 
plaintiff, and priced two couches, but did 
not then purchase them. On the 25th day 
of April following, the defendant again 
called at the store and told the salesman, 
that he had seen the plaintiff, and that he 
had agreed to let him have the two couch- 
es for one hundred dollars, and that he 
could have them by calling upon him the 
salesman. The salesman accordingly de- 
livered the couches to the defendant, and 
made out a bill of them. It also appeared 
that the plaintiff and defendant had had 
mutual dealings prior to that time. On 
the above facts being {proved, the defend- 
ant moved in the court below for a non- 
suit, upon the ground that the plaintiff had 
not proved the representations of the de- 
fendant were false. That as fraud was 
the foundation of the action, the plaintiff 
was bound to prove the fraud. 

It was insisted by the plaintiff, that it 
was not incumbent upon him to prove that 
the representations were false ; but on the 
contrary, the defendant was bound to prove 
that they were true. On this evidence the 
motion for a nonsuit was denied by bis 
honor the justice. 

The defendant then proved that the plain- 
tiff, in a conversation with the witness 
about the accounts between the plaintiff 
and defendant, stated that he did uot know 
how the accounts stood, but he supposed 
that since the defendant got the couches, 
their accounts were about square; that 
he did not complain that the defendant 
had got possession of the couches fraudu- 
lently. r 



ITS 



THE NEW- YORK LEGAL OBSERVER. 



Sherman v. Spencer. 



The casa was submitted to his honor 
the justice in the court below, who non- 
suited the plaintiff. 

On this evidence the case was submitted 
for the opinion of this court. 

Hudson, for the defendant. 

Burke, for the plaintiff. 

Per Curiam.- i-This was an action of 
trover, in which it was alleged that the 
defendant in the court below, called at the 
plaintiff's, and represented to his clerk that 
he had purchased the articles, and be was 
permitted by the clerk to take them away. 
On the other side this was alleged not to 
be true, and it was said that the defendant 
took the articles without the consent of the 
plaintiff, and was therefore liable for them. 
There is no proof to show that the goods 
were taken with the assent of the owner. 
There is no positive proof of an actual 
agreement for delivery or sale of the arti- 
cles, but there is this testimony ; that after 
the goods were got by defendant, the plain- 
tiff said in conversation, while referring to 
them — " Well, be has got these couches, 
and I now think that our account is nearly 
square." This did not indicate that the 
couches were wrongfully got by the de- 
fendant, or at least it showed an acquies- 
cence in it- Much testimony was also pro- 
duced in the court below, to show that the 
purchase was made with the view of set- 
ting off those articles, and the probability 
is that a conference had taken place be- 
tween the parties! in which the plaintiff 
named the price of the article, and the 
defendant went and took away the goods, 
intending not to convert them wrongfully, 
but convert them in payment of a debt 
wbjpb was due to him, We therefore 
think that there is not sufficient to show a 
wrongful possession of these goods, and 
we affirm the nonsuit given by the justice. 

COURTOFCOMMON PLEAS 



Before the Hon. M. Ulshoeffex and 
Judges Ingrabaic and Inglis. 

Laura M. Sherman v, J^liphas Spencer. 

In an action for a penalty against an officer who made 
a distress for rent for not returning the original War- 
rant and filing the same ia the county clerk's office, 
within the time limited by the statute, the deend- 
ant proposed to prove that the papers were filed in 
the morning of the day on which tne stiit was com- 
menced, and mat the omission to file arose from in- 
advertence and misapprehension of the meaning of 



the law, and that the delay in filing arose from the 
fact, that some of the property distrained, was felo- 
niously carried away by the plaintiff between the 
time of appraisement and sale, and that time was 
waptiug for reasonable research for the goods so 
taken away— Held, that such evidence was inad- 
missible. 
In actions for penalties, when the facta show a viola- 
tion of the law, a defendant cannot excuse himself 
unless such excuse, in judgment of law is well 
founded. Inadvertence or misapprehension of the 
law, ia not a good answer to an action given by 
statute when the facts show a violation of the law. 



This was an action for a penalty of fifty 
dollars, against the defendant, an officer, 
who made a distress for rent, and who did 
not return the original warrant of distress 
and affidavit and file the same in the coun- 
ty clerk's office within ten days after the 
goods distrained were sold. 

By the statute 2 R. S., (1st edition,) 510, 
§ 9, the penalty is given to the person 
whose goods are distrained. 

It appeared that the sale in this case was 
made on the 24th February last, and that 
the action was brought on the 25th of 
April last That the declaration was served 
in the afternoon of the 25th of April. On 
the trial of the cause, the defendant offered 
to prove that the papers were filed in the 
morning of that day, and that the omission 
to file arose from inadvertence and misap* 
prehension of the meaning of the law, and 
that the delay in filing arose from the fact, 
that some of the property distrained was 
feloniously carried away by the plaintiff be- 
tween the time of the appraisement and 
sale, and that time was wanting for reason- 
able research for the goods so taken away. 
This evidence was, however, ruled out, and 
the jury found for the plaintiff, subject to 
the opinion of the court. 

Cur. ad. vulL 

Mulock, for plaintiff. 

Scole*, for defendant. 

Per Curiam. — 1st. It is contended that 
the question of intent ought to be submit- 
ted jto the jury. I suppose that in many 
cases this ought to be so, but not in all. If 
the officer was suddenly taken sick, or was 
robbed of the papers so as to prevent the 
filing, the defence might be a good excuse, 
or in the case of a casual destruction of the 
papers by fire. But inadvertence or mis- 
apprehension of the meaning of the statute, 
is not a good excuse, so as to carry the 
question of intention to the jury. But this 
case does not show that the defendant in- 
sisted that, the question of intent was for 
the jury, or that the judge decided other- 
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wise. It appears that the defendant in- 
sisted upon showing certain facts to the 
jury in excuse, and these facts were ex- 
cluded as insufficient in law. Although it 
has been held that the question of usury is 
one for the jury, depending upon the in- v 
tent, yet even in those cases the law will 
exclude the defence, if the facts do not 
present a sufficient excuse. In actions for 
penalties, as in other actions, the jury must 
decide the facts, and the court the law ; 
but if the facts show a violation of the law 
the defendant cannot excuse himself, unless , 
the excuse, in judgment of law, is well 
founded. Inadvertence or misapprehen- 
sion are not good answers to an action 
given by statute; for if they were, roost 
defendants in such cases would defeat ac- 
tions for penalties and throw the costs upon 
the plaintiff The facts apparently justify 
the suit, and the defendant's ignorance or 
misjudgment cannot he the ground of de- 
feating the action. Granting then that the 
question of interest is one for the jury, this 
case presents the question whether the evi- 
dence offered by the plaintiff was properly 
excluded 1 No other question need be de- 
cided. 

2d. My opinion is, that in an action for 
a penalty, if the violation of the law is 
clearly established, as in a case by a ne- 
glect to file the affidavits for two months 
after the sale, the presiding judge ought 
to exclude evidence which would not form 
a legal excuse, such as inadvertence or 
misapprehension of the terms of the law. 
Tbe defendant seems to have supposed 
that because he had not realized the whole 
rent, he was not bound to return the pro- 
cess. In tbis he was mistaken, and that 
mistake is not a good defence to this suit. 
So with regard to the plaintiff's having 
taken away some of the goods before the 
sale, the defendant claims this in excuse. 
The sale was however, two months prior to 
this action, whereas the defendant had only 
ten days within which to return the process 
after the sale. Thus a full time lor reason- 
able search had elapsed, enough not only 
for search, but to have prosecuted the felon 
to conviction. This suit was delayed as 
long as the plaintiff was bound to delay it, 
and the goods distrained ought to have 
been taken out of the plaintiffs possession 
and out of his reach. If the plaintiff felo- 
niously look part of the distress before the 
sale of the 24th February, did that form a 
good excuse for not returning the process 



within ten days after the sale 1 If the of- 
ficer had security for the forthcoming of 
the goods, he can resort to that for indem- 
nity ; if he had not, he can prosecute the 
tenant for the unpaid rent civilly, or crimi- 
nally indict him for the felony. But does 
this form a legal excuse for disobeying the 
law which requires the process to be re- 
turned within ten days 1 My impression 
is, that it does not, and however much we 
may deplore such a result, the remedy is 
with the legislature, and not with the ju- 
diciary. 

3d. But the defendant still insists that a 
return of the process before suit brought, 
was sufficient under the circumstances of 
this case, and offered to prove that the re- 
turn was made on tbe morning of the 25th, 
whereas the Narr. was served only on the 
afternoon of that day. After the Narr. was 
filed on the 23d, and on the same day when 
it was served, but before the service, the 
papers were filed, and I still think tbis was 
not an available return under the statute 
so as to bar this right of action. 

In every aspect of this case, it appears 
to bear hard upon a public officer ; but we 
cannot control tbe language or policy of 
the law. If the evidence bad been ad- 
mitted, could the judge have told the jury 
that the defence was available or substan- 
tiated 1 or was he bound to have admitted 
it, telling the jury merely that they were 
to take it into consideration on the ques- 
tion of intent ? If so, then he must have 
added that the offered testimony was a 
good excuse, because it stood uncontra- 
dicted, tbe judge was bound to say whether 
it explained away the intent in legal judg- 
ment. Upon the whole, I think there is 
no reason for disturbing the verdict, and 
that however hard the case is, the defend- 
ant is remediless. 

Verdict confirmed with costs. 

LEGAL MAXIMS. 



EFFECT OF IGNORANCE. 

Ignorance is, in contemplation of law, of 
two kinds; viz. of fact and law. (2 Rep. 3 b.) 
The Roman law has the same distinction. 
For while " ignorantia/acfc' excusat, igno- 
rantia juris (or legis) quod (or, according 
to Hale, eorum quae) quisque tenetur 
scire, nemtnem excusat." (Digest, lib. 29, 
tiu. VI. IX.) 
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The condition of a party, who, hi tnevi* 
table ignorance of a material foct, adopts a 
mistaken course of action, which entails 
detrimental results on himself or others^ is 
viewed with leniency by the courts. 
" Such Ignorance may," says Coke, (2 Rep. 
3 b.,) "excuse a party from the conse* 
quenoe of law resulting therefrom ;" but 
it seems it must be ignorance in the strict 
sense of the term, and not erroneous cal- 
culation of an event. Thus, if a man in 
ignorance of an act of bankruptcy, pre- 
viously committed by another, makes a 
payment under that mistake, and proves 
roots from which a jury would infer such 
ignorance on his part, he may be permitted 
to recover back the sum paid. But this 
will be otherwise, if, without any evidence 
to show that he was not aware of the act 
of bankruptcy, he made the payment on 
speculation, that no fiat would thereafter 
issue : for then, if (he event is adverse and 
the fiat issues, he cannot recover the pay- 
ment ; as his mistake had not reference to 
any fact in existence at the time he paid it. 
(Harris and another, Assignees, v. Lloyd, 5 
M. 4- Wei. 432.) In that case, (before 2 
& 3 Vict., c. 29,) a trader, after committing 
an act of bankruptcy, assigned his effects 
to trustees for the benefit of his creditors. 
They paid off an execution against his 
goods, which was delivered to the sheriff 
after the act of bankruptcy. A fiat having 
afterwards issued, they sued the sheriff for 
the money, relying on their ignorance of 
the previous act of bankruptcy ; but, as 
nothing appeared, from which that igno- 
rance might be inferred, the court held 
that they could not recover, the payment 
not having been made from mistake of 
a previous fact, but on speculation that 
the assignment would pass the goods to 
them, without defeat by any subsequently 
issued fiat, (S. C.) 

A person who pays money under a mis- 
taken view, not of law, but of facts, with- 
out, however, neglecting to avail himself 
of the means of knowledge within his 

fiower at the time, may recover it back. 
Per Bayley, J., 6 Bar. If Cress. 677,) a re- 
ceiver of rents- had endorsed a bill to his 
Erincipal in liquidation of rent due. The 
ttter neglecting to present it in due time, 
payment was refused on that account by 
the previous parties to it ; whereupon (to 

Srevent it from operating in satisfaction of 
is debt under 3 & 4 Ann, c. 9, § 7.) he in- 
sisted on its absolute nullity for being 



drawn on a wrong stamp ; and called on 
the receiver, as bis immediate endorser, to 
pay. The endorser's agent inspected the 
bill, and, seeing the stamp, as he thought, 
insufficient, paid the amount, and received 
back the bill. It afterwards proved to have 
been drawn in Ireland, and to be properly 
stamped according to Irish law* The en- 
dorser then sued the endorsee for the 
amount, as money had and received to his 
use ; and the court held, that as nothing on 
the bill suggested the place where it was 
drawn to have been out of England, the 
plaintiff was not bound to make inquiry 
before paying the amount ; and, that hav- 
ing so paid it in ignorance of the fact of 
the place where the bill was drawn, and 
without laches at the time of making such 
payment, he was entitled to recover against 
a party who had lost all claim on the Bill 
by his own neglect to present it in due 
time. (Milnes v. Duncan, 6 Bar. Sr Cress. 
671. See, also, Moses v. Macfarlane, 2 
Burrow, 1005.) 

The well known case of BUbie v. Lmm- 
ley, (2 East, 469,) recognizes these maxims 
by showing that where a payment is made 
with full knowledge, or means of know- 
ledge of all the facts, but under a mistaken 
view of the law arising on them, the pay- 
ing party cannot recover the amount, for 
volenti nonfit injuria. (See per Lawrence, 
J., in Lothdan v. Henderson, 3 Bos. fy P. 
520 ; and per Chatnbre, J., in Brisbane v. 
Dacres, 5 Taunt. 143, 159.) However, 
BUbie v. Lumley goes no further. (See 
Arguendo, 6 Bar. e> Cress. 676, and by 
Chambre, J., 5 Taunt 158.) 

Settlement of an account with fuO 
knowledge, or means of knowledge, of 
the facts, is the same as payment (Bram- 
ston v. Robins, 4 Bingham, 11.) It was 
said by Ashurst, J., that if a payment- is 
made, not with full knowledge of the facts, 
but only under blind suspicion of the case, 
it may be recovered if unjustly made. 
{Chatjield v. Paxton, 2 East, 472, note. 
Also most ably stated in 5 Taunt. 155, by 
Gibbs r J., who had been counsel in it. 

As to the knowledge, and means of know- 
ledge, of facts being presumed, so as to 
make a payment, or other act indefeasible, 
the following observations of Lord Ten- 
terden are important : " If the possibility, 
or even probability, of actual knowledge 
[vis. of a fact, e. g. a blockade] should be 
considered as a legal proof of actual know* 
ledge of it, as ^prtsumptio juru ti dejure, 



THE NEW- YORK LEGAL OBSERVER. 



175 



Practical Point*— Bankers' Cheques. 



tbe presumption might, in some cases, be 
contrary to the fact, and such a rule might 
work injustice. 

" Such a rule/' he adds, " cannot be ap- 
plied to tbe case of insurance law, and 
that knowledge, like other matters, must 
become a question of fact for decision and 
j udgment of a j ury." " The probability of 
actual knowledge upon consideration of 
time, place, and opportunities of testimony, 
and other circumstances, may, in some in- 
stances, be so strong and cogent as to cast 
the proof of ignorance on the other side 
in tbe opinion of a jury, and, in tbe abseuce 
of such proof of ignorance, to lead them 
to infer knowledge ; but still, we think the 
inference properly belongs to them." (Per 
Cur. in Harratt v. Wise, 9 Bar. Sf Cress. 
717.) 

In Doe d. Wright v. Smith, (8 Adol. $ 
Ellis. 264,) Patterson, J., says, that if a de- 
fendant, who has bad an opportunity of ex- 
amining a document which he is called on 
to admit, does not trouble himself to do so, 
and admits it, he shall be in the same situ- 
ation as if he had examined it, Money 
paid Yuluntarily, and with full knowledge 
of facts, e. g. during progress of work, can- 
not be recovered as had and received to 
tbe use of the payer, though the whole 
task is executed so ill, or so tardily com- 
pleted, as to make it useless for its con tern - 
- plated purposes. (Car tw right v. Rowley, 
2 Esp. C. N. P. 723.) Gibbs, J., in Bris- 
bane v. Dacres, (5 Taunt. 147 & 157.) says, 
The principle has always been this, that 
whenever money has been paid with know- 
ledge of all the facts, in consequence of a 
demand of it as of right, then, although the 
demand was unfounded, (in point of law,) 
the money cannot be recovered back. I 
think the weight of authority is so, and 
that the dicta, which go beyond it, are not 
supported or called for by the facts of the 
cases ; and Bilbie v. Lumley, 2 East, is, I 
tbink, a decision to that effect. (See, also, 
per Buller, J., Malcolm v. FuUartpn, 2 T. 
R. 645 ; Skyring v. Greenwood, 4 Bar. fy 
Cms. 231.) 

If, from mistakes or ignorance, or even 
misconception of facts, a debtor to a bank- 
rupt pays his assignees, without deducting 
money due to him from the bankrupt, to 
which no one but himself has any claim in 
conscience, he may recover it from them as 
money had and received to his use. (Bize 
v. Dickason and another, Assignees, 8fc>, 1 
T. R. 285, discussed by Mansfitld, G /., 



and Gibbs, J„ in Brisbane ▼. Daeres, 5 
Taunt 154, and Per Cur. in Stevens v. 
Lynch, 12 East, 39.) Again, if a party is 
induced to acquiesce in a payment to an- ' 
other, 'in ignorance of his own real situa- 
tion and right to the money, such mistake 
in fact will enable him to recorer it' from 
tbe person originally liable. 

Land was settled on a woman during 
widowhood. She married again, but re- 
ceived the rent for some years, till the re- 
mainder-man, being informed of her mar- 
riage, claimed the rent, and with her ac- 
quiescence, received it for five years. She 
was not then aware, that at the time of ber 
second marriage, tbe man she manied bad 
another wife living. At ber death, the te- 
nant was obliged to pay over again to her 
executor the rent he bad paid to tbe re- 
mainder-man ; for her acquiescence was 
grounded on mistake, ia fact, of her own 
situation, and her false opinion that she 
was a wife at the time. Williams v. Bar- 
tholomew, lBos.tr Pull. 326. (N. B. The 
remainder-man did not appear to have been 
aware that the widow's second marriage 
was void.) 

A man may bind himself to take notice of a 
fact at his peril, so as not to be excused by 
ignorance of it : e. g. if he covenants to re- 
pair houses as often as 'need shall require, 
he will be liable for not doing so, whether 
he knows them to want repair or not. 
(Doct. 8? Stud. 256. See 7 Taunt. 411 ; 
Holt's C. N. P. 543.) 



PRACTICAL POINTS. 
bankers' cheques. 

Bankers' cheques are instruments sui 
generis in many respects resembling bills 
of exchange, but in some entirely diffe- 
rent. " They are not accepted or endors- 
ed, nor protestable, nor entitled to any 
day of grace," 3 Burr. lSl7, and it was 
once thought that they were not negotia- 
ble generally ; and even now, though in 
fact negotiable, and often negotiated, they 
are not considered as intended for negotia- 
tion, and a person takes them from the 
holder subject to perils, not incident to 
negotiable inrtruments generally. Down 
v. Hailing, 4 B. $■ C, 333. It has been 
hitherto doubtful how far the claim of 
the payee of a cheque was prejudiced by 
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delay in presenting it. The point has re- 
cently .occurred, and it has been held at 
nisi, prius in England, that the holder of 
a bankers' cheque ought to present it for 
payment within a reasonable time, and it 
is a question for the jury on an issue of 
due presentment, whether this rule has 
been complied with. When a cheque 
drawn on a country banker, dated 19th 
March, was not presented until 6th April, 
and no cause was assigned for the delay ; 
but the drawer had not sustained loss by 
the non-presentment at an earlier period, 
the drawer was held liable to be sued on 
the cheque. " It is reasonable," said Lord 
^Abinger, C. B., " to allow some little space 
of time, in the case of cheques on country 
bankers beyond what is usual in the case 
of London bankers. Jf, indeed any loss 
had been sustained by the defendant, 
through the non-presentment at an earlier 
period, .that might make a difference." 
Serle v. Norton, 2 Moo. & Rob., 401 ; and 
the reporter's, note. It would seem that 
had this been a London cheque, the delay 
of a month in the presentation would have 
prejudiced the right of the payee. 



We commend to the notice of the judges 
of our courts the following extract from 
the London Quarterly Review of Juris- 
prudence ; 

" Patience, attention, and abstinence 
from interruption, are among the foremost 
recommendations of every judge. There 
is no grievance of which the members of 
the bar so unanimously aud justly com- 
plain as interruption, or one of which 
judges, after their promotion, so suddenly 
Jose all recollection. Questions, certainly, 
may be put by judges, and very advanta- 
geously, but it should be sparingly, and in 
as few words as possible. If the court be 
composed of more members than one,, no 
facility could be eiven them for exchanging 
observation*. U is seldom useful, and al- 
ways encourages love of talking. For 
this reason, judges should have no facility 
in writing notes or letters, and never be 
permitted to set round a table. Not only 
have the ablest judges been those who 
were most attentive, and indulged least in 
interlocutory conversation, but there are 
few, who are known to have been possessed 
of extraordinary eminence, who have not 
been distinguished by those qualities." 



MISCELLANEOUS. 

7%e Philosophy of Horse Dialing — In the first 
place, never pay r> ady money for a 'on when yoa can 

Set bim for a bill; a bill arn't recoverable without a 
action at law, an' its quite 'atonishin' bow very few 
people likes to get into tbe hands o' them lawyer chaps, 
cos they're sure to get plucked by 'em in the loDgruo. 
Vonce money's paid, it's gone ; veraa ven a bill comes 
doe, if so be as you means to take iTup, you can a 
wavs make oat a story o' the'oss having turned out 
badly, an' so get aometbuV taken off, but nobody thinks 
o' reiurnin' money ven once they've put it in their 
pocket. 

Always, if you can, buy a'oea of a gentleman in 
preference to a dealer ; for they knows little or nothin.' 
of 'osses, an' it* the easiest thing in the vorld to per- 
suade 'em aa the soundest 'oss alive has got all sorts 
o' defects, an' arn't worth above half vol they ask for 
bim ; vereas a dealer's up to that dodge, an' arn't to 
be done by no such gammon. 

When you can manage to make a swap, always do 
so rather than pay money, for you'll be a werry poor 
sort of a dealer, an* 1 shall consider all tbe paina aa' 
trouble I ha* taken to teach you the straight for aid 
principle* of your profession as so much labor lost, if 
by that means you don't get preciously the beat of the 
bargain. 

v arrant every thing sound or unsound, for, as I said 
afore, there's werry lew people as don't prefer an un- 
sound 'oss to a lawyer's bill. Besides, 'oases is liking 
hanimals, an' as such is liable at all times to diseases* 
vich io course may occur arter you ha' suld 'em. Too 
understand a varranty is the werry marrow an' wirtue 
of dealing* Many a gentleman von* t buy the beat 'osa 
as ever vent upon legs without vun, an' so if they are 
so easily satisfied, poor things, it's a pity to spile a 
good bargain for the yam o' vun. 

If you varrant a kicker quiet in 'arness, an' he kicks 
a gentleman's shay to pieces, you may take bim back 
provided he's a good customer, but not without fast 
selling him another Jor the same price as is'nt vortb 
more nor half tbe money. An "exchange is no rob- 
bery," all the world over. 

Yen a gentleman comes into the yard and vents to 
look at a 'osa, Samyul, take an' never show htm ven 
until you know what price he mentis to give. Then 
tell him you'll show him the best you've got, an' al- 
ways be sure to begin with 1 the-vorst, by vich means 
you'll soon see if he knows vat he's about. I; possi- 
ble, always sell him a 'oss as you knows von t suit 
him, an' say, ,f if he's not to your mind, Sir, I'll change 
him for you with pleasure"— laying a great stress oa 
the pleasure ; mind. This look** purine, and gen lie- 
men calls it handsome treatment. Ven the oss is 
sent back, it'll be your own fault if you don't draw a 
little more money, an* chop lor von as arn't quite so 
good— an' so on, as long a* the fiat '11 bite, you see. 

I've werry little more to say to you, Samyul, 'cept 
that if you does the best lor yourself, an' the vorst for 
your customers, you shonld always do so purlitely* 
it's vonderlul vol a difference in a man that you've 
got a trifle the best of, if, instead o' teilm' him.jou ha' 
got no remedy, and you may do your worst, you say 
14 I'm werry sorry indeed, Sir, werry sorry — couldn't 
ha' thought it— v oss fresh up Irom country— kno wed 
very tittle on him— take the picko' my stables, «r; 
or 1 'II buy you another," an' so «-n. A gentleman aa 
is a gentleman, then says to hisself, " this ere's an 
honest man and no mistake— must ha* been taken in 
hisself— can behave handsome at any rate— I'll re- 
commend him;" and so you see, instead o' gettin' a 
copyot awritror summit o 1 the kind, vy you sells ano- 
ther 'oss, an' has a chance of another swap afore lorn*. 
Always recollect, then, Samyul, that civility court* 
nothin', vich is about the best thing ywu can say of 
any thing, an' much more than is to be said for moat 
things in this world. 
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KfTBCT OF IGNORANCE. 
toNORANCB Of fact Will DOt 6XCUS6 a 

sheriff or other officer of the law, for seiz- 
ing the goods of one person by mistake 
for those of another ; for be is to execute 
process at his peril. (Doct. and Stud, ubi 
supra ; Saunderson v. Baker, 2 Wils. 309 ; 
2 W. Bla. 832; Ackworth v. Kemp, 1 
Doug., 40.) 

If at the time of applying to a court of 
justice for its order, the suitor is ignorant 
of circumstances material to the subject 
matter of his motion, he may in some cases 
be admitted to open the proceedings afresh. 
Thus where a rule for a criminal in to rota- 
tion was discharged on affidavits, all of 
which turned out to be false by the subse* 
queni admission of the deponent, the court 
revived the rule. (Rex v. Eve, 5 Adol. 
if Ellis, 7S0.) But if a party has proper 
materials at the time of his first applica- 
tion, and is not in a state of ignorance, 
nothing could be more dangerous than his 
making a fresh application merely because 
be did not bring them forward at first. 
(Bodjield v. Padmore, 5 Ad. 1e EU., 785, 
'note.) 

Ignorance of fact in criminal cases is 
most important : for if a man, intending 
to do a lawful act, does from ignorance of 
mistake, not of law, but of fact, that which 
is unlawful, there is not that conjunction 
of the will with the deed, which will sub- 
ject him to the penal consequences of a 
criminal act. Thus wbefe a man, on a 
night alarm of thieves breaking into his 
house, armed himself, intending to kill the 
thieves there, and by mistake and in igno- 
rance killed a woman who was skulking 
there in the dark, having come in without 
his knowledge to help his servant, and ut- 
tered not a word, this was held no felony, 
though it seemed at least homicide by 
misadventure; (Levett'scase, Groke Charles, 
533, cited 4 Bla. c. 27 ; 1 Hole, P. C. 42, 
"•5. M 



474;) for he bad reasonable grounds for 
believing that the person killed in his 
house had a felonious design against him. 
(See East's P. C, chap, v., sect. 46 ; 1 
Hawk., ch. 28.) 

Baker* in. his chronicle of a. d. 1471, re^ 
lates that Sir William Ha wkes worth, being 
weary of life, and willing to be rid of it by 
the hand of another, blamed his park- 
keeper for suffering his deer to be destroy- 
ed, ordering him to shoot the next man he 
met in his park who would neither stand 
nor 8 peak. Sir William afterwards came 
himself in the night into the park, and 
was met by the keeper, who, as he would 
not stand or answer, shot him. This, says 
Hale, (IP. C. 40, cited Eases P< C, ch. 
v., s. 46,) was holden excusable homicide 
by the stat. de malefactoribus in parcis, 
21 Ed. I. (repealed by 7 & 8 Geo. 4, c. 27,) 
because the keeper was in no fault The 
case of a sentry, who kills his officer coming 
on him at night in the posture of an ene- 
my to try his vigilance, is similar. (Ibid.) 

Deer having broken into a man's stand- 
ing corn, he went there at night to Watch 
with his servant, who was armed with a 
gun; and charged him to fire when he 
heard any thing rush into the corn. He 
afterwards rushed into the corn in another 
part of the field, and was fired on by his 
servant and killed. Hale held, that, as the 
servant was misguided by his master's own 
direction, and was ignorant it was any 
thing hut a deer, the killing was by misad- 
venture only; whereas, otherwise it would 
have been manslaughter, on account of the 
want of due, that is, ordinary, caution in 
shooting " upon such a token as might be- 
fal a roan or a deer,*' before he could dis* 
cover whether his mark was one or the 
other. (1 Hale, P. C. 40, 476; Foster, 
258.) Sir Edward East doubts whether, 
if the ignorance of the servant was not 
complete, and circumstances showed him 
guilty of want of caution, the command 
of his master could supply an excuse for* 
his act— (Pleas of the Orotcn, ch. v., s. 40, 
vol. i. 266 ;) — particularly if that act was 
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unlawful, or malum in se, viz. in its origi- 
nal nature wrong, which would make it 
murder, if the iutent were felonious, or 
manslaughter, if it went no further than to 
commit a bare trespass. {Foster, 258.) 
• Foster admits that Lord Coke seems to 
think otherwise, (3 Inst. 66.) Coke's first 
instance, however, contemplates a feloni- 
ous intent, where he says, that if A., mean- 
ing to steal a deer in the park of B., shoots 
at the deer, and by glance of the arrow 
kills a boy hidden in a bush, this is murder, 
though A. had no iutent to hurt him, and 
knew not he was there ; for the act was 
unlawful, as larceny might always be com- 
mitted of deer so inclosed in a park that 
they might be taken at pleasure. (1 Hawk. 
P. C. 94; 1 Hale, P. C. 411.) Whereas 
if B., the owner of the deer, bad without 
ill intent killed the boy by a like glance of 
his arrow, this would have been homicide 
by misadventure, and no felony. So if one 
shoot at a wild fowl on a tree, and the ar- 
row kill any reasonable creature afar off 
without evil intent in him : for it was not 
unlawful to shoot at the wild fowl ; but if 
he had shot or thrown a stone at a tame 
fowl of another man in order to kill it, and 
the arrow or stone by mischange killed a 
person to whom he intended no harm, this 
would be murder, for his act was unlawful. 
(3 Inst. 56 ; 1 Hale, 475.)— (This appears 
to presume an intent to steal the fowl.) 

but the instance of Lord Coke's contra- 
ry opinion, alluded to by Foster, seems 
this : — Throwing a stone over a wall, 
knowing people to be passing on the other 
side, though only with intent to scare or 
give them a slight hurt, and killing one, is 
murder, for the intent was evil, though not 
extending to death, and though be knew 
not the party slain. (3 Inst. 57.) Foster 
thought this only manslaughter. 

If the act from which death results is 
only malum prohibitum, e. g., shooting at 
game by a person not qualified by statute, 
to keep or use a gun for that purpose, his 
case would fall under the same rule as that 
of a qualified man, so as to make the death 
chance medley or misadventure only ; for 
the statutes, prohibiting the destruction of 
game under certain penalties only, do not 
in such a question enhance the accident 
beyond- its intrinsic moment. (Foster, 259 ; 
1 Hale, 475.) 

The voluntary ignorance of drunken- 
ness will not excuse a crime, though the 
involuntary ignorance of a child of tender 



years or a lunatic will. {Reniger v. Fo~ 
gossa, Plowden, 19.) 

No debt arises from admitting an ac- 
count to be correct, as stated, if mistakes 
really exist in it to the prejudice of the 
party to be charged. {Thomas, adminis- 
trator, v. Hatches and another, 8 M. & Wei. 
140; see Viner's Abr. tit. Miscasting.) 

A party in occupation of premises, who 
has paid rent to another, is not concluded 
from disputing his title to it, if he bas not 
let him into possession, and can show the 
rent paid by mistake of fact. {Doe. d. 
Higginbotham v. Barton, l\Ad.$ Ell. 312.) 

If a bill accepted payable at a banker's, 
is paid there, in ignorance that the accep- 
tance is forged, it will be too late to call on 
the parties who received the amount to 
refund after the day on which the money 
was paid . ( Cocks v. Masterman and others, 
9 B. if C. 902 ; Williams v. Johnson, 3 
Bar. if Cress. 428.) 

SUPREME COURT, 

Before the Hon. Justice Bbonson. 

August Special Term. 

The People ex relat. Rutter v. The 

Judges of the N. York Common Pleas. 

Power op Referees— Adjournment. 

Where referees adjourn the hearing, of their own mo- 
tion, or it is adjourned with the consent of both par- 
ties, beyond the term next after their appointment, 
they do not thereby lose the power of afterwards 
proceeding in the cause. 

This was an application by the defend' 
ant in the suit in the court below, for a 
mandamus or prohibition, under the fol- 
lowing circumstances. A suit had been 
instituted in the Gomroon Pleas, and was 
referred. The hearing commenced in the 
middle of February last, and was repeat- 
edly postponed on the application of the 
defendant opposed by the plaintiff, so that 
the first substantial examination was 
only obtained on the 18th of March, uear 
the close of the February Tern of the 
New-York Common Pleas. 

On that occasion the referees about mid- 
night adjourned the hearing, and the de- 
fendant was seen no more. 

When the report was made, the defend- 
ant moved the court to set it aside, on the 
ground of irregularity upon the facts above 
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stated. The court, however, denied the 
motion. * 

Application was now made for a manda- 
mus or prohibition to the common Fleas. 
T. Warner, for the defendant. 
E Ketchum, for the plaintiff. 
Bronson, J., delivered the opinion of 
the court. — It is a mistake to suppose this 
question was decided in Jackson v. Ives, 
22 Wend. 637. In that case the referees, 
on the application of one party, which was 
opposed by the other, adjourned or post- 
poned the hearing, from the 10th of April 
beyond the then next May term of the 
court, and it was remarked that this •'ex- 
ceeded the power expressly conferred on 
the referees" by the statute. But what was 
the effect of this and other alleged " irre- 
gularities, if they must be deemed such," 
was purposely left undecided. There is 
no intimation in the case that the referees 
lost all jurisdiction of the cause. That 
question remains to be decided. 

This is a most ungracious motion on the 
part of the relator. He asked for adjourn ment 
as often as the referees met down to the 
]ast day but one before the end of the term, 
and when the referees then proposed, on 
their own motion, to adjourn for six days, 
the relator made no objection. He only 
said be could not consent But as soon as 
the term had gone by, he refused to ap- 
pear, and moved to set aside the report on 
account of the delay which had been for 
the most part granted as a favor to him. I 
am strongly inclined to the opinion that 
the adjournment from the 18th to the 24tb 
of March, which went beyond the term, 
should be regarded as made with the assent 
of both parties. It is true, the defendant 
said he could not consent, but he made no 
objection. When the referees proposed 
the adjournment, if the defendant did not 
approve of it, he should, in fairness and 
candor, have told the referees, that he de- 
nied their power to adjourn beyond the 
term, and that be intended to rely on the 
objection. If this may be regarded as an 
adjournment with the consent of both par- 
ties, I see no reason for holding that the 
referees lost the power of afterwards pro- 
ceeding in the cause, whatever may be the 
true construction of the statute. 

But, it is not necessary to put the case 
upon the ground of consent The statute 
provides, that the referees '* shall proceed 
with diligence to hear and determine the 
matter in controversy." 2 R, S. 384, § 42. 



" They shall appoint a time and place for 
the hearing, and shall adjourn the same 
from time to time as may be necessary .- and 
an the application of either party, and for 
good cause, they may postpone such hearing 
to a time not extending beyond the next term 
of the court, in which the suit is pending." 
§ 43. It will be seen that the section pro- 
vides for delays of two kinds. First, the 
referees, after appointing a time and place 
for the hearing, " shall «djouru the same 
from time to time as may be necessary. 

This includes all those adjournments 
which are usually made by the referees on 
their own motion, such as the necessary 
adjournments from day to day during the 
progress of the hearing, and adjournments 
for a longer period, where, such a course is 
regarded by the convenience of the re- 
ferees. There are many cases where the 
hearing cannot be completed in one day, 
and it must sometimes happen, that one or 
more of the referees will be prevented by 
sickness, family afflictions, or the calls of 
urgent business from continuing the inves- 
tigation from day today, to a conclusion. In 
such cases, the referees may adjourn for a 
resonable time on their own motion, and 
without the consent of the parties, or either 
of them. The only limitation in the sta- 
tute, in relation to such adjournments, is, 
that they shall only be such " as may be ne- 
cessary." Of that necessity the referees 
must, from the nature of the case, be the 
judges. The court may, however, inquire 
into the matter, and see that the referees 
do not act oppressively, and that the par- 
ties are not delayed for an unreasonable 
time. But such adjournments, although they 
may extend the hearing beyond the next term 
after it was commenced, can never have the 
effect of putting an end to the authority of 
the referees. 

The last branch of the section provides 
for those delays which may be granted on 
motion of one of the parties, and here there 
is a different limitation of the power of the 
referees from that which has been consi- 
dered. " On the application of either par- 
ty, and for good cause, they (the referees) 
may postpone such hearing to a time not 
extending beyond the next term of the 
court,* in which the suit is pending." If 
the referees, on the application of one 
party, and without the consent of the other, 
postpone the hearing over an entire term, 
their powers will be at an end, and they 
cannot again move in the matter without 
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the consent of the parties, or some new or- 
der by the court Where such a postpone- 
ment is necessary, as may sometimes be 
the case, application must be made to the 
court. See Suydam v. Swart, 20 Johns. 476 ; 
Graham v. Morton, 6 Wend. £62. 

In this case, all the postponements down 
to the last day but one of the next term 
after the hearing commenced, were granted 
on the application of the relator, and, 
whether they were right or wrong, he can- 
not complain. The next adjournment, 
from the 18th to the 24th of March, which 
went ,beyond the term, was not granted on 
the application of the plaintiff, but was or- 
dered by the referees on their own motion, 
and for their own convenience ; and such 
an adjournment, as we have already seen, 
is within the power of the referees, al- 
though it may carry the hearing beyond 
the term. The defendant does not com- 
plain that the adjournment was unnecessa- 
ry, He insists that it was irregular* and 
without authority. In that he is mistaken. 

The fact that we have examined this 
question upon its merits must not be taken 
as an admission, even by implication, that 
we could have awarded either a mandamus 
or a prohibition, if we had arived at a dif- 
ferent conclusion. That question was not 
made by counsel, and has not been consi- 
dered. Motion denied. 



IN BANKRUPTCY. 

U. S. District Court f«r the Bfentkerm District 
•f New-York. 

Before the Hon. S. R. Betts. 

fn the Matter of Edmund H. Miller, a 
Bankrupt. 

A creditor is not entitled to come in and participate in 
a dividend, where his debt has not been proved, un- 
til after tbe order for a distribution has been passed, 
and the day of making such dividend has been de- 
signated. 

In this case exceptions were taken to 
the report of the assignee classing tbe 
credit ore, to whom dividends were allotted 
by him. 

The immediate points raised for his ho- 
nor's decision was, whether creditors were 
entitled to come in and participate in a di- 
vidend, provided tbe debts were proved pre- 
vious to the payment of the mosey out of 



the hands of the assignee, although not un- 
til' after the dividend had been declared. 

Bstts, J. — The proceedings necessary 
now to bring into view are, that on the 
20tb of April the assignee filed bis report, 
that he was prepared to make a dividend 
out of the assets of the estate, which had 
been reduced to money, and thereupon 
moved the court to order notice to be given 
thereof, and to designate the newspaper in 
which it should ~be published, and tbe day 
the dividend should be made. 

An order was entered in conformity to 
the motion the same day, for' all persons 
having objections to make to such distri- 
bution, to present the same to tbe court on 
Tuesday, the third day of May. No objec- 
tions were interposed. 

On the 6th of May, the assignee filed his 
further report, thai upon tbe certificate of 
tbe clerk to him, dated May 5th, of debts 
proved, a dividend could be declared upon 
that amount, and moved an order accord- 
ingly. 

On the same day, an order was entered 
on the docket, that tbe assignee pay a di- 
vidend pro rata amongst the creditors who 
may have proved their debts prior to tbe 
llth instant; and if exceptions are filed 
to the validity of any debt proved, and no- 
tice be served on him previous to said day, 
that he defer payment on such debt until 
the further order of the court ; and if tbe 
exceptions are sustained by the court then, 
that the assignee divide the sum therein 
embraced rateably amongst the other par- 
ties, who have proved their debts as afore- 
said. 

On the llth'of May, the assignee filed a 
further report, that, of the debts proved 
against the bankrupt, ajl except one were 
debts owing by the copartners Pine, Mil- 
ler & Co., of which the bankrupt was one. 
That objections had been filed to the vali- 
dity of one debt proved, which was in the 
course of litigation, and an order was 
moved and granted on the 17th, that tbe 
assignee mars hall the debts due by the 
bankrupt first, discharging his individual 
indebtedness, and then applying the ba- 
lance of the assets rateably amongst part- 
nership creditors. 

On the 2d of June, the assignee filed 

his further report, specifying the debts and 

their order, upon which a dividend was 

computed, and the rate of such dividend. 

To this report, different creditors excep- 
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ted, and for various causes ; but the ques- 
tion now to be disposed of, is that raised 
by the objections of two creditors who 
proved their debts, and filed the proof on 
the first day of June. 

It is first to be noted, that by the stated 
practice, the assignee estimates bis divi- 
dends on debts certified by the clerk to 
have beeu proved, and the proofs to be on 
file, and that the clerk is to supply the cer- 
ficate up to, and including the day desig- 
nated by the court as the one on which the 
dividend is to be declared. 

Is the dividend made to be limited to 
debts in proof at that time, or roust the 
aasignee receive, as a new basis of con- 
templation, all debts proved anterior to 
the disbursement of the money 1 

This question is to be considered in a 
double aspect. First, in regard to the 
statutory provision ; and 2d, upon general 
principles, deducible from bankrupt and 
insolvent laws as administered in the Uni- 
ted States and England. 

The authority and direction on the sub- 
ject, conveyed by the statute, are contained 
iu the 10th section, and have relation to 
four particulais. 1st. That a distribution 
of assets, reduced to money, shall be made 
amongst creditors who have proved their 
debts with all practicable and reasonable 
speed, to commence within six months of 
the decree of bankruptcy ; that notice 
thereof shall be published at least ten 
days in a newspaper, designated by 
the court before the order therefor is 
pasted; and all proceedings in bankruptcy 
shall, if practicable, be completed within 
two years. A suit with a third party shall 
not delay a dividend, and creditors not 
having proved their debts until a dividend 
or distribution shall have been made and de- 
clared, shall be entitled to the szmepro rata 
out of subsequent dividends, so as to make 
all equal, (Sees. 5 & 10.) 

The court is, moreover, required as a 
preliminary step to order a collection and 
distribution of the assets at the earliest pe- 
riods, consistent with a due regard to the 
interests of creditors. • 

Clearly, then, upon, these provisions of 
the act, it is not necessary or proper to 
await the movement of creditors, in order 
to put the matter of distribution in action. 
The orders will be entered, and the 
notice given, whether debts have been 
proved or not, and it would seem to com- 
port with the manifest purpose of the act, 



that such order should be peremptory as to 
time, and when fulfilled, jh at it would be- 
come absolute as to all creditors who had 
come in and proved debts, or who had 
failed to do so. 

The provision saving to creditors their 
equal shares out of subsequent dividends 
when the debts have not been proved, un- 
til a distribution shall have been made and 
declared, plainly denotes that the proof 
must be in alike before the dividend is de- 
clared as before its payment, and, that in- 
tendment is corroborated by a preceding 
clause, directing notice to be given in a 
paper designated by the court ten days be- 
fore the order is passed. 

Passing the order would seem, therefore, 
to be the period that fixed the rights of 
creditors iu respect to that particular di- 
vidend. 

This construction of the act is the only 
one that can give bearing and consistency 
to the proceedings under this branch of the 
law. If additional debts may be brought 
into the computation after the day desig- 
nated by the order, the assignee can never 
determine and report a pro rata which can 
be subjected to the review of the court, as 
it would be subject to incessant fluctua- 
tions and renewals ; and what would ren- 
der it still more inconvenient and unequal 
in practice, would be, that even after he 
had paid dividends under the rate, to a 
part of the creditors, others might come 
in and arrest payments in progress to the 
residue, and by presenting from day to 
day, a new basis of distribution dwindle 
down the pro rata first established, and 
place those creditors to whom it was de- 
clared on a scale constantly descending in 
its proportions. 

The inconveniency of these proceedings 
would induce courts to uphold to the dili- 
gent creditor, his advantages, if not taken 
away by the imperative provisions of the 
law, and in my judgment, the act, instead 
of militating against the course adopted in 
this case, favors and supports it, for by al- 
lowing creditors to come in subsequently 
to a full proportion, when they did not prove 
their debts until after a distribution had 
been declared and made, the intention of 
congress is that the failure to prove in time 
excludes the creditor from antecedent divi- 
dends, is inferrible by very strong impli- 
cation. This is also in consonauce with 
the interpretation now given the English 
acts, (1 Sol, & L. 242. % Brown, ch. 50.) 
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Nor does the word made require the 
construction put upon it on the argument, 
that the creditor is in time if he proves his 
debt before the assignee pays out the 
money. The more natural interpretation 
of the term as associated and applied, would 
be to regard it equivalent to that of pass- 
ing the decree or order, because the pre- 
vious terms of the section indicate that the 
dividend must be made upon the order 
passed therefor. 

The question would be essentially dif- } 
ferent if the application had been upon 
adequate equities to postpone the dividend 
until other creditors could be prepared to 
participate in it. This power the court 
could no doubt exercise at least at any time 
time within the six months appointed by 
the statute, (17 Ves. 513.) 

That application would place creditors 
upon a different footing in relation to each 
other, for it would afford opportunity to look 
into and object to the debts proposed to be 
brought in for a share of the dividend, or 
if accompanied by evidence that the first 
dividend would exhaust the whole estate, 
would rest upon considerations of impres- 
sive equity. 

This motion is not based upon such 
equities, and though on the argument it is 
suggested that no ulterior assets are to be 
expected, that consideration is only urged 
to induce the court to give a peremptory 
order admitting those debts to take under 
the distribution, and not as an incident 
calling for the interposition of the court to 
stay distribution for the benefit of all other 
creditors alike with these particular ones. 

I am of opinion therefore that under a pro- 
per construction of the act, a creditor is 
not entitled to have his debt brought in for 
a dividend if not proved until after the 
order for a distribution is passed and the 
day of making it designated. That order 
must be vacated or postponed, or other- 
wise disposed of before any other credi- 
tors can come in to share in such dividend. 
The exception to the assignee's report in 
this behalf cannot therefore be maintained 
upon the true import and spirit of the act. 

The rules prevailing in analagous cases 
are of like bearing. The decree of distri- 
bution and dividend is regarded in England 
and this country, as fixing the rights of 
creditors as they exist at the time such de- 
cree passes. Even assumpsit has been au- 
thorized on the part of the creditor to re-' 
cover the amount of the assignee, and the 



assignee was not permitted to dispute tbe 
amount allotted, (Burr t>. Bullen, 1 Doug. 
407.) 

The case of Pratt v. Rathbone, (7 Paige, 
270, 271,) is strong to show that creditors 
will not be allowed to come in as of course, 
after the day for proving debts before a 
master has elapsed, so as to obtain an ad- 
vantage in the distribution of an insolvent's 
estate, but that the day of proof is not held 
to with strictness so long as the proof can 
be received afterwards without injustice 
to other parties. 

In that case, although the creditors bad 
gone into proof in due time before tbe 
master, and supposed their debt was pro- 
perly established, the chancellor only al- 
lowed them to come in subsequently and 
supply accidental omissions or insufficiency, 
on terms essentially changing the position 
they might have held, had their debt been 
proved at the time designated. 

No excuse is presented in this case, 
other in reality than that tbe matter was 
not probably regarded as worthy any atten- 
tion ; and ihe business of the court in these 
numerous proceedings in bankruptcy, can 
never be conducted with system and des- 
patch if parties are not held to obscure the 
orders of the court passed in interlocutory 
stages of the case with all reasonable ex- 
actness. 

This being a case of bald laches, tbe 
party does not entitle himself to come in 
and prove his debt, and take a dividend 
under the order as it stands. 



IN CHANCERY. 



Before the Hon. Murray Hoffman, As- 
sistant V. C. 

Mart Child v. Mart Child and Caro- 
line Savage, Infants, by Hiram Wal- 
worth, their Guardian ad litem, Abra- 
ham Child, Thomas Woodward and 
Jane hi* wife, and Joseph W. Savage. 

A testator gave to his wife M., during her life, if abe 
should ao long remain hia widow, the rents and 
profita of hia real and personal estate^ and subject 
therto, he gave a fourth part of hia estate to hia son 
John, (who died in the life- time of the testator.) 
The teatator then cave to hia daughter J., (a mar- 
ried woman,) for life, the rents and profita of one 
other equal fourth part of hia real ana personal es- 
tate for her separate use, with remainder over in 
the following woida:— " And upon the decease of 
my said daughter J., I do give, 6c., the said laat 
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mentioned one equal fourth part of nil my estate, 
both real and personal, unto the lawful isnte of my 
said daughter J., his, her, or their heirs, executors, 
dbc*, for ever, equally to be divided among them, 
and in ease my said daughter Jane shall not leave 
issue, or such issue (if any) shall die under the age 
of twenty-one yearn without leaving lawful issue, 
then and in such case I do give, devise and bequeath 
the said last mentioned one equal fourth pari of all 
my estate, both real and personal, unto the rest of 
my children, their heirs, &c , forever, equally to be 
divided among them ;" — the testator then, after dis- 
posing of another fourth part of his real and per- 
sonal estate, cave to his daughter C, (who was 
unmarried at his death, but who subsequently got 
married,) the remaining fourth part of his real and 
personal estate for her separate use for life, with a 
remainder over similar 10 the remainder limited to 
his daughter J. The will of the testator was dated 
prior to the Revised Statutes, (1830,) and the testa- 
tor died subsequent thereto— 

Held, that J. and C. took each an estate for life, re- 
mainder to their issue respectively, should they 
leave any, with an alternative remainder to the 
testator's children, should J. and C. die without 
leaving issue, or such issue should die under twenty- 
one years of age. 

The devise to C, (though she was unmarried at the 
death of the testator,) is a separate one, the exclu- 
sion of the husband being absolute— the real estate 
of C. was not transferred on her marriage, she be- 
ing an infant at the time. 

Thb bill in this case was filed by the 
widow and executive of Francis Child, de- 
ceased, principally to obtain the opinion of 
the court on the construction of his will. 

Campbell, for the complainant. 

Kent, William, for the infant defendants. 

The Assistant Vice Chancellor: — 
The testator, Francis Child, made a will 
in 1325, apd died in 1834. He devises as 
follows : — " Item. I do give and bequeath 
unto my said wife Mary, during the term 
of her natural life, if she shall so long re- 
main my widow, the rents, issues and pro- 
fits of all my estate, both real and personal, 
as well for her own support as to enable 
her to support and maintain all my chil- 
dren, in such manner as to my said wife 
and my executors shall seem proper and 
expedient ; and it is my will that what I 
have above given to my said wife, shall be 
in full lieu and bar of her right of dower 
in and to my estate, and uot otherwise. 
After the decease or re-marriage of my 
said wife, I do give, devise and bequeath 
one equal fourth part of all my estate, both 
real and personal, unto my son John Child, 
his heirs, executors, administrators and 
assigns, forever. Item. 1 do give arid be- 
queath unto my daughter Jane, (wife of 
Thomas Woodward,) during the term of 
her natural life, the rents, issues and pro- 
fits of one equal fourth part of all my es- 
tate, both real and personal, to be paid to 



her upon her own receipt, free from the 
control, debts and engagements of any 
husband she may have ; and upon the de- 
cease of my said daughter Jane, I do give, 
devise and bequeath the said last men- 
tioned one equal fourth part of all my es- 
tate, both real and persona), unto the law- 
ful issue of my said daughter Jane, his, 
her or their heirs, executors, administra- 
tors and assigns, forever, equally to be di- 
vided among them, and in case my said # 
daughter Jane shall not leave issue, or 
such issue* (if any) shall die under the age 
of twenty-one years without leaving lawful 
issue, then and in such case, I do give, de- 
vise and bequeath the said last mentioned 
one equal fourth part of all my estate, both 
real and personal, unto the rest of my chil- 
dren, their heirs, executors, administrators 
and assigns, forever, equally to be divided 
among them. Item. 1 do give, devise 
and bequeath one equal fourth part of all ' 
my estate, both real and personal, unto my 
son Abraham Child, his heirs, executors, 
administrators and assigns, forever. Item. 
I do give and bequeath unto my daughter 
Caroline Frances Child, during the term 
of her natural life, the rents, issues and 
profits of one equal fourth part of all my es- 
tate, both real and personal, to be paid to 
her upon her receipt, free from the con- 
trol, debts and engagements of any hus- 
band she may have ; and upon the decease 
of my said daughter Caroline Frances, last 
named, I do give, demise and bequeath the 
said last mentioned one equal fourth part 
of all my estate, both real and personal, 
unto the lawful issue of my said last named 
daughter Caroline Frances, his, her or their 
heirs, executors, administrators and as- 
signs forever, equally to be divided among 
them ; and in case my said last named 
daughter Caroline Frances, shall not leave 
lawful issue, or such issue (if any) shall 
die under the age of twenty-one years 
without leaving lawful issue, then and in 
such case 1 do give, devise and bequeath 
the said last mentioned one equal fourth 
part of all my estate, both real and per- 
sonal, unto the rest of my children, their 
heirs, executors, administrators and as- 
signs, forever, equally to oe divided among 
them. Item. In case I shall have any 
other child or children by ray said wife, 
then it is my will that such child or child- 
ren, his, her or their heirs and assigns, 
shall inherit an equal part and share with 
my said children above named, and that 
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all my estate, both real and personal, be 
equally divided among all of them, my 
children, according to the purport, true in- 
tent and meaning of this my will, after the 
re-marriage or decease of my said wife. 
Item. It is ray will that all my houses 
shall be kept in repair and insured from 
loss by fire, out of the income of my es- 
tate, and that all monies belonging to my 
personal estate be put out at interest by 
• my executors, upon sufficient land security. 
Item. In case my executors shall think it 
expedient, they are hereby fully authorized 
and empowered to lease nut, for a term not 
exceeding twenty-one years, all or any 
part of my land and premises situate at 
Blooming dale, in the twelfth ward of the 
city of New- York, for such rent as they 
shall think just and proper. And lastly, I 
do nominate and appoint my said wife 
Mary, during her widowhood, to be my 
executrix, and my said sons John and Abra- 
ham, and my brother Abraham Child, my 
uncle John Delaney, and my brother-in- 
law Isaac Leggett, to be executors of this 
my last will and testament, and guardians 
of the persons and estate of my children, 
hereby revoking all former and other wills 
and testaments by me made." 

The devisor's child John, named in the 
will, died unmarried and underage, before 
the death of the devisor. The infant de- 
fendant, Mary, was born after the making 
of the will. Caroline has married since 
the testator's death. The defendant, 
Woodward, has appeared, and allowed the 
bill to be taken as confessed. Jane, his 
wife, it is stated, has been served with the 
subpoena, and has also allowed the bill to 
be taken as confessed. There is an alle- 
gation in the bill that Woodward has for 
thirteen years abandoned his wife, and re- 
fused to provide for her. The provision 
in the will as to payments to her free from 
ber husband, will be afterwards noticed. 

The first and material question is as to 
the construction of the will. Under the 
provision referred to by counsel, (1 R. S. 
741, § 11,) the opinion of Co wen, Justice, 
in Root v. Stuyvesant, (18 Wendell, 294,) 
and the decision in Adams v. Wither, (2 
Sumner, 206,) the will must be governed 
by the Revised Statutes, altbough dated 
before 1830, the testator dying since. 

An estate for life is given to the com- 

? lain ant, provided she continue unmarried. 
Jpon her decease, an estate for life in one 
fourth is given to his daughter Jane, the 



wife of Woodward. Thus far, it is un- 
questionable that there is no objection to 
the will under the Revised Statutes. The 
power of alienation is only suspended for 
two lives then in being. Two successive 
estates for life are limited, but they are to 
persons living at the creation thereof! (1 
R. S. 723, § 17.) Upon the ensuing clau- 
ses of the will t had it gone into effect be- 
fore the Revised Statutes, I should have 
no doubt of its vesting an estate tail in 
Jane, converted by the statute into a fee. 

This was the express decision in the case 
of James' claim. (1 Dallas' Rep., 47.) 
There was a devise to A. for life, remainder 
to his lawful issue. 

In Kingsland v. Rapelye, before the vice- 
chancellor in 1833, cited 4' Kent's Com., 
252, n», (about to be reported in 3 Edwards* 
Reports,) the vice-chancellor of the first 
circuit held words very similar to those in 
the present will cieated an estate tail. 
The devise was of the rents and of one- 
fourth of his estate to his son James for 
life, and upon his decease, to his lawful 
issue, share and share alike. He cites 
several leading authorities, especially Row 
v. Grew, 2 Wilson, 322. See also MacheU 
v. Weeding, (8 Simons, 4.) Even if the 
succeeding words as to the gift over upon 
James' dying not leaving issue, were not 
in the will, an estate tail would be created. 
With these words it is a very clear case. 

But by the 22d section of the statute, 
(1R.S. 721,) where a remainder is limited to 
take effect on the death of any person 
without issue, the word is to be construed 
issue living at the death of the person 
named as ancestor. Hence sucft issue take 
as purchasers where there is a remainder 
limited upon their failure, and the third 
and fourth sections of the statute preserve 
the limitation over as a valid contingent 
limitation upon a fee. Without such remain- 
der the estate tail would be adjudged a 
fee simple absolute. 

I shall first consider the will as if the 
words (•• or such issue, if any, shall die 
under the age of 21 years without leaving 
lawful issue,") were not in it. It would 
undoubtedly be valid as a contingent limi- 
tation in fee. The persons who on the 
termination of Jane's life estate answer 
the description of her issue would take the 
remainder ; and if there were none such, 
then a contingent future estate would vest 
in the other children and their heirs. 

Both estates are future and contingent. 
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After a life estate in one* an estate in fee 
is to vest in such persons as at ber death 
answer the description of issue. This is 
contingent, the person being uncertained. 
(1 R. S. 723, § 13.) Being dependent upon 
a precedent estate, it is to be termed a re- 
mainder \ (Ibid. 11.) And then another 
remainder in fee is built upon the failure 
of this remainder. The 25th section ap- 
pears to apply to such a case. Two or 
more future estates may be created to take 
effect in the alternative, so that if the first 
in order shall fail to vest, the next in suc- 
cession shall be substituted for it, and take 
effect accordingly. Thus the estate is 
given for a life ; an estate in one-fourth 
for another life in succession, both tenants 
for life being in existence at the date of 
the limitation. A contingent future re- 
mainder is given upon the termination of 
these life estates to one class of persons, 
and if there are none of such class then 
living, the estate goes in the alternative to 
another class. It would unquestionably be 
valid. 

But after the wolds " in case my said 
daughter Jane shall not leave issue" is 
added, " or such issue (if any) shall die 
under the age of 21 years without leaving 
issue/ 9 then I give the estate to the rest of 
my children. 

Thus if Jane left a child under age, the 
ultimate remainder would be in suspense 
until he arrived at the age of 21, or until 
his death under that age without leaving 
issue. Any limitation by which alienation 
can by any possibility be suspended for 
more than two lives in being, is void. 
{Hone v. Van ScAdickt 7 Paige, 231.) The 
clause in question may certainly operate to 
produce this effect 

The first question however is, whether 
the 16th section of the statute does not 
protect the limitation. It is provided in 
the fifteenth section that the absolute pow- 
er of alienation shall not be suspended for 
more than two lives in being, except in 
the single case mentioned in the next sec- 
tion v and by that next section k is provided, 
that a contingent remainder iri fee may be 
created on a prior remainder in fee, to take 
effect in the event that the persons to 
wbora the first remainder is limited- shall 
die under the age of 21 years, or upon any 
other contingency by which the estate of 
eucb persons may be determined before 
the j attain their full age. 

Now under the present will/ if there 

24 



should be issue Irving at the death of Jane 
under age, and they die under 21 years 
without leaving issue, a contingency occurs 
by which the estate given to them is de- 
termined, and that contingency must occur 
before they arrive at 21. Even without 
this latter clause of the statute, I think the 
present case within the section. Its scope 
is to permit in this particular instance an 
extension of the suspension of alienation, 
for 21 years after the first remainder vests, 
although two lives have expired. No ad- 
dition to such a limitation, which does not 
operate to enlarge this 21 years, can be of 
any consequence. If by the remainder- 
man's death within 21 years with issue, the 
power to alien becomes absolute/ the 
statute is not defeated, because the, excep- 
tion is not expanded. The absolute estate 
vests in the issue if there are any ) and in 
the ultimate remainder-man, if there are 
none. Had the words been, or such issue 
shall die under 21 years, of without leaving 
lawful issue, the case would be different 
unless the court could convert the word or 
into and. 

But secondly, if the 16th section does 
not sustain this clause; then, in my opinion, 
it may be rejected from the will, and the 
ultimate remainder supported as if it never 
was introduced. The first limitation is 
clearly valid, providing for its vesting in 
case Jane dies not leaving issue. Then 
comes the Clause in question in the dis- 
junctive, providing for the case of her leav- 
ing issue, and their death under age with- 
out issue. It is perfectly competent for 
the court to declare that this clause is void 
and inoperative, and yet to give the rest 
of the will full effect. In such case the 
first remainder will vest absolutely in the 
issue of Jane immediately upon her death, 
whether such issue live to 21, or have issue 
or not See Gott v. Cook, (7 Paige, 521,) 
and the very pointed language of Justice 
Bronson, in Root v. Stuyvesant, (IS Wen- 
dell, 2S7.) "Effect must be given to every 
thing in a will which is legal, and which 
does not stand indissolubly connected with 
that which is vicious." In the same case, 
the chancellor seys, it is the duty of the 
court to carry the will into effect so for as 
it is legal, and consistent with the inten- 
tion of the testator." The second section 
of the statute which he cites, directs all 
courts to carry into effect the intent of the 
parties so far as is consistent with the rules 
of law. (1 FL 8. 748, § 2.) Here it is 
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certain that the devisor meant to give the 
remainder over if Jane died without leav- 
ing issue, and this intent can be legally ac- 
complished. He also meant to give it, if 
she left issue, and such issue died under 
21 issueless. This intent, on the present 
assumption, cannot be accomplished. But 
certainly it does not prevent the giving ef- 
fect to what he did plainly intend. He 
expressly means to give the estate in one 
event, and as expressly in another. It 
would be a strange argument to contend 
that the limited bounty expressly given 
shall fail, because the extended bounty 
cannot be acquired. 

My opinion upon the construction of the 
will therefore is, that it gives two succes- 
sive valid estates for life, with a valid re- 
mainder in the issue of Jane, should she 
leave any, and an alternative valid remain- 
der in the children of the testator, should 
there be no such issue, or such issue should 
die under 21, not leaving issue. 

But I do not see the necessity of express- 
ly deciding the question upon this ultimate 
remainder in this partition suit. The share 
of course will have to be set apait to be 
held under the will, as the remainder-man 
eaanot be ascertained upon any construc- 
tion until the death of Jane. Even if she 
now has children, they are but presump- 
tively entitled. The defendant Abraham 
Child, is entitled to one-fourth of the es- 
tate absolutely, after the termination of 
his mother's life estate. 

The infant Caroline Frances Savage, 
takes precisely the same estate in another 
fourth as Jane Woodward. John, the de- 
visee, of another fourth, died in the life- 
time of the testator, and the infant defend- 
ant, Mary, was born after the will. By the 
jbrce of the clause as to children subse- 
quently born, she takes a fourth ; and as 
there is nothing to fix any particular limi* 
tation upon the share of after-born chil- 
dren, she must take absolutely. 

As to the leasing power given to the ex- 
ecutors, I prefer deferring the determina- 
tion of the question until the coming in of 
the report, as a case is about to be argued 
before me, inviting much of the doctrine 
upon this subject 

The counsel have called the attention of 
the court to the question whether the share 
of Caroline can be protected from the 
marital right of her husband, she having 
married after the death of the testator. 

▲ series of cases cited by Chancellor 



Kent, (2 Com., 165, n.) has been referred 
to. 

This subject has lately been most tho- 
roughly discussed by Lord Langdale, in ihe 
case of Tullett t>. Armstrong. (1 Beavan's 
Rep. 1.) Every case was examined, among 
them that of Anderson v. Anderson, before 
Sir John Leach, now reported 2 Mylne 
& Keen, 426, affirmed oy Lord Eldon. 
The Master of the Rolls shows, that in 
Jones v. Salter, Benton v. Briscoe, Wood- 
merter v. Walker, and Brown v. Pooock, the 
alienation took place before coverture, or 
after its termination, while the woman was 
single.' He shows that Money v. Parker, 
did not call for the expression of the 
opinion there made. But without stating 
his views further, it is sufficient to cite this 
summary of the propositions which be con- 
siders to be the law of the court. " That 
property given to a woman for her sepa- 
rate use, independent of any husband, may, 
under the authority of this court, be enjoy- 
ed by her during her coverture as her sepa- 
rate estate, although the property origi- 
nally, or at any subsequent period or periods 
of time, became vested in her when dis- 
covert* If the gift be made for her sole 
and separate use without more, she has 
during the coverture an alienable estate in- 
dependent of her husband. If the gift be 
made for her sole and separate use, with- 
out power to alienate, she has during the 
coverture the present enjoyment of an un- 
alienable estate independent of her hus- 
band. 

In either of these cases she has r when 
discovert, a power of alienation ; the re- 
straint is annexed to the separate estate 
only, and the separate estate has its exist- 
ence only during coverture. While the 
woman is discovert, the separate estate, 
whether modified by restraint or not, is 
suspended, and has no operation, though 
it is capable of arising upeu the happening 
of a marriage. 

His Honor decided about the name 
time, several cases involving the same 
principle. (Scarborough v. Bonman, 1 
Beavan, 34. Clark v. Jaque*, Ibid. 36. 
Dixon v. Dixon, lbia\ 40.) 

As however the case of Money v. Par- 
ker, was decided by Lord Cottenbam, the 
present Lord Chancellor, when Master of 
the Rolls, it cannot be said that the ques- 
tion is at rest in England. It appears that 
in Tullett v. Armstrong, there was au ap- 
peal. (See 1 Beavan, 97.) I hejre not 
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found the decision in the last reports re- 
ceived. • 

Whatever that decision may be, in my 
judgment the right of the wife to the se- 
parate estate ought to be protected, even 
although the interest is acquired when 
single. The true principle of the court, 
and the case of Anderson v. Anderson, dic- 
tate this. 

However, in the present instance, the 
doctrine need not be carried as far as in 
Tullett v. Armstrong. The devisee here 
was an iufaut when she married ; and 
Johnson j. Johnson, (I Keen's Rep. 657,) 
is an express authority, that admitting 
Massey v. Parker to be right, yet marriage 
during infancy cannot operate as a trans- 
fer of the infant's real estate. The case 
of Simson v. Jones, (2 Russ. & Mylne, 365,) 
is very forcible upon this point. Under 
this will, the estate is clearly a separate 
one, the exclusion of the husband bdlng 
absolute. (Massey v. Parker, I Mylne & 
Craig, and Cases.) The bill, however, is 
defective in some particulars. If Mrs. 
Woodward or Mrs. Savage has any chil- 
dren or grand-children, they must be made 
parties. (2 R. S. 318, § 5, 6.) If there 
are none, the bill should so state it. Again, 
the bill should state the specific liens and 
incumbrances on the property, if there are 
any, or that there are none known to the 
complainant. (Rule 174.) There may 
be other imperfections in the frame which 
should be corrected. The case may stand 
over, with liberty to amend in the matters 
specified. Counsel had better examine 
the bill, and see if any thing else may be 
necessary. 

%• Since the foregoing opinion was 
given, the case of Tullett v. Armstrong, 
was affirmed by Lord Cottenham, in 
January, 1840. It is reported in 9th 
Law Journal, Rep. 41, n. s. The 
opinion of the chancellor is elaborate and 
decided. He observes, after the most anx- 
ious consideration, I have . come to the 
conclusion that the jurisdiction which this 
court has assumed in similar cases, justi- 
fies it in extending it to the protection of the 
separate estate with the qualification and 
restriction attached to it, throughout a sub- 
sequent coverture ; and resting such ju- 
risdiction upon a much broader foundation, 
that the interests of society require this 
should be done. 



SUPERIOR COURT, 

Before Chiev Justiok Jones and Judges 
Oaklet and Tallmadoeu 

Joseph Bouchaed, Executor, fyc.of Lewis 
A. BauKax v. Joseph L. Dias. 

demubber. 

Where to an action of assumpsit by sn executor 
od a bond giten by the defendant as* co-surety 
with the plaintiff's testator, executed by C. to the 
United Stitee to secure duties upon goods imported 
by C. ) and it appeared that C. had beeome insol* 
vent, and the united States had recovered of the 
plaintiff the amount of the bond, (tees SI 000 paid 
by defendant) and plaintiff paid the balance, the 
defendant pleaded that he presented a petition to the 
Secretary of the Treasury of the United States to 
be released from said bond, and that the defendant 
executed an instrument under seal, giving his futt 
and free consent to the discharge and release of the 
defendant by the United States of America, from all 
manner of debt and responsibility on account of the 
defendant's being cosurety with the plaintiff's testa*- 
tor on the said bond— Held, that such release and 
discharge were well pleaded. 

Where the defendant by his plea averred the receipt by 
the defendant's teatator of sufficient property under 
an assignment to him for the benefit of creditors, 
to satisfy the debt for which the action was brought. 
—Held that the plea was bad. 

Tats was an action of assumpsit brought 
against the defendant as the co-surety 
with the plaintiff's testator upon a bond 
executed oy one Henry Castro, to the Uni- 
ted States of America, to secure the duties 
upon goods imported by Castro. The 
bond was dated October 1 7th, 1822, and 
before it was payable, Castro had become 
insolvent. Brunei, the plaintiff's testator, 
died in 1833, and in 1838, the United 
States recovered against the plaintiff the 
amount of the bond, (less the sum of $1000 
paid by the defendant,) and plaintiff paid 
the balance of the debt and brought this 
action to recover the balance of the one- 
half part thereof from the defeudant. 

The declaration contained a special 
count, setting forth these facts, and aver- 
ring the liability of the defendant to pay 
one-half of the money secured by the 
bond. 

The defendant pleaded to this count 
several special pleas. The three first pleas 
set forth the making of an assignment by 
Henry Castro to Lewis A. Brunei, in his 
lire-time, of all his property for the pay- 
ment of his debts, including the bona de- 
clared on, and averred the receipt by plain- 
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tiff's testator of sufficient property under 
that assignment to have discharged the 
trusts thereof. 

The fifth plea set forth the presenta- 
tion of a petition by the defendant to the 
Secretary of the Treasury of the United 
States on the 20ih of October, 1834, to be 
released from certain debts, and among 
others the bond in question, and that there- 
upon the plaintiff executed and delivered 
to the Secretary of the Treasury an instru- 
ment in writing under his hand and seal, 
Siving " his full and free consent to the 
iscbarge and release of the defendant by 
the United States of America, from all 
manner of debt and responsibility to the 
United States on account of the defendants 
being co-surety with the said Lewis A. 
Brunei, on the said bond in the said decla- 
ration mentioned," and a subsequent re- 
lease by the Secretary of the Treasury. 

To these pleas severally the plaintiff de- 
murred. 

Sandford, E., for plaintiff. 

&fa*on t J. L. t for defendant 

Our. ad vult. 

Per Curiam. In this case there were 
several demurrers to the declaration. The 
suit was brought by the plaintiff, as execu- 
tor of one Brunei, who was one of the 
sureties for Henry Castro to the United 
States, for payment of duties, for which a 
bond was executed by Castrp and others, 
aod the suit was to recover one half of 
$6000 paid by the plaintiff as surety for 
Castro. To the declaration, the defendant 
pleaded, first, the general issue, and then 
four special pleas. By the first three 
pleas be Attempted to draw in question in 
a, court of law, certain trusts of a compli- 
cated nature, and therefore the demurrer 
to these pleas are well taken, and there 
must be judgment against the plaintiff on 
these three pleas. ♦ 

The fourth is a plea which requires some 
consideration. He states, that after exe- 
cuting the bond to the United States, and 
after the death of Brunei, the defendant 
petitioned the ^Secretary of the Treasury, 
to be released from certain debts due to 
the United States, and also from the con- 
ditions of this bond, and that Bouchard 
agreed that the petitioner be discharged 
from his obligation, and that Levi Wood- 
bury, the Secretary of the Treasury, gave 
defendant a release from this debt due to 
the United States, on condition that he paid 
f 1000 for that discharge. He now avers 



that he paid that f 1000, aod that by his 
doing so the release became absolute to 
him, and he now sets it up as a bar against 
the plaintiff's rights. This draws in ques- 
tion the legal effect of that absolute dis- 
charge, it being given with the consent of 
the plaintiff, and what effect it is to have 
on the present claim. The plaintiff avers 
that he paid $6000, and claims one half 
from defendant as the co-surety. But de- 
fendant has been released from the bond, 
by the United States, and with the con- 
sent of plaintiff. The legal effect of dis- 
charging defendant without the consent of 
plaintiff, would have been to discharge the 
plaintiff as co-surety, and the object of ob- 
taining his consent was that the United 
States could release defendant without re- 
leasing the plaintiff. The plaintiff, know- 
ing such to be the effect of it, consented to 
remain liable for the whole debt, although 
defendant was discharged, and can be now 
ask payment of part of the debt of his co- 
surety f If the plaintiff can succeed in this 
suit, he avoids the discharge and enforces 
the defendant's original liability, and the 
debt which he supposed he was discharged 
from, he will be now compelled to pay the 
plaintiff. 

The defendant gave $1000 as a conside- 
ration for that release from responsibility, 
and if part of the bond can be claimed by 
plaintiff, the defendant is deprived of the 
benefit of the discbarge from the United 
States, and loses the consideration he gave 
for it. If the plaintiff executed a release 
of defendant's liability, he could not caH 
on him to contribute, and can he now make 
such a call, after the defendants being re- 
leased by obligors with the plaintiffs consent! 
It seems to us, that after that release, what- 
ever rights the plaintiff originally poaseaaed 
on account of the bond, must be understood 
as having been waived by him. We are 
therefore of opinion, that the assent given 
by plaintiff to the release and discharge of 
Pias, the co-surety, is well pleaded. 

Judgment for plaintiff on the demurrer 
to the ?d, 3d a 'and 4th pleas, and for the de- 
fendants on the demurrer to 5th plea, with 
liberty to both parties to plead de novo, or 
to amend on payment of costs. 



Henry A. Blankman v. John Hilliku 
and others. 



Attoroiee will not be permitted to bomw qmw u« 
for their clients, in oases where thej are retained. 
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In re Wells and Colli«r.-Arbitr»tton. 



This was an appeal to the Court, with 
reference to the allowance of special bail 
by the Chief Justice at Chambers. 

One of the bail proposed was an attorney, 
on record in the cause for the defendants. 
Objection was taken to thw competency 
of the party to become bail, on the ground 
alone of his being an attorney in the cause. 
The learned Chief Justice, however, al- 
lowed him to justify, but intimated that the 
rule in England, and formerly m this 
country, was not to permit attornies to be- 
come bail for their clients, and he gave 
leave to the plaintiff to appeal. 
Auld, for plaintiff 
Plait, for defendant. 
Per Curiam. This was a motion to set 
aside an order granted at Chambers, al- 
lowing an attorney engaged in the cause to 
iustify as bail for his client- The Court 
said, if that was allowed, it might be pro- 
ductive of serious inconvenience, if indeed 
worse coosequences to both parties did 
not result from it. If an attorney was al- 
lowed to become bail for a client, in causes 
in which he was engaged, he would often 
be subjected to importunities with which 
be would perhaps be in a measure con- 
strained to comply, though he might deem 
it imprudent to do so. A client might, on 
the other hand, if his attorney was allowed 
to become bail, be subject to great incon- 
venience, especially if the attorney hap- 
pened to be an unworthy member of bis 
profession. The attorney having become 
bail for his client, who perhaps might find 
it difficult to obtain other security, might 
demand exorbitant fees,«or require pro- 
perty to be placed in his hands as an in- 
demnity, and thus exercise -an undue au- 
thority over bis client. For these reasons, 
and without taking into view other con- 
siderations involved in this case, the Court 
order the motion granted at Chambers to 
be set aside. 



COUR TOFCOMMON PLEAS 

Before the Hon. M. Ulshobffer and 
Judges Inoraham and Inglis. 

Jfc the Matter of the Arbitration between 
Benjamin G. Wells and Thomas Col- 
lier. 

An arbitrator it not competent to administer an< oath 
to a witness examined in a matter referred to 



him. It should have been administered by a judge 

or justice of the peace. 
The party being present, and not having objected, does 

not operate as a waiver. . 

In an action on the award, each objection would not 

be available. 

This was a motion to set aside the re- 
port of the arbitrators. It appeared that 
on the 23d day of November, 1842, Wells 
& Collier entered into bonds of arbitra- 
tion concerning certain work done by 
Wefls for Collier, in fitting up a room in 
the Merchants' Exchange, to be used as a 
coffee-room ; that but one witness was ex- 
amined on the hearing, who was sworn by 
one of the arbitrators, Collier being pre- 
sent and making no objection. On the 2d 
of December, the arbitrators made an 
award of $113 88 in favor of Wells, and 
which amount they awarded to be in full 
payment and discharge of all debts and 
matters in difference between the parties, 
by reason of any matters arising before 
the bonds of submission were executed. 
After the award was made, Collier re- 
fused to pay the amount awarded against 
him. Application was now made to set 
aside the report on the ground, that the 
witness had been sworn by one of the arbitra- 
tors. On the part of Collier, it was insisted, 
that the arbitrator was incompetent to ad- 
minister the oath, and reference was 
made to 2 R. S. p. 446., 2d ed. ? sees. 
5& 10. 

On the part of Wells, it was insisted that 
the swearing of the witness by the arbitra- 
tor, was not such an act as would entitle 
Collier to have the award set aside under 
the 10th section of the Revised Statutes ; 
that, though it amounted to an irregularity 
which would prevent Wells from proceed- 
ing to enter up judgment on the award, it 
did not defeat the award absolutely. It 
was still a good award at common law, and 
Wells could sue upon it, and introduce rt 
as evidence of the amount due him. 
Delavan, E. C.,for Collier. 
Egerton and Kissam, for Wells. 

Our. ad. wit. 



Per Curiam. This is a motion to set 
aside the report of arbitrators for irregu- 
larity. I am not satisfied that any irre- 
gularity took place at the bearing, un- 
less in regard to the oath to the witness, 
having been administered by one of the 
arbitrators. The act 2 R. S., 1st ed. 9 541, 
§ 5, does not sanction an oath administered 
by an arbitrator. It must be by a judge or 
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justice of the peaee. Bat this motion is 
resisted, 1 st. Because the oath was proper 
at common law; 2d. Because the statute 
is not in preclusion of such power ; and 
3d. Because this motion is not proper, even 
if the objection would be available if the 
other party ventured to proceed upon the 
award. 

1st. My impression is, that this motion 
is not irregular, and that the objection may 
be taken by way of moving to set aside the 
award as irregular, the arbitrator having 
exceeded his powers. 2 R. S., 1st ed. t 642, 
§9.(4.) 

2d. That in an action on the award, this 
objection would not be available. 1 Hill, 
319; 24 Wend. 25h; 5 Wend. 520 ; Con- 
tra, 23 Wend. 632. 

3d. On a motion to set aside an award, 
where provision is made for enforcing it by 
rule of court, other matters tban tho«e 
which are admissible as a defence to an ac- 
tion upon it, may be inquired into. (Ibid.) 
17 Wend. 413. 

4th. Kyd on Awards, p. 95, says, that 
witnesses must be sworn before a judge. I 
know of no different rule at common law, 
and our statute added justices of the 
peace. 

5tb. The only remaining point is, whe- 
ther the party now applying waived this 
objection by being present, and not stating 
it when the witness was sworn and exa- 
mined 1 If no notice bad been given of 
the bearing, the defence would be good, 
even in an action upon the award. 23 
Wend. 632. But, here is a motion for the 
irregularity, aud we must say, whether the 
parly waived it by being present and not 
objecting? My feelings are strongly in 
favor of holding the party as precluded 
from raising tbis objection ; but I have not 
been able to find authority for sustaining 
that ground. 

This motion is therefore granted, but 
without costs. 

Judge Co wen intimates, in 24 Wend. 
258, tbat a party may waive the necessity 
of an arbitrator's being sworn, by appear- 
ing and going on with the arbitrator, and 
it might be argued, that the necessity of an 
oath of f a witness, be in like manner 
waived. But we all think tbat the oath 
was improperly administered, and that the 
doctrine of waiver, so as to sustain awards, 
ought not to be carried beyond what the 
Supreme Court have already decided. 



SELECT ENGLISH CASES. 

Vice-Chancellor Wigram's Court. 

Slade v. Slade.-— Dec. 11, 13, 14,— 164 L 

Tbe defendants filed a plea to part, and an answer to 
the rest of tbe original bill, upon which the ptaia- 
tifia amended their bill, by inserting tbe vubaiaoce 
of ihe plea, by wa? of a charge. The defendant* 
then demurred to the amended bill for mutufarious- 
nesa :— field, that they bad, by their pleat, waived 
the objection for nMiliifariouaneaa. 

Where there ia an answer to any part of the original 
bill, a general demurrer will not lie to the amendfd 
bill. 

Robret Sladb, by his will, dated 14th 
February, 1829, gave his real and personal 
property to five trustees, of whom the de- 
fendants, Robert Slade, James Slade, and 
Thomas Slade, were three, upon trust, for 
his children at twenty-one or marriage. 
The testator appointed the same five persons 
executors of his will, two of whom proved 
it at once, and two afterwards,; the other, 
Thomas, did not prove it at all. Hannah 
Slade, one of the testator's children, died 
in 1829, having previously attained twenty- 
one, but without having been paid her 
share, (which was one-fifth,) in the testator's 
property. Robert Slade and James Slade 
took out administration to her estate. The 
original bill was filed by the next of kin of 
Hannah Slade against her representatives, 
and also against the representatives of the 
testator, Robert Slade, praying an account 
of the estate of Hannah Slade, and also of 
the estate of Robert Slade ; and that Han- 
nah's share therein might be ascertained. 
The defendants, Robert and James Slade, 
as to so much of the bill as sought an ac- 
count of the testator's estate, pleaded an 
account settled with Hannah Slade, where- 
by the amount of her share in her father's 
estate was ascertained to be £2 140; and 
they answered to so much of the bill as 
related to the estate of Hannah Slade. 
Tbe bill was then amended by inserting a 
charge of the substance of the plea, as a 
pretence, and a charge that the account 
was incorrect and fraudulent. The de- 
fendants then put in a demurrer to the 
amended bill for multifariousness ; and the 
question was, whether that demurrer was 
good— there having been an answer to tbe 
original bill, as to one part of it, and a plea 
to another part of it, to which the plaintxfis 
had submitted. 
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Sutton Sharpc and Freehng,\n support of 
tbe demurrer. —The plaintiff* submitted to 
the plea, by amending tbeir bill, the effect 
of which amendment was, to strike out so 
much of tbe original bill as related to Ro- 
bert Slade's estate. It was then simply a 
bill for an account of Hannah Slade's es- 
tate. But tbe plaintiffs (by amendment) 
have made it a bill relating to Robert's es- 
tate also ; for the only addition contained 
io the amendment is a statement of the cir- 
cumstanced relating to the account pleaded. 
We were, therefore, at liberty to demur to 
tbe whole amended bill. (Prosser v. Ed- 
monds, 1 You. & C. 481 ; Lloyd v. Dou- 
glass, 4 You. & C. 443 ; Spencer v. Bryan, 
9 Ves. 231 ; Robertson v. Lord Londonder- 
ry, 7 Sim. 286 ; Ritchie v. Aylwin, 15 Ves. 
79; Turner y. Robinson, 1 S. ez S. 313; 
S. C. Sub. Norn. Turner v. Doubleday, 6 
Mad. 94 ; Pearce v. Hewitt, 7 Sim. 471.) 

Teed and Wdcock, in support of the 
bill. — If a plaintiff makes a new case by 
amendment, a demurrer will lie to the 
whole amended bill. That is not the case 
here. This case is not distinguishable from 
Ellict v. Goodson, (3 My. & C. 653,) ex- 
cept as to tbe plea, which, being a special 
answer, cannot differ it. If the plea had 
been argued and overruled, could the de- 
fendants have demurred 1 or, if the court 
had given them leave to make a new de- 
fence, could they have demurred 1 The 
bill is not multifarious. ( Campbell v. Mac- 
hay, 1 My. &C. 603.) 

Sutton Sharpc, in reply. 

Wig&am, V. C. — The general rule, un- 
doubtedly, was that, where there is an an- 
swer to any part of an original bill, you can- 
not file a general demurrer to the amended 
bill. Tbe reason I find assigned for this in the 
old cases is that an amended bill is considered 
the same as an original bill written upon. 
That was the language of tbe old cases ; 
and, therefore, if this was the same bill, 
the defendants could uot demur to it at 
large. If the courts, before that rule was 
established, had done what Lord Cotten- 
hara did in EUice v. Goodson, namely, 
looked into the record, to see of what it 
consisted, from time to time, they might 
have framed a rule without sacrificing the 
plain justice of the case to a mere point of 
form. I will not finally decide this case, 
until I have read the pleadings. Tbe 
question is, whether the defendants have 
not, by their plea, waived their objection 
to the multifariousness t If so, I 



follow Lord Cottenham's decision in EUice 
v. Goodson. An objection to an original 
bill, once waived, cannot be revived again*. 
If I should come to that conclusion, it will 
not be necessary to give an opinion upon 
the question of multifariousness. 

Deo. 14^.— On this day, his honor said 
the defendants in this case have demurred 
to th* amended bill for multifariousness. 
The same objection, if it exist in tbe 
amended bill, existed also in tbe original 
bilL The defendants filed a plea to a part, 
and an answer to a distinct part of the ori- 
ginal bill. The plea did not point to the 
multifarious character of tbe original bill, 
but insisted on an account stated and set* 
tied by the parties. This was a submission 
on the part of the defendants, to have two 
distinct subjects, which the demurrer now 
insists were improperly united in one suit, 
disposed of in that one suit, subject only 
to the question, whether the amount of tbe 
defendant's liability was liquidated. On 
the authority of EUdce v. Goodson, decided 
by Lord Cottenham, I am bound to over- 
rule the demurrer. If it is desired by the 
defendants, I will, in tbe order giving tbem 
time to answer tbe amended bill, declare 
that such order shall not prejudice any ap- 
plication they may be advised to make for 
leave to plead. It is on the ground, that a 
settled account has been submitted to by 
the plaintiffs, and on other special circum- 
stances, that I think I may grant that in- 
dulgence, without interfering with the ge- 
neral practice of the court. 

Demurrer overruled. 



Vice-CkanccUoT Knight Bruce'* Court. 
Wilkinson v. Wilkinson. — May 28, 1842* 

SETTLEMENT — FUTURE ILLEGITIMATE 
CHILDREN. 

A. cohabiting with B., and having two illegitimate 
children by her, made a settlement of, and transferred 
certain funda to trustee*, upon iruat to pay tbe inte* 
reet to B. for life, and after ber decease to divide the 
principal among the two children, and also such 
other children aa he might afterwards have by her, 
on their attaining twenty- five. Other children were 
subsequently born ; but A. never married B., and 
the two firstborn children died under twenty-five. 
B. also died. Upon a bill by A. to have the foods 
re- transferred io him :— Held, that a provision in 

favor of fu — •-"-•- L - tJ 

the settlor i 



favor of future illegitimate children was void, and 
i entitled to the funds. 



The bill k this case was filed by Edmund 
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Wilkinson, against the trustees of a volunta- 
ry settlement he had made in December, 
1840. The bill alleged, that the said Ed- 
mund Wilkinson, living and cohabiting 
with a person called Laura Wilkinson, 
executed a settlement, and transferred cer- 
tain funds to toe defendants, (trustees,) 
upon trust; to pay the dividends and in- 
terest thereof to the said Laura Wilkinson, 
for ber life, and at her decease to transfer 
and pay the principal to and among the 
two children he then had by her, when 
they should respectively attain the age of 
twenty-five years, and also " to and among 
such other children as he might then after* 
wards have by her," at the same age. 
That the said Edmund Wilkinson had af- 
terwards other children by the said Laura 
Wilkinson, but that he was never married 
to her j that the two children living at the 
time of the settlement, had both died with- 
out attaining the age of twenty-five years, 
and that the said Laura Wilkinson was 
also dead. The bill prayed that the fund 
might be re-transferred to the plaintiff by 
the trustees pf the settlement. 

J. Baily, appeared for the plaintiff, and 
stated that the only question was, whether 
the limitation in favor of the after born 
illegitimate children was good. 

Dixon, appeared for the defendants. 

Knight Bruoe, V. C. A provision in 
favor of future illegitimate children, is 
clearly void. The plaintiff, therefore, is 
entitled to a decree as prayed. 



NEW ENGLISH WORKS. 

The Law of Nisi Prius Evidence in 
Civil Actions, and Arbitration and 
Awards. By Archibald John Stevens, 
Barrister at Law. 3 vols. 8vo. (Long- 
man 8f Co., 1842.) 

A Treatise on the Tbelluson Act, with 
Practical Observations upon Trusts for 
Accumulation. By John P. Uargrave, 
Esq., M. A., of Lincoln's Inn, Barrister at 
Law. (Sweet.) 



Englisk News. — Westminster Hall. 

Lord Lytidhurst has at length retired 
from the Chancellorship, and has been 
succeeded by Sir William Webb Follett, 
the Solicitor General. 



Serjeant Spankie. — This eminent law- 
yer, who was for many years standing 
counsel to the East India Company, died 
at his house, in Russell Square, on Wed- 
nesday, the 2d of November, 1842. 
He was much respected by his professional 
brethren. 

Ondit. — Lord Abinger, the Chief Baron 
of the Exchequer, is about to retiie from 
the Bench ; he is to be succeeded by Sir 
Frederick Pollock, the Attorney General 



MISCELLANEOUS. 



How a duel may be got up.— This affair of Uie duel 
is worth recording. It happened thus:— "That war 
a very beautiful ostrich plume which Alias Smith were 
at the race- ball last night," said I. " 1 thought it the 
ugliest thing 1 ever saw." remarked Captain Brown. 
''It certainly was not ugly," I replied ; " but, of course, 
there may be different opinions as to its beauty. I, for 
instance, thought it very beautiful." " And I tboogai 
it very ugly," responded Captain Brown ; u as ugly as 
Miss Smith herself." "Miss Smith is not exactly 
handsome. I allow," was my answer ; "but a lady 
may not be bansome. and yet not ugly." "Every 
one to his taste," said Cspiain Brown, with what I 
considered an insulting air; and then added} "every 
Jack has his Gill 1" " Miss Smith is no GtU of mine* 
I replied. " 1 did not say she was," said Capt. Brows, 
and laughed. "And I am no Jafk," I contrriued, Def- 
ied by his laugh. " I did not say yon were," said Cap- 
tain Brown, fiercely; "but if you want to make a 
quarrel of it, you may. I say again, and I have aa 
much right to say what I aay, as you have to say what 
you say, that Miss Smith's ostrich plume was ugly, as 
ugly aa Miss Smitli herself." u Since vou put it thus 
offensively, Captain Brown," I retorted, " 1 now main- 
tain there was nothing ugly, no, nor any thing usly at 
: all, either in Miss Smith's feathers, or Miss Smith 
I herself. I'll not be brow-beaten by any man, Captain 
Brown !" " Sir, you are insolent P' exclaimed Cap- 
| tain Brown, looking as scarlet as his own jacket. 
, " Very likely ; but 1 always make it a rule to conduct 
. myself towards persons as they deserve," and I turned 
! upon my heel to quit the room. Captain Brown fol- 
lowed me to the door. " You shsll hear from me in- 
an hour," said he. " In half an hour, if you like," said 
I t and walked away, boiling wiih indignation. 

Before I heard from Captain Brown, I was as cool 
ss a cucumber. 1 saw all the folly of my situation. 
1 had never spoken to Miss Smith in my life. What 
was it to me, then, whether her ostrich plume was 
beautiful or uply, or she herself handsome or a fright 7 I 
resolved 1 to treat the matter with* ridicule. It would 
be preposterous to go out Tor aucb a cause Wo should 
be the laughing-stock of sll our friends and acquain- 
tance. These were myjlrst thoughts, when n»y mind 
waa calm enough for thought to tajte the place of 
feeling. Besides, 1 misht be shot through the body ; 
and an for what 7— a silly dispute about ftiea Smith and 
her feathers! 1 did not like the idea* I determined I 
would not make .an affair of honor of it. But what 
would the world say, if Captain Brown poattd me as 
a coward, or horse- whipped me, or if I were pom ted 
at as a- man who had sneaked out of a duel by • volun- 
tary apology 1 These were my second thoughts. They 
carried the day, after a sharp atruggle with my first. I 
determined I tww/dmake an affair ot honor of it. I oid so. 
I met Captain Brown the next momma at sunrise, snd 
I sacrificed one of my fingers, be*ide the risk of sacri- 
ficing my life, in defence of Miss Smith's personal 
charms,- and the disputed pulchritude of her ostrieb 
plume. 
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THE SUBJECTION CLAUSES. 

Ancient families in England were ex- 
tremely fond of perpetuities, as they were 
gratifying to the pride of the aristocracy ; 
but the policy of the common law abhorred 
them. Hence, various means were de- 
vised to evade them, and those means were 
favored by the common law courts. On 
the other band, provisoes and conditions 
not to alien, with a cesser of the estate on 
«ny such attempt by the tenant, were in- 
troduced to recall perpetuities. Executory 
limitations were resorted to to attain the 
same object, and eventually springing uses 
of the inheritance in the form of executo- 
ry devises, were brought into action for a 
like purpose. 

The framers of the Revised Statutes, 
being aware of the necessity of a stable 
check to all attempts at per petuity^ intro- 
duced into the Revised Statutes the follow- 
ing section, viz : — 

" Every future estate shall be void in its 
" creation, which shall suspend the absolute 
" power of alienation, for a longer period than 
" is prescribed in this article. Such power 
** of alienation is su*pended, when there 
" are no persons in beiug, by whom an ab- 
" solute fee in possession can be conveyed." 
1 R. S. 723, § 14. 

" § 15. The absolute power of alienation, 
" shall not be suspended by any limitation 
" or condition whatever, for a longer pe- 
" riod than during the continuance of not 
44 more than two lives in being at the crea- 
" tionof the estate, except in the single case 
44 mentioned in the. next section. 

" § 16. A contingent remainder in fee 
44 may be created on a prior remainder in 
" fee, to take effect in the event, that the 
** persons, to whom the first remainder is 
** limited, shall die under the age of twenty* 
" one yean, or upon any other contingent 
" cy r by which the estate of such persons 
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*' may be determined before they attain 
" their full age." 

Thus we see, by the above subjection 
clauses, that the power of protracting the 
period of alienation has been restricted to 
two successive estates for life, limited to 
the lives' of two persons in being at the 
creation of the estate. 

We shall now pass on, to present and 
future estates, which will be the subjects 
for consideration in the next chapter. 

AS TO THE PRESENT AND FUTURE ESTATES. 

It will be material here to ascertain, if 
we can, the meaning of the words, " by 
any limitation or condition whatever," iu 
the 15th section, and the meaning of the 
words " every future estate shall* be void in 
its creation which shall suspend the abso- 
lute power of alienation" in the 14th section, 
and to what estates those words apply. 

To what then does the 15th section ap- 
ply 1 The Vice-chancellor, in the case of 
Lorillard v. Colter, 5 Paige, 1S8, in answer 
to this question says — " In order to ascer- 
tain this point correctly, recourse must be 
had to the context. The article of the 
statute in which it is found, relates to the 
creation and division of estates, and as far 
back as section seven, it begins to treat of 
estates in expectancy, as contra-distinguish- 
ed from estates in possession, both of which 
are defined. The former are divided into 
estates commencing at a future day, de- 
noroinated fu lure estates, and reversions. 
A future estate is then defined to be an 
estate limited to commence in possession 
at a future day, either without the inter- 
vention of a precedent estate, or on the de- 
terminal ion by lapse of time or otherwise, 
of a precedent estate, created at the same 
time, including of course in this definition 
remainders* whether vested or contingent, 
and all other estates which would take ef- 
fect by way of executory devise, or by 
shifting a springing use at common law. 
The distinction between remainders and 
reversions is next pointed out, and then- 
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the statute declares when these future es- 
tates shall be deemed vested and when con- 
tingent. 

Having thus shown what was meant by 
future estates, and pointed out their dis- 
tinctive qualities, the next object of the 
legislature naturally enough would be to 
lay down the rule in regard to perpetuities, 
and to say how far property might be ren- 
dered unalienable by the creation of a limi- 
tation of such future estates. 

Here it may be remarked that property 
is perpetuated whenever it is rendered 
unalienable, and this will happen when- 
ever the power to sell and convey the fee 
is entirely suspended, or is taken away by 
clogs or fetters upon the estate. The poli- 
cy of every liberal government is against a 
landed aristocracy ; and the law for good 
reasons will not gratify the pride or vanity 
of men, so far as to allow property to be 
perpetuated in families, and to be handed 
down from generation to generation, in 
manuer inconsistent with an absolute own- 
ership, and divested of the quality of being 
transmissible by sale and purchase, which 
is inherent in every species of property. 
The first is effectually prevented, by abol- 
ishing entails, and the right of primoge- 
niture in descents ; and the latter has be- 
come a fixed principle of the common law. 
The courts however relaxed, and finally 
established the well known rule, allowing 
some latitude for the vesting of future es- 
tates. This rule came under consideration 
in the recent revision ; and the revisers, 
adhering to the general plan of revising 
the laws, by frequently embodying some 
portion of the common law into the statutes 
with more or less alterations, thought pro- 
per to do so with respect to this rule. The 
rule is contained in the two next sections 
in order, (viz. § 14th and 15th,) both of 
which it will be seen are necessary to make 
out the rule as now established, and for that 
purpose they must be read together. 

The 14th provides that every future es- 
tate shall be void in its creation " which 
shall suspend the absolute power of aliena- 
tion for a longer period than is prescribed 
in this article/' It then proceeds, " such 
power of alienation is suspended when 
there are no persons in being by whom an 
absolute fee in possession can be conveyed/' 
These two sentences compose section 14; 
and we have thus far two things ascer- 
tained. 1st, the effect which an absolute 
suspension of the pbwer of alienation, be- 



yond a certain period, will produce ; and 
2d, what will constitute such a suspension t 
But one thing positive was necessary, (viz.) 
to prescribe the period beyond which there 
should be no such suspension ; and this is 
done by the 15th section already quoted, his 
obvious therefore that the 15th section was 
intended to carry out the provisions of the 
14th, and that it was necessary for that 
purpose. Without it the 14th would have 
been incomplete; but take the two to- 
gether, aud it is perceived at once that they 
form an explicit enactment applicable, and 
only applicable, to future estates. They 
do not affect estates in possession, or those 
where an immediate right to the possession 
of land is conferred. It is still competent 
by deed or " ill to create an estate to take 
effect immediately in possession, in favor 
of any number of persons in being as 
joint tenants for their lives and the life of 
the survivor ; because, however numerous 
they may be, they have only all to unite 
with the remainder- man, or reversioner, 
add convey the whole estate in fee. The 
power of alienation therefore exists ; nor 
is it suspended for a moment by the crea- 
tion of such an estate. It is only sus- 
pended where there are no persons in being 
by whom an absolute fee in possession can 
be conveyed ; and this can only happen by 
the act of the party, not by operation of law. 
The construction therefore of the Vice- 
chancellor upon these two sections is, that 
the legislature meant by both sections to 
convey but one and the same idea : and 
that both were necessary to carry into com- 
plete effect, one and only one intent (viz.) 
that both were to operate only upon fu- 
ture estates. 



George Wilson, Eso>, or the New- 
York Bar. —It is with a feeling of deep 
regret, that we announce the sudden death 
of this gentleman, which took place at the 
house of bis son, in Sullivan-street, on Sa- 
turday evening last. Mr. Wilson was uni- 
versally respected, not less on mtcottot of 
his professional attainments, than for his 
kindness and urbanity in private life. Our 
distinguished District Attorney, James B. 
Whiting, Esq., laid the foundation of bis 
legal education in the office of this gentle- 
man. 
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U. S. CIRCUIT COURT. 



IT. 0. Circuit Court for the Sjoaihersi District 
of Msjvr-Veeiu 

Beforo the Hon. S. Thompson, and S. R. 
Betts. 

Timothy Dwight, adm. 4* etf. q* t. v. D. & 
William H. Applbton. 



copy-right. 

The plaintiff was proprietor of a theological work, tbe 
copy-right of which was secured according to the 
provisions of the act of congress, and the defend- 
ant* who were booksellers, imported a number of 
copies thereof from England, purchased there from 
a London bookseller, some of which he sold in New- 
York, and the other copies of which were in his pos- 
session— Held, that the jury were authorized in 
finding a verdict of fifty cents for every sheet con- 
tained in the whote number of volumes found to 
have been in the defendant's possession at any 
time, or which they had imported for sale, or sold 
without leave of the plaintiff. 

Where a work is published in several volumes at dif- 
ferent times, the insertion of tbe record in the page 
next following the title* page of the first volume of 
the work, is a sufficient compliance with the provi- 
sions of tbe statute to secure the whole work. The 
same record maybe inserted in another edition of 
tbe same work published in a different number of 
volumes without impairing the copy- right. 

The delivery to the Secretary of State of the first 
volume of a work within six months after its publi- 
cation, and the rest of the volumes before the of- 
fence is committed, or the action is brought, is a suf- 
ficient compliance with the law to enable tne plain- 
tiff to recover. 

This was an action of debt qui tarn in fa- 
Tor of the plaintiffs who sued as well for the 
United State* as for themselves, against tbe 
defendants, D. & Wra. H. Appleton, de- 
manding the sum of three thousand six 
hundred dollars debt, due by reason of a 
violation of tbe plaintiffs' copy-right for 
Dwisjht's Theology, published by the plain- 
tiffs in five volumes. 

The declaration stated that the plaintiffs 
were the proprietors of a book called " The- 
oiogy Explained and Defended, in a Series 
Of Sermons, by Timothy Dwight, S. T. D. 
LL. D., late president of Yale College, 
with a Memoir of the Life of tbe Author, 
in five volumes," entered and secured ac- 
cording to the act of congress in the year 
1818, and that they had complied with 
the provisions of the acts of Congress in 
such case made and provided, whereby 
the plaintiffs had become the legal proprie- 
tors of said work. That the defendants, 
well knowing the premises, and in fraud 



of the rights of the plaintiffs, and without 
their consent, and in violation of tbe acts 
of congress in such case provided, on the 
15tb day of October, 1837, and on divers 
days between said date and the date of tbe 
writ issued in this case did import, or cause 
to be imported, forty copies of said book, 
each containing sixty sheets, contrary to 
the acts aforesaid, &c By reason whereof, 
fee. 

The declaration contained a second 
count for having in their possession, ex- 
posed to sale, and offering; for sale, and 
selling forty other copies, «c., containing 
sheets, &c. By reason whereof, &c. 

Plea— 2V7J Debet. 

This cause came on for trial December 
2d, 1840. In support of the action, the 
plaintiffs introduced a record from the 
clerk of the District Court of the United 
States for the District of Connecticut, in 
the following words : namely— 

District of Connecticut, as. Be it 
L ' 8 " remembered, that on the fifth day of 
January, in the forty-second year of the 
Independence of the United States of 
America, Timothy Dwight, and William T. 
Dwight, both of said district, administrators 
of tbe Rev. Timothy Dwight, now deceas- 
ed, and late of the said district, have de- 
posited in this office the title of a book the 
right whereof they claim as administrators 
aforesaid, and proprietors in the words fol- 
lowing, to wit : " Theology Explained and 
Defended, ip a Series of Sermons, by Timo- 
thy Dwicht, S. T. D. LL. D„ late Presi- 
dent of Yale College, with a memoir of 
the Life of the Author in five, vol. 1," — in 
conformity with the act of the congress of 
the United Slates, entitled " an act for the 
encouragement of learning, by securing 
the copies of maps, charts, and books, to 
tbe authors and proprietors of such copies 
during the term therein mentioned. 

R. J. INGERSOL, 
Clerk of the District of Connecticut. 
A true copy of record examined and 
sealed by me. R. J. INGERSOL, 

Clerk of the District. 

A copy of this record was printed on the 
back of the title-page of the first volume, of 
copy of which record was duly published 
within two months, according to the law 
as it then was. 

And it was Droved that Dr. Dwight, the 
author, resided at the time of his death, 
which was in February, 1817, in New- 
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Haven, in the District of Connecticut ; and 
that the volumes of said work issued from 
the press and were published, the first vol- 
ume on the 7th of February, 1818 ; the 
second volume on the 6th of June, 1818; 
the third volume on the 3d of August, 
1818; the fourth volume on the 29th of 
October, 1818, and the last or fifth volume 
on the 10th of March, 1819. 

As to the delivery of the work to the 
Secretary of State of the United States, as 
the law requires, the plaintiff proved that 
the first and third volumes were both de- 
livered to the Secretary of State within 
six months from the publication thereof as 
the law requires. As respects the second 
volume, it appeared that it was not depos- 
ited with the Secretary of State until about 
seven months after its publication ; or 
rather, there was no evidence that it was 
in the office at an earlier period. As re- 
spects the fourth and fifth volumes, there 
was proof that the whole five volumes 
were in the office of the Secretary of State 
on the 20th of January, 1820, but at what 
precise times the volumes, except the first 
and third, were deposited in the office, was 
matter of inference from the depositions 
and receipts read in evidence. 

To show that the defendants had vio- 
lated the plaintiffs' copy- right, they intro- 
duced an invoice from the custom-house 
of twenty-five copies of D wight's Theolo- 
gy, published by the defendants and pur- 
chased of a London bookseller by the de- 
fendants. This invoice was signed by the 
defendants, and was the one upon which 
said books were entered and duties paid, 
and the plaintiffs insisted, was evidence 
that the defendants had imported so many 
copies of the work, which in this London 
edition was in one volume. 

The plaintiffs also introduced several 
witnesses who testified that they had pur- 
chased sundry copies of Dwight's Theolo- 
gy at the defendants' bookstore in Broad- 
way, in the city of New- York, at different 
times before the commencement of this 
suit, which copies appeared to have been 
published in Glasgow, and with Dr. 
Dewar's Essay on the Inspiration of «the 
Scriptures prefixed, some of which copies 
were produced in court, in which the whole 
work was contained in one volume, and 
compared with the work described in the 
invoice, which had been given in evidence. 
The witness also testified thai they had, 



during the same period of time, seen a 
number of copies of the same work in the 
defendants' bookstore foe sale, similar in 
all respects to the copies produced in court 
The plaintiffs then introduced as evidence, 
the original work as first published in five 
volumes in the year 1818, and soon after 
the death of its author. 

The defendants introduced a witness to 
prove that any other sermon, delivered by 
any other minister, independently of this 
work, would not be an improper addition 
to it, and that if any sermon was taken 
from the work, it would still be left a sys- 
tem of theology, complete for what he 
knew; that he had seen the work as published 
in five volumes, and also in four volumes. 
That he understood each sermon was 
complete in itself, — that be was aware 
that two volumes of sermons, by the same 
author, bad been published, distinct from 
the system of theology. Here the evi- 
dence closed. 

While the counsel were summing up te 
the jury, the Court suggested that it would 
be better to reserve the points of law, and 
let the jury find a verdict, if for the plain- 
tiffs, for an amount sufficient to cover the 
sum which the plaintiffs had shown they 
were entitled to, according to this view of 
the evidence, subject to the opinion of the 
Court on the questions of law, the amount 
to be reduced, if required, to conform to 
the opinion of the Court This was agreed 
to by the counsel on both sides. 

The Court, after summing up the evi- 
dence to the jury, instructed them, if they 
found for the plaintiffs, to f|nd specially 
how many volumes were deposited in the 
office of the Secretary of State, and when, 
and how many volumes were imported, 
sold or exposed for sale by the defendants, 
or found in their possession, within the 
meaning of the law as explained by the 
Court; which was, that the defendants 
were liable for all the sheets which had at 
any time been in their possession as im- 
porters or as venders or the same, or as 
having the same at any time for sale. 

The jury found for the plaintiffs two 
thousand dollars; and that the first and 
third volumes were deposited in the office 
of the Secretary of State, within six months 
from the time of their publication ; and 
that the second, fourth and fifth volumes 
were not deposited in said office within six 
months after the lime of their publication ; 
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and that the defendants had had in their 
possession thirty-eight copies of the Eng- 
lish work complained of. 

Upon this verdict the plaintiffs moved 
for judgment on the following grounds : 

First, That Dr. Dwight's Theology was 
one entire complete work, constituting a 
system of theology in which every sermon 
and every pan stood connected with some 
other part and with the whole. That this 
was apparent, from the analysis at the 
commencement of the work, and the sum- 
mary at the end. That no one sermon r 
nor any other part of the work, could be 
withdrawn without impairing the system 
and rendering it imperfect. That it was 
immaterial whether this work was pub- 
lished in five or four volumes, like the 
American copies, or in one volume like the 
English copy. That whether the work 
was published in one volume, or jiveor four, 
was a mere matter of convenience to the 
publisher and binder, and regulated by 
the taste of the reader and the "expected 
profit of the publisher. It is not like an 
author's writings upon separate, indepen- 
dent subjects, published at different pe-r 
riods, in separate volumes. If the above 
position is sound, then it follows : — 
First. That the deposit of the title-page 
of the work, as found in the first vol- 
ume, in the office of the Clerk of the 
District Court, and the record there- 
of, was sufficient for the work, al- 
though got out in more volumes than 
ene; and that the number of volumes 
was immaterial. 
Secondly. That the publication of the 
record from the District Court, on the 
title-page, or page next to the title- 
page of the first volume of the work, 
effectually secured the copy-right to 
the whole work, although published 
in more volumes than one. If the 
title become thereby vested at all, t 
it was vested in the work, not in the i 
first volume only of the work. ' 

Thirdly. The publication in the news- . 
paper of the record of the title of the 
work as inserted in the first volume, • 
protected the work, not merely that 
volume of the work. The object of 
such a publication was to let the world 
know that the author had taken out > 
a copy-right of his work, not of the 
first volume of his work merely. 
Fourthly. And hence it follows fourthly, 
that the deposit of the first volume of 



the work, within six months after the 
publication thereof in the office of the 
Secretary of State, is sufficient to se- 
cure the right and protect the work, 
provided the whole work is deposited 
there in a reasonable time, and before 
the reprint or attempt to reprint the 
work by any one else. The provision 
of the act oh this subject is directory, 
and the object twofold. One object 
is to have a place, established by law, 
in which a copy of the work may be 
found, that the public may at all times 
know what works are private and 
what public property ; and this no- 
tice is effectually given by deposit of 
the first volume in this case. The 
other object is to compel the author to 
furnish, for the use of the public libra- 
ry of Congress, a copy of his work 
when complete. Both these objects 
have been answered in the present 
case. The whole work was furnished 
and delivered to the Secretary of State 
within a very short time after its pub- 
lication, and two of the volumes, the 
first and third, within six months. 
Fifthly. Aud hence it follows, in the 
fifth place, that the insertion of the 
record on the page next following the 
title-page of the first volume of the 
work, was a sufficient compliance 
with the statute. It was complying 
with the reason and spirit of the act ; 
for it was giving sufficient notice that, 
the work was secured by copy -right, 
and was private property. No one 
looking at the work with a view to a 
publication, would omit to examine 
the first volume. Besides, as it is sub- 
# mined to the consideration of the 
court, that the terms book or books, 
as used in this section of the act, mean 
work or works, not volume or volumes 
of a work. 
Secondly. It is urged by the defendants 
in the next place, that the record of the 
title of the work inserted on the page next 
following the title-page of the first volume 
of the first edition of the work, in five vol- 
umes, protects only that and such other 
editions of the work as might be published 
in five volumes ; that the wordsjive volume*, 
make a part of the title of the work. 

In answer to this objection, it is in- 
sisted — 

1. The number of volumes in which the 
author declares he means to put his 
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work into, makes no part pf the title 
of the work. That the subsequent 
alteration of the number of volumes 
in which the work may be published, 
is no change of the title of the work 
or book. 

2. If this objection is valid, an author 
could not, after taking out a copy-right, 
in which he had specified the number 
of volumes, ever change the number 
of volumes in which he might wish 
to publish bis work without losing 
his copy-right. 

3. As this would be most unreasonable, 
it may be said, that the author may 
record bis title anew, specifying the 
number of volumes in which he might 
wish to publish. But, if this would 
be of any effect, it would be taking 
out a new copy-right for precisely the 
same work, only in a different num- 
ber of volumes ; and from this date 
his second copy-right would again com- 
mence, and if this would be legal, a 
man might perpetuate his copy-right 
as long as he pleased. 

Thirdly. The counsel for the plaintiffs in- 
sisted, that the plaintiffs had a right to re- 
cover fifty cents for every sheet contained 
in the whole number of volumes found to 
have been in the defendants' possession at 
any time, or which they had imported for 
sale, or sold without leave from the plain- 
tiffs. 

The defendants made the following 
points : — 

I. If the work in question was, by the 
deposit of its title-page, copy-righted, as 
an entire work, including the five volumes, 
the plaintiffs cannot recover, because they 
have not complied with the acts of congress 
in depositing in the department of state a, 
copy thereof within six months after its 
publication. 

II. The copy-right, secured by the de- 
posile of the title page, was a copy-right 
in the first volume only. 

1. The language of the entry and title- 
page deposited, expresses this idea in ex- 
press terms. 

2. A series of publication issuing from 
tbe press, at distant intervals, cannot be 
brought within the protection of the copy- 
right acts, by observing in respect to the 
first in number in the series, the forms pre- 
scribed by those acts. 

III. Whether the copy-right extended 
to the whole work, or only to the fust vo- 



lume, the plaintiffs relinquished tbe benefit 
and protection thereof.* 

L By publishing and selling for profit 
an unprotected edition in England. 

2. By printing and publishing here ten 
editious of the entire work, in four volumes 
each, with different title-page. 

(A.) The identity of the work, published 
with that copy-righted, is advertised to the 
public by the title-page alone, 

(B.) If a man issue his own copy-righted 
work, with a title-page other than that 
mentioned in tbe copy-right, he thereby 
relinquishes the protection of the copy- 
right acts. 

(C.) A citizen is not bound at hie peril 
to buy a copy of both works and compare 
the text, in order to ascertain whether tbe 
work with a new name is identical with 
the copy-righted work. 

(D.) This objection applies with pecu- 
liar force, if the copy-right extends only to 
the first volume of first edition, for then the 
copy-right extends to perhaps the middle 
of a page in first volume of second edition, 
and there stops. 

Staples, S. P., and Ketehum, B. t for 
plaintiffs. 

O Connor, McElrath, and Bloomfield, for 
defendants. 

Cur, (uLvult. 

Thompson, J.— The statutes made to 
secure tbe copy -right to authors in their 
works, are somewhat obscurely ex- 
pressed; and the English decisions shed 
very little light on the subject; though 
these acts are penal, yet they are remedial 
also, and made in favor of the aggrieved 
party, and to secure; his rights, and the for- 
feiture goes in part to him. The jury 
were authorized to give fifty cents for every 
sheet contained in tbe volumes found at 
any time, within the period stated in the 
declaration, to have been in the possession 
of tbe defendants. 4The law applies to 
all the copies which the defendants bad im- 
ported, or sold, or held for sale, contrary to 
the rights of the plaintiffs ; and the inser- 
tion of tbe record on the page next follow- 
ing the title-page of the first volume of the 
work was a sufficient compliance with that 
provision of the statute. This was not 
like a periodical work, but was an entire 
work embracing a system of theology, 
which system appeared from the author's 
analysis, as well as his summary found in 
tbe work. 

That the number of volumes, in which 
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it was staled the work would be published, 
made no part of its title, and might be re- 
jected as surplusage f and that the plain- 
tiffs might insert the same record in another 
edition published in a different number of 
volumes, without impairing their copy- 
right. 

That the delivery to the Secretary of 
State of the first volume of the work within 
six months after its* publication, and the 
rest of the volumes, before the offence 
complained of, was committed, or the ac- 
tion brought, was a sufficient compliance 
with the law to enable the plaintiffs to re- 
cover. That this case was distinguishable 
from the case of Wheaton t>. Peters, &c., 
8 Pet. Sup. Court Rep. 591. In that case, 
it did not appear that the volumes bad been 
delivered to the Secretary of Slate at any 
time, and to ascertain this with other facts, 
a trial at law was ordered ; that, in this 
case, fall notice had been given to the public 
of the platntraV claim of a copy-right in 
this work, and, in the opinion of the court, 
the law had been substantially complied 
with, and that the title to the copy-right 
in the work bad become well vested in the 
pViintina. 

IN BANKRUPTCY. 



U. ». Circalt Cmut f J 
Before the Hon. Joseph Story. 

Ex parte Bbnjamii* Randall and Timothy 
Reeo, in the Matter of the Petition q/B. 
Randall for a Decree in Bankruptcy. 

Where a compromise and settlement has been effected 
with the whole of the creditor* of a petitioner prior 
to a decree in benkraptoj being granted, ih© petition 
may be dismissed on payment of costs. 

The question submitted for the opinion 
of tbe circuit court in this case was, whe- 
ther, where a petitioner, a member of a 
firm, 'who had, prior to the day appointed 
to show cause why a decree should not be 
granted, effected an arrangement and set- 
tlement with, the joint and separate credi- 
tors, could not be permitted to discontinue 
proceedings under such petition, and with- 
draw the same. 

Story, J* I have no doubt whatsoever 
in this case, that the prayer of the peti- 
tioners may and ought to be granted ; and 
that all further proceedings should be 



stayed, and the petition dismissed, upon 
the payment of all tbe costs, hitherto in- 
curred, touching the same, and now re- 
maining unpaid. Tbe application is made 
before any decree has been passed in bank- 
ruptcy, declaring the petitioners', or either 
of them, to be bankrupts, and giving them 
the benefit of the act of congress. If the 
application had been made after such a de- 
cree, it might have involved other conside- 
rations ; for tbe effect of such a decree 
would be to divest out of the bankrupt all 
bis property, and rights of property, from 
that time, and to vest the same in the as* 
signee in bankruptcy, immediately upon 
his appointment. 1 do not mean to say, 
that it might not even then be competent 
for (he court, upon proper proceedings, 
upon the application of all parties — the 
bankrupt, the assignee, and all tbe credi- 
tors — to direct a stay of all further pro- 
ceedings. That is a point which need not 
be considered upon the present occasion ; 
for here tbe petition has been filed by tbe 
voluntary act of the petitioner, (Randall,) 
and there has been no proceeding in invi- 
tum by any of the creditors ; and no rights 
have as yet positively attached in their fa- 
vor, which the court is bound to enforce 
in bankruptcy. It does not occur to my 
mind, therefore, that there is any soond le- 
gal objection to stay all further proceed- 
ings upon this petition, and to dismiss the 
same. It is in the nature of a supersedeas ; 
and the grant of that is ordinarily a matter 
of sound discretion in the court sitting in 
bankruptcy. It is by no means an uncom- 
mon function for the lord-chancellor, sitting 
in bankruptcy, to award a writ of superset 
deas to supersede the proceedings on the 
commission, however rightfully it may 
have been issued, upon the application of 
the bankrupt, after he has been decreed a 
bankrupt, with the consent, not of all his 
creditors, but merely of all his creditors 
who have proved their debts. It is not, 
indeed, a matter of strict right ; and the 
lord-chancellor may, and often does, refuse 
to supersede it in such a case, where op- 
position is made thereto by other creditors, 
or it might produce injustice. Ex parte 
King, (2 Ves. jr. R. 40;) Ex parte Stokes, 
(7 Ves. R. 408;) Ex parte Duckworth, (16 
Ves. R. 486 ;) Ex parte Jackson, (8 Ves. R. 
633 ;) Ex parte MUnor, (19 Ves. R. 204 ;) 
Ex parte Law, (4 Madd. K. 273,) sufficient- 
ly show the general practice and the limi- 
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tations and qualifications thereof. A de- 
cree in bankruptcy, being in legal contem- 
plation, an execution for the benefit of all 
the creditors, the court will take care, that 
it shall not be superseded without good 
cause, and, where it is valid, not generally 
without tlie consent of all the creditors.* 

In the present case, I understand that 
all the creditors, who are known to be 
such, concur in this application. They 
have made a compromise and composition 
of their debts ; and there is, therefore, no 
longer any ground to retain the petition ; 
for the court cannot presume, that any 
other creditors exist, or that any possible 
injury can occur from a dismissal of the 
petition. The proper course is to stay all 
further proceedings, and to dismiss the pe- 
ti ion, as I have already intimated, upon 
the payment of costs. 

I shall direct a certificate to be sent to 
the district court accordingly. 



V. 0, District C*wrt f«r the District mt Ce*- 



Before the Hon. Judge Judson. 

Ex parte the Creditors of R. & L. Cal- 
endar, in the matter of their Petition for 
an involuntary Decree in Bankruptcy. 

Where an application- is made by creditors for an in- 
voluntary decree, in bankruptcy, it is open to other 
creditors to come in on the day appointed by the 
court for the hearing, and pray tor a decree, although 
the petitioning creditors may in the mean time have 
arranged with the debtors. 

This was an application by the creditors 
of R. & L. Calendar, for a decree in bank- 
ruptcy. It appeared that subsequent to 
the filing the petition, and prior to the time 
appointed for the hearing, the petitioning 
creditors had effected an arrangement with 
their debtors. 

On the day appointed for the hearing, 
application was made by the creditors to 
withdraw their petition. At the same time 
a motion was made by other creditors to 
enter an appearance and proceed with the 
case. 

Judson J.— It will not da for one cre- 
ditor, or one set of creditors, to institute 

* With reference to withdrawing petition, without 
the consent of ail the creditors, see ease of John Gila, 
ante, p. 87. 



proceedings against a bankrupt, ami before 
the day of trial comes on, under an order 
of notice from the court, to receive pay- 
ment of their own debt, in full or in part, 
and then, by withdrawing their petition, 
prevent the general creditors from pro- 
ceeding with the case. All persons having 
an interest as creditors, are by law parties, 
and may come in and have an appearance 
entered, and being parties, they may pro- 
ceed with the cause. The right here 
claimed, if allowed, would open the door 
for a fraudulent combination, which, in all 
these cases, might be practised, to the 
great injury of the creditors. If, indeed, 
the bankrupt, having the possession of the 
property, between the filing of the peti- 
tion and the day of hearing, can carve out 
sufficient to compromise with the petition- 
ing creditors, and enter into an agreement, 
for a wthdraual, be may as well carry 
away the residue, or appropriate it to other 
purposes than an equal division of it among 
his creditors. This course of proceeding 
would invite fraud, instead of preventing 
it A man in failing circumstances, pro- 
cures bis frieud to petition against him, 
and while the same is pending in court, 
the general creditors are notified to appear 
on the day of hearing ; they rest quiet un- 
der this proceeding, believing it to be in 
good faith, and when the day arrives, the 
property may be all paid over to this peti- 
tioning creditor, or a part of it, and the 
residue is taken odt of the jurisdiction of 
the court 

The petitioners, under the circumstances 
of this case, cannot be permitted to take 
the case out of court They may, if they 
please, go out themselves, but they cannot 
take the case with them ; when once began, 
it is for the benefit of all, and all, or any 
of the creditors, may proceed with the 
cause. The motion to withdraw is disal- 
lowed—and the motion of the other cre- 
ditors to appear is allowed. 



SUPERIOR COURT. 



Junius S. Lewis v. The New- York D«t 
Dock Company. 

Where in an action brought in the Superior Court 
against a corporation, the plaintiffs demand is re- 
duced, by paymenit,\o\ess than fifty dollars:— Held, 
that the defendant waa entitled to costs. 

Although the statute provides that suits cannot be 
maintained in Justice*' Courts against corporations, 
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yet theyjoay be brought in the Court of Common 
Pleas, and the statute provides for coats in the 
event of any recovery whatever. 

This was an action brought to recover 
of the defendants the amount of money 
which the plaintiff had deposited with the 
bank. 

Upon the trial of the cause, the amount 
of the plaintiff's demand, originally over 
$1400, was reduced below fifty dollars, 
by the production of checks drawn upon 
the bank. The state of the account was 
shown by the plaintiff's witness, who gave 
from the defendant's books the amount of 
the deposits, and of the checks paid, and 
striking the balance, which was claimed. 

An application was now made by the 
defendants, for leave to enter up judgment 
for costs. It was contended on the part 
of the plaintiff, that the debts, demands and 
accoanis of both the parties established on 
the trial, exceeded four hundred dollars, (2 
R. &, p. 509, § 9, 2d edit.), and that the 
defendants being a corporation, were not 
suable except in a Court of Record, and 
consequently that the plaintiff was entitled 
to costs. 

For the defendants, it was insisted that 
the payment of the plaintiff's checks by 
the bank, having reduced the amount of 
the plaintiff's below $50, the case, did not 
come within the provision of the statute 
allowing costs, anbVthat the suit should have 
been brought in the Court of Common 
Pleas, to entitle the plaintiff to costs 
against a corporation in case of a recovery 
for less than $50. 

Barney, for plaintiff 

Kinney and Townsend, for the defend- 
ants. 

Our. advult. 

Per Curiam. This was a motion, on the 
part of the defendants, t6 enter judgment 
for costs, they contending that tbey were 
entitled to costs, as the recovery was for 
less than $50. The plaintiff resists the 
motion, on the ground that the defend- 
ants are a body corporate, and are there- 
fore liable to be sued in a court of record 
only. 

Although suits cannot be brought against 
corporations in inferior courts, yet they 
may be brought in the Court of Common 
Pleas, and the statute provides for costs, 
in the event of any recovery whatever in 
that court 

The motion is alio resisted, on the 



ground that the case comes within the 9th 
section of the act concerning costs. That 
section provides, that the plaintiff may re- 
cover costs, if his claim, as established at 
the trial, exceeded 8200, and was reduced 
by set-offs, or if the bills, demands and 
accounts of both parties, established at the 
trial, exceeded $400. The case before us 
does not come within the operation of this 
section* The claim of the plaintiff was 
not reduced below $50 by set-offs, but by 
payments; and the only demand of the de- 
fendant established at the trial, was the 
balance of the account, as proved by his 
own witness. Motion granted. 



COURTOFCOMMON PLEAS 

Before the Hon. M. Ulshoeffer and 
Judges Incus and Ingraham. 

Edward Meyer v. Ernrst Winzer et al. 
Dec. 31, 1842. 

Where different bonds were taken from several de- 
fendants, and after being forfeited and put in suit 
one of the common bail Decame Special bail on mo- 
tion to set aside the suits t^-Held that if part only of 
the common bail became special bail, or such special 
bail do not comprehend all the persons who were 
common ball, the plaintiff might except and proceed 
on the bail bond. 



This was an appeal against an order 
made at chambers. It appeared that dif- 
ferent bonds and bail were taken from se- 
veral defendants, which beiqg forfeited, the \ 
plaintiff put them in suit The next day 
thereafter one of the common bail became 
special bail for all the defendants. 

The plaintiff excepted and proceeded in 
the bail bond suits. The defendant now 
moved to set aside those suits, because the 
exception admitted that if the bail justi- 
fied they were sufficient. 

Western, H. M. t for defendants* 

Mason, S. L. t for plaintiff 

Per Curiam. — If all the common ball 
had become special ball, such might have 
been the consequence, but if part only of 
the common bail became special bail, or if 
such special bail did not comprehend all 
the persons who were common bail, the 
plaiutiff might except and proceed on the 
bail bonds. 

Appeal from judges' order dismissed 
with $7 costs. 
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PRACTICAL POINTS. 

RESTRAINT OF TRADE. 

It is a point of considerable importance, 
and of frequent occurrence, how far trade 
may be restrained. In the case of Hitchcock 
v. Cocker, (1 N. & P. 796 ; 6 Ad. & El. 
438.) it was well settled, that a party can 
be restricted from exercising his business 
in a particular place for his life, notwith- 
standing the death of the other party, with 
whom he covenants. And in a subsequent 
case, [heighten v. Wales, 3 Mee. & W. 
545,) this doctrine was fully supported. A 
bond, however, to restrain trade un- 
limited in point of space, is void, however 
limited the time may be, in tyhich it is 
to be enforced. Ward v. Byrne, 5 Mee. 
& W. 645. This last case was acted on in 
Hinde v. Gray, 1 Man. & Gr. 196 ; 1 Scott, 
N. R. 123. In a recent English case on 
the subject, the plaintiff, a cowkeeper and 
milkman, agreed to keep and retain the 
defendant in his service for one month 
certain, aud until the expiration of a 
month's notice, to be given by either party 
to the other of them in writing, of his or 
their intention to determine such contract 
and service ; in consideration whereof, the 
defendant agreed to serve the plaiutiff, and 
that he would not, during the continuance 
of such service, nor within twenty-four 
calendar months, after quitting or being 
discharged from the same, commence, carry 
on, or be concerned in any way whatso- 
ever, either as servant or master, in the 
trade or business of a cowkeeper and 
milkman, within five miles of Northamp- 
ton-square, under a certain penally ; and 
it was held, that this contract did not ope- 
rate in restraint of trade to such a degree 
as to render it void. 

The general policy of the law, said Mr. 
Justice Maule, undoubtedly, is, that trade 
shall be encouraged, and contracts or agree- 
ments, having for their object the restraint 
of trade, shall be discouraged ; though, if 
the question were res integra, I should 
strongly incline to doubt, whether the in- 
terests of commerce be really promoted 
by the prohibition of such contracts. Many 
persons, who are well informed upon the 
subject, entertain an opinion, that the pub- 
lic would be better served, if, by permit- 
ting restrictions of this sort, encourage- 
ment were held out to individuals to em- 
bark large capitals in trade ; and that it - 



would be expedient to allow patties to en- 
ter into any description of contract for that 
purpose that they might find convenient. 
However, the law is well established that 
all contracts, in general restraint of trade, 
are illegal. But, it is also a part of the law, 
that such contracts are valid, provided the re- 
straint they impose is limited. It is said, that 
when the limitation is only colorable, or 
unreasonable, it falls within the general 
rule, and not within the exception. 

In Homer v. Graves, (7 Bing. 735.) the 
court clearly saw, that the limit was co- 
lorable and the restraint unreasonable. 
But it certainly does not follow, that be- 
cause the court thus held the exclusion of 
the defendant from the exercise of the 
profession of a dentist within a distance of 
one hundred miles from York, to be not 
necessary fair the fair protection of the 
plaintiff, we must, therefore, hold, that the 
exclusion of the present defendant from 
the exercise of his business as a cowkeep- 
er within five miles of Northampton-square, 
is also an exclusion that is larger than is 
warranted or necessary for the fair and le- 
gitimate protection of the plaintiff." Proc- 
ter v. Sargeant, 2 Scott, N. S. 289 ; 2 Man. 
& Gr. 20, S. C. 



BUILDING CONTRACTS, 

Cases frequently occur, which, though 
they arise rather out of a deviation from a 
special contract than a rescinding of h, are 
deserving of notice, on account of their 
partial frequency. The cases to which al- 
lusion is made are those in. which builders 
and architects commence works under a 
specification or special contract, and then 
in the course of. the work make material 
deviations and departure from the contract. 

Two judges of high authority, Lord 
Tenterden and Mr. Baron Parke, have 
both decided cases, laying down a sound 
principle on this subject The one as to 
cases where the work is done in an inferior 
and cheaper way than the contract or spe- 
cification provided ; the other as to cases 
where the builder deviates into expensive 
alterations and additions. When a build- 
er contracts to do work on certain specified 
terms, and in a certain specified manner, 
but in fact does not perform the work so 
as to correspond with the specification, be 
is not of course entitled to recover the 
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price io the specification, nor can he re- 
cover according to the actual value of the 
work, as if there had been no special con- 
tract. According to Baron Parke, what 
the plaintiff is entitled to recover is, the 
price agreed upon in the specification, sub- 
ject to a deduction, and that deduction is 
such a sum as it would take to alter the 
work so as to make it correspond with the 
specification, Thornton v. Place, I Moody 
if R. % 218. It is clear that in many cases 
such a deduction will entirely cut down 
the plaintiff's demand. Where deviations 
are made by the builder, involving an in- 
creased expense to bis employer,his employ- 
er is of course not liable for such alterations, 
unless he has seen them,and done something 
to sanction them. The ordinary evidence in 
such cases is that he has seen the works 
going on, and never objected to the devia- 
tions and additions made. But in Love- 
lock v. King, 2 Moo. $• Mai, 60, Lord 
Tenterden introduced the very sound and 
rational principle, that when the employer 
has protected himself by a specification of 
prices, the mere fact of seeing and even as- 
senting to deviations and additions, will not 
render him liable for the increased expense, 
unless he has been expressly informed that 
an increase of expense will be occasioned, 
or unless the additions are of such a nature 
that the employer seeing them, must have 
known that they would be attended with 
increased expense. Lord Tenterden, truly 
says : " It is" a great hardship upon a party 
if he is to lose the protection of his esti- 
mate, unless he fully understands that such 
consequences will follow, and assents to 
them. Sometimes indeed the nature of 
the alterations will be such that he cannot 
fail to be aware that they must increase 
the expense, and cannot therefore suppose 
that they are to be done for the contract 
price. But where the departures from the 
original scheme are not of that character, 
I think the jury will do wisely in consider- 
ing that a party does not abandon the se- 
curity of his contract by consenting that 
such alterations shall be made, unless he is 
also informed at the time of the consent that 
the effect of the alteration will be to in- 
crease the work." • This decision of Lord 
Tenterden is of great importance both to 
builders and their employers, and is mark- 
ed by that sound and correct view of the 
law, applying to the details of practical 
business which peculiarly distinguished 
Lord Tenterden's decisions at nisi prius. 



THE LATE SIR WILLIAM GRANT, 

The most perfect model of judicial elo- 
quence which has come under the obser- 
vation of the reminiscent, is that of Sir 
William Grant In hearing him, it was 
impossible not think of the character given 
of Menelaus by Homer, or rather by Pope. 
" He spoke no more than just the thing he 
ought. 1 ' But Sir William did much more ; 
in decompounding and analysing an im- 
mense mass of confused and contradictory 
matter; and forming clear and unques- 
tionable results, the sight of his mind was 
infinite. His exposition of acts and of the 
consequences deducible from them, his 
discussion of former decisions, and show- 
ing their legitimate weight and authority, 
and their real bearings upon the point in 
question, were above praise ; but the whole 
was done with such admirable ease and 
simplicity, that, while real judges felt its 
supreme excellence, the herd of hearers 
believed that they could have done the 
same. Never was the merit of Dr. John- 
son's definition of a perfect style " proper 
words in proper places" more sensibly felt 
than it was by those who listened to Sir 
William Grant. The charm of it was in- 
describable ; its effect on the hearers was 
that which Milton describes, when he paints < 
Adam listening to the angel, after the angel 
had ceased to speak. Often and often has 
the reminiscent beheld the bar listening 
at the close of a judgment given by Sir 
William, with the same feeling of admira- 
tion at what they had heard, and the same 
regret that it was heard no more ! — Butler's 
Reminiscences. 

"After a long and silent hearing — a 
hearing of all that could be urged by the 
counsel of every party — uu broken by a 
single word, and when the spectator of Sir 
William Grant (for he was not heard) 
might suppose that his mind bad been ab- 
sent from a scene in which he took no ap- 
parent share, the debate was closed — the 
advocate's hour was passed — the parties 
were in silent expectation of the event — 
the hall no longer resounded with any 
voice — it seemed as if the affair of the day, 
for the present, was over, and the court 
was to adjourn, or to call for another cause. 
No ! The judge's time had now arrived, 
and another artist was to fill the scene. 
The great magistrate began to pronounce 
his judgment, and every eye and every ear 
was at length fixed upon the bench. Forth 
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came a strain of clear, unbroken fluency, 
disposing alike, in most luminous order, of 
all the facts and of all the arguments in the 
cause ; reducing into clear and simple ar- 
rangement, the most entangled masses of 
broken and conflicting statements, weigh- 
ing each matter and disposing of each in 
succession, settling one doubt by a paren- 
thetical remark, passing over another diffi- 
culty by a reason only more decisive that 
it was condensed, and giving out the whole 
impression of the case in every material 
view upon the judge's mind, with argu- 
ment enough to show why he so thought, 
and to prove him right, and without so 
much reasoning as to make you forget that 
it was a judgment you were hearing, bv 
overstepping the bounds which distinguish 
a judgment from a speech. This is the 
perfection of judicial eloquence, not avoid- 
ing argument, but confining it to such rea- 
soning as beseems him, who has rather to 
explain the grounds of his conviction, than 
to labor at convincing others ; not reject- 
ing reference to authority, but never beto- 
kening a disposition to seek shelter behind 
other men's names for what he might fear 
to pronounce in his own person ; not dis- 
daining even ornaments, but those of the 
more chastened graces, that accord with 
the severe standard of a judge's oratory. 
This perfection of judicial eloquence Sir 
William Grant attained, and its effect upon 
all listeners was as certain and as power- 
ful as its meritsvvere incontestable and ex- 
alted." — Lord lirougham. 



POINTS— CRIMINAL LAW. 

MURDER. 

When a wound is wilfully, and without 
justifiable cause, inflicted, and ultimately 
becomes the cause of death, the party who 
inflicted it, it seems, is guilty of murder, 
though life might have been preserved 
if the deceased bad not refused to submit 
to a surgical operation. Maule, J. 9 in a re- 
cent English case, told the jury, that if 
the prisoner wilfully, and without any jus- 
tifiable cause, inflicted the wound on the 
party, which wound was ultimately the 
cause of death, the prisoner was guilty of 
murder ; but for this purpose, it made no 
difference whether the wound was, in its 
own nature, instantly mortal, or whether 



it became the cause of death by reason ol 
the deceased not having adopted the best 
mode of treatment ; the real question is, 
whether, in the end, the wound inflicted 
by the prisoner was the cause of death ! 
Reg. v. Holland, 2 Moo. & Rob. 351. 



SELECT ENGLISH CASES. 

COURT OF QUEEN'S BENCH. 

Before Lord Denham, C. J., and Judges 
Williams, Coleridge and Wightmak. 

Witneu.— Co-defendant. 

Pipe (administrator of Pipe, deceased,) t. 
Steele and Harvey. 

A defendant who has suffered judgment by default, 
cannot be called by tbe plaintiff as a wiinewagaiwt 
his co-defendant, in an action of contract ; be his 
an interest in the result oi the cansa, on acoffltftts 
his probably becoming entitled lo call on hit co-de- 
fendant fur contribution. 

Assumpsit by the administrator of one 
James Pipe, upon a bill of exchange, drawn 
by tbe defendants, on and accepted by 
Messrs. Glyn & Co., for the sum of «£M 
payable to the order of the drawer, and 
endorsed by them to the intestate. The 
defendant Steele pleaded, first, that he did 
not make the bill modo et forma. He fur- 
ther pleaded, that the defendants, before 
and at the time of the drawing of tbe bill, 
were in co-partnership as wine merchants, 
and that the defendant, Harvey, drew the 
bill without the knowledge or consent of 
Steele, and in fraud of the partnership, 
and against good faith, averring that the 
intestate had notice of the premises, and 
that neither the co-partnership nor Steele 
ever received any consideration for the bill. 
Issue on the first plea. To tbe second the 
plaintiff replied ae injuria. 

The defendant Harvey, allowed judg- 
ment to go by default. 

At the trial before Lord Dettma*, C. J* 
at the sittings after Easter Terra, lM 
after the defendant Steele had given evi- 
dence in support of his special pk&» *J r - 
Ej* t for the plaintiff, proposed to call tbe 
defendant Harvey in reply, citing and re- 
lying on the cases of Brown v. Brtncn } y 
Taunt 752,) and Worrall v. Am* ( 7 
Bing. 795.) This was objected to by tbe 
counsel for Steele, who contended that ha 
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was interested, as being entitled to contri- 
bution if the plaintiff succeeded in fixing a 
liability upon Steele. 

The Lord Chief Justice thought the 
witness admissible, and he was examined. 
The jury having returned a verdict for the 
plaintiff a rule was obtained in the follow- 
ing term for a new trial. 

Mr. Erie, and Mr. Serjeant Manning, 
showed cause. The witness was admis- 
sible if there was a balance of interest, so 
that, in reasonable probability, his testi- 
mony would not be affected one way or 
the other. The mere circumstance of a 
party being a co-defendant, will not, if he 
has suffered judgment by default, prevent 
bim from being called as a witness in the 
cause. ( Wbrrall v. Jones, 7 Bing. 395 ;) 
nor will the mere fact of his being a party 
to the record, render his evidence inad- 
missible. (Nordin v. Williamson,, 1 Taunt 
378.) The court, before rejecting him, 
roust see that he has a decided interest in 
favor of the party who calls him, for if his 
iuterest is equally balanced, his testimony 
is receivable. Here he could not relieve 
himself from the consequences of the judg- 
ment he had suffered by fixing the other 
defendant 

Mr. Kelly and Mr. Chinning, in support 
of the rule.— /This defendant was not ad- 
missible as a witness. He had a clear 
interest in favor of the plaintiff, for if he 
could establish the joint liability of his 
partner with himself, he would have a right 
to call on that partner for contribution, 
and to that extent would lessen bis own 
liability ; and he would lessen that liability 
as well with respect to costs as damages. 
The general propositions advanced on the 
other side, are not disputed ; but they are 
not applicable. WorraU v. Jones, (7 Bing. 
395,) is not an authority the other way, for 
there the person proposed to be called was 
the principal debtor, and the defendants 
were merely his sureties, and by fixing 
them he could not obtain any right of con- 
tribution from them. Mant v. Maimva- 
ring, (8 Taunt. 169,) shows that the co-de- 
fendant cannot be a witness for the plain- 
tiff. But Green v. Sutton, (2 Moo. and 
Rob. 269,) is distinctly in point, and though 
that is only a nisi prius case, the question 
was very fully argued, and all the cases 
were considered. On the authority of that 
case this rule must be absolute. 

Our.advult. 

Lord Dtnm an , C. J., after stating the 



facta of the case, and the question raised 
on the admissibility of the witness, said, 
that it amounted to this, — whether such a 
defendant was interested. But that was 
the very question at issue on the record, 
and the defendant proposed to be called 
as a witness against his co-defendant, in a 
case like the present, had the more dis- 
tinct interest to throw on his partner a joint 
liability, and thus diminish the amount of 
his own responsibility. In fact, he might 
have but little chance of doing so, but his 
interest lay in that direction, and his evi- 
dence was therefore inadmissible.*- Rule 
absolute. 



RUSHWORTH V. TaYLO*. 

Michaelmas Term— Nov. 5, 1842. 

Tmovem— coMvaasioN. . 

The owner of a gun delivered it to B. to be sold for 
bins, and B. delivered it to C. oo trial, who kept it 
for some time, during which the gun wae burst ; the 
owner afterwards demanded the giro in the follow- 
ing terms: "I hereby give you notice that the gun, 
etc. » my property t and I hereby demand the seme of 
yen. ana require you to deliver it op m the same 
plight in which it was when delivered to you." C. 
answered that be would pay ten times the value 
rather than repair it:— Held, that such demand and 
refusal were not evidence of a conversion. 

Trover for a gun, with a count in case 
for negligence. Plea, not guilty. At the 
trial before Lord Denroan, C. J., at the 
summer assizes at York, it appeared that 
the gun had been delivered by the plain- 
tiff to one Cross, to be gold for him, with 
an undertaking not to lend it on trial or 
deliver it except to a buyer. Cross deliv- 
ered it to Todd, upon information from 
him that he thought he bad a purchaser 
for it ; Todd lent it to the defendant on 
trial in August, 1839, and it remained in 
his possession. In March, 1840, the plain- 
tiff made the following demand upon the 
defendant: "I hereby give you notice 
that the doubled barrelled gun which 1 de- 
livered to Cross, and Cross delivered to 
Todd, and Todd delivered to you, is my 
property j and 1 hereby demand the same 
of you, and require you to deliver it up in 
the same plight in which it was when de- 
livered to you." The answer given by the 
defendant was, that the gun was burst, and 
that he would pay ten times the value 
rather than repair it; and he never deliv- 
ered it to the plaintift The gun had been 
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burst* bat there was no evidence by what 
means. The learned judge directed the 
jury that the demand was not absolute, and 
therefore that a conversion was not proved ; 
and a verdict was found for the defendant. 

W. H. Watson, now moved for a new 
trial on the ground of misdirection. The 
demand was sufficient under the circum- 
stances; the defendant should have an- 
swered, " I will return it to you in the state 
in which it now is." 

• Lord Drnman, C. J.— The count in 
trover was founded on the demand and re- 
fusal, and I thought at the trial that the 
refusal to accede to the qualified demand 
proved was not a conversion, but was rather 
a complaint of the gun and a refusal to re- 
pair it 

Williams, J. — The point of the conver- 
sion was, I think, properly put to the jury 
by my Lord ; the demand proved was not 
the sort of demand, upon the refusal to 
comply with which a conversion can be 
founded. 

Coleridge, J. — The ruling of my I<ord 

as to the demand and refusal was quite 

right; it was a qualified demand which 

could not be complied with.* — Rule re 

fusedA 



PRACTICAL POINTS. 

QUEST AT AN INN. 

No rule is better settled than that an inn- 
keeper must receive a guest, but this rule 
is subject to certain qualifications, as ap- 
pears by the following case : — 

Although a traveller is entitled to rea- 
sonable accommodation in an inn, be is not 
entitled to select a particular apartment, or 
to insist upon occupying a bedroom for the 
purpose of sitting up all night, so long as 
the innkeeper is willing, and offers to fur- 
nish him with a proper room for that pur- 
pose. Lord Abinger, C. B.— - M I am of 
opinion that the plea is sufficient. I do not 
think a landlord is bound to provide for 
his guest the precise room the latter may 
select. Where the guest expresses a de- 
sire of sitting up all night, is the landlord 



* Wigbtman, J., bad left tbe court. 

t See Thorrvpton ▼. Shirley, (1 Esp. 31) aa to 
demand, and Seitrin v. KeppeU, x 4 Bap. 166.) ai 
tfatjafuaal. 



bound to supply him with candle-ligbt in a 
bedroom, provided he offers him another 
proper room for the purpose 1 The plea 
shows that the landlord did every thing that 
was reasonable. The short question is, is 
a landlord bound to comply with tbe cap- 
rice of his guests, or, is he justified in say- 
ing* you shall not stay in a room in this 
way, and under these circumstances? I 
think he is not bound to do so. AH that 
the law requires of him is, to find far his 
guests reasonable and proper accommoda- 
tion ; if he does that, he does all that is 
requisite. I am also inclined to think, 
notwithstanding the case which has been 
cited of Rex v. Jones, 7 Car. $• P. 213,. that 
the declaration is bad for want of an alle- 
gation of a tender of the amount to which 
the inn-keeper would be entitled for the 
entertainment furnished to his guest. It is 
not sufficient for the plaintiff to allege that 
he was ready to pay ; be should state fur- 
ther, that be was willing, and offered to pay. 
There may be cases where a tender may 
be dispensed with ; as, for instance, where 
a man shuts up bis doors or windows, so 
that no tetider can be made ; but I rather 
think those facts ought to be stated in the 
indictment or declaration; and I have, 
therefore, some doubt as to the complete 
correctness of the judgment of my brother 
Coleridge in the case cited ; but it is not 
necessary to decide that point in tbe pre- 
sent case. This rule must be discharged. 
Rule discharged. Fell v. Knight, 8 M. $■ W. 
269. 
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Lex Loci Contractus. 

Where a bill of exchange was drawn 
in England, and accepted by a French 
house, and an action was brought by the 
endorser against the payee and endorsee, 
both plaintiff and defendant 4 being domi- 
ciled in England, it was held, that due no- 
tice of the dishonor by the acceptor was 
parcel of the contract ; that the bill, being 
made payable by the acceptor abroad, wasa 
foreign bill, and the lex loci contractus must 
therefore prevail, and that it was sufficient 
for plaintiff to show that he had given defend- 
ant such notice of the dishonor, and protest, 
as was required by tbe law of France. 
Speaking of the delay in sending notice of 
dishonor, Lord Denman, C. J., observed, 
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" Still, although the delay in question was 
occasioned by the difficulty of registration, 
the plaintiff will not be the less entitled to 
our judgment in his favor, if he can estab- 
lish two things : that he gave bis notice in 
due time, according to the French law ; 
and that the French law is to govern the 
decision of the case ; and these are really 
the points on which the case turns. The 
first of these depends on the 165th section 
of the code, which, being appealed to on 
both sides, we are at liberty, and indeed, 
are compelled, to examine and form our 
judgment upon ; as was done by the Court 
of C. P., in Trimbey v. Vignier, 1 Bing. 
N. C. 151. The language of the section 
does not make it immediately clear ; whe- 
ther the period of time there specified, ap- 
plies both to the notification of the disho- 
nor, and the usual citation in default of 
payment, or only to the latter. The words 
are, " 11 doit luifaire notifier le protit, et a 
defaut de remooursement le /aire, citer en 
Jugement dans les quinze jours qui suinent 
la date du protit, si celui ci reside" Sfp. 
But as no other distinct limit of time is 
given within which the notice must be 
given, it seems to us, upon the whole, that 
the fifteen days and the other proportional 
allowances of time which follow, apply to 
the notice, as well as to the formal citation. 
The former must be done so much within 
the period as to allow time for the doing of 
the latter also, in case of non-payment be- 
fore it expires. The second point was ad- 
mitted properly to depend on this, whether 
the noti6cation of the dishonor be parcel 
of the contract, or only an incident to the 
remedy at law for the breach of it ; if it be 
the former the lex loci contractus will pre- 
vail ; if the latter, the lex loci fori in which 
the remedy is sought. And this bill, being 
payable iu France, is a foreign bill ; and 
although actually made in England, must 
be taken as between the drawer and payee 
to have been rnade in France, according to 
the principle embodied in the civil law 
maxim, " contraxisse unusquisque in es loco 
tntelfigitur in quo, ut solvent, se obligavit." 
Dig. lib. xliv. tit. vii. 21. And if this be 
bo as between the drawer and payee, it is 
equally true as between the endorser and 
the endorsee ; the former of whom must 
be considered as the drawer of a new bill, 
payable at the same place in favor of the 
endorsee." Rothschud v. Currie, 1 A. & 
E. N. S. 43. 



REMARKABLE TRIALS, No. 1. 

CIRCUMSTANTIAL EVIDENCE. 

Bradford, the Innkeeper. 

Jonathan Bradford kept an inn in Ox- 
fordshire, on the London road to Oxford. 
He bore a respectable character. Mr. 
Hayes, a gentleman of fortune, being on 
his way to Oxford on a visit to a relation, 
put up at Bradford's. He there joined 
company with two gentlemen, with whom 
he supped, and in conversation, u n guard- 
edly mentioned, that he had then about him 
a considerable sum of money. In due 
time, they retired to their respective cham- 
bers; the gentlemen to a two-bedded 
room, leaving, as is customary with many, 
a candle burning in the chimney corner. 
Some hours, after they were in bed, one of 
the gentlemen, being awake, thought he 
heard a deep groan in an adjoining cham- 
ber ; and this being repeated, he softly 
awoke his friend. They listened toge- 
ther, and the groans increasing as of one 
dying and in pain, they both instantly arose, 
and proceeded silently to the door of the 
next chamber, from which the groans 
had seemed to come. The door being 
ajar, they saw a light in the room. They 
entered, but it is impossible to paint their 
consternation on perceiving a person wel- 
tering in his blood in the bed, and a man 
standing over him, with a dark lantern in 
one hand, and a knife in the other ! The 
man seemed as much petrified as them- 
selves, but bis terror carried with it all the 
appearance of guilt. The gentlemen soon 
discovered that the murdered person was 
the stranger with whom they had that 
night supped, and that the man, who was 
standing over him, was their host. They 
seized Bradford directly, disarmed him of 
his knife, and charged him with being the 
murderer. He assumed by this time the 
air of innocence, positively denied the 
crime, and asserted that he came there 
with the same humane intentions as them- 
selves; for that, hearing a noise, which 
was succeeded by a groaning, he got out of 
bed, struck a light, armed himself with a 
knife for his defence, and had but that mi-' 
nute entered the room before them* These 
assertions were of little avail; he was kept 
in close custody till the morning, and then 
taken before a neighboring justice of the 
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peace. Bradford still denied the murder, 
out with such apparent indication of guilt, 
that the justice hesitated not to make use 
of this extraordinary expressson on writing 
his mittimus, " Mr. Bradford, either you 
or myself committed this murder!" 

This remarkable affair became a topic of 
conversation to the whole country. Brad- 
ford was condemned by the general voice 
of every company, in the midst of all this 

S redetermination, came on the assizes at 
Oxford. Bradford was -brought to trial ; 
he pleaded not guilty. Nothing could be 
stronger than the evidence of the two gen- 
tlemen. They testified to the finding Mr. 
Hayes murdered in bis bed, Bradford 
at the side of the body with a light 
and a knife, and that knife, and the hand 
which held it, bloody. They stated, 
that, on their entering the room, he be- 
trayed all the signs of a guilty man ; and, 
that but a few minutes preceding, they had 
heard the groans of the deceased. 

Bradford's defence on his trial was the 
same as before ; he had heard a noise ; he 
suspected that some villany was transact- 
ing; he struck a light, snatched up the 
knife, the only weapon at hand to defend 
himself, and entered the room of the de- 
ceased. He averred that the terrors he 
betrayed were merely the feelings natural 
to innocence, as well as guilt, on beholding 
so horrid a scene. The defence, however, 
could not but be considered asweak y contrast- 
ed with the several powerful circumstances 
against him. Never was circumstantial 
evidence so strong, so far as it went. — 
There was little need for comment from 
the judge in summing up the evidence ; 
no room appeared for extenuation, and the 
prisoner was declared guilty by the jury 
without their even leaving the box. 

Bradford was executed shortly after, 
still declaring that he was not the murder- 
er, nor privy to the murder of Mr. Hayes ; 
but he died disbelieved by all. 

Yet were these assertions not untrue I 
The murder was actually committed by the 
footman of Mr. Hayes ; and the assassin, 
immediately on stabbing his master, rifled 
his pockets of bis money, gold watch and 
snuff-box, and then escaped back to his 1 own 
room. This could scarcely have been ef- 
fected, as after circumstances showed, more 
than two seconds before Bradford's enter- 
ing the unfortunate gentleman's chamber. 
The world owes this information to a re- 
morse of conscience on the part of the 



footman (eighteen months after the execu- 
tion of Bradford) when laid on a bed of 
sickness. It was a death-bed repentance, 
and by that death the law lost its victim. 



MISCELLANEOUS, 

PUaeantriee of the Law.— la the ancient Welsh 
laws, eats appear to have been an object of legal soli- 
citude. In the Dhnetian code, 283— (recently publish- 
ed)— it it declared that if a man parts from his wife 
he is 10 take away only ope, and leave the rest. 

And it is also declared, "that whoever shall sella 
cat, shall answer for her not going a caterwrnoJinf 
every moon, and that ahe devour not her kittens, and 
that abejiave ears, eyes, teeth, and nails, and bong a 
good mooser." 

Vulgar Error*.— I. That when a man designs 
to marry a woman that is in debt, if be take her from 
the priest clothed only in her shift, he will not be heme 
to her engagements. 2. That there was no land-tax 
before the reign of William III. 3. That if a ctiminal 
is hanged an nour and revives, he cannot be executed. 
4. That a funeral pawing over any place makes it a 
public highway. 6. That a husband has the power of 
divorcing his wife, by selling her in open market with 
a halter round her neck. 6. That recond cousins may 
not marry, though first cousins may. 7. That it is ne- 
cessary in some legal process to go through a fiction 
of arresting the king, which is done by placing a riband 
across the road, as if to impede his carriage. & That 
the lord of the manor may shoot over all the lands 
within bis manor. 9. That pounds of butter may he 
of any number of ounces. 10. That bull beef should 
not be sold unless the bull had been baited previously 
to being killed. 11. That leases are made for nine 
hundred and ninety-nme years, because a lease of a 
thousand years would create a freehold* 12. That 
deeds executed on a Sunday are void. 13. That ia 
order to disinherit an heir-at-law, it ia necessary to 
give him a shilling by the will, for that otherwise he 
would be entitled to the whole property. 

Bstraetjrom Affidavit.— And deponent salt* that 
the said Hook' em Typ thereupon threatened to kuk 
deponent to the devil, and deponent verily believes that 
the said Hook'em would have so sfensbut for the inter- 
ference of the said Tinjpkins, who subdued the obdu- 
racy of said Hook'em. 

Going to the devil— H Did you present your aeeoeat 

to the defendant 7" inquired a lawyer of a client. " I 
did, your honor." " And what old he aay 7" '* He 
told me to go to the devil !" H And what did yon do 
then 7" "Why 1 came to you." 

Eloquence.— The** affidavits, sir, attJuU of 
fy, and repute with nothing" 

Lord Sandwich.— -Lord Sandwich, when full dressed, 
bad a dignified appearance; but to see hiffi ia the 
street, he had an awkward, careless gait Two gen- 
tlemen observing him when at Leiceaier, one of them 
remarked, " 1 think it ia Lord Sandwich coming ;" the 
other replied that be thought he was mistaken. 
"Nay," says the gentleman, "I am sure it is Lord 
Sandwich ; for. if you observe, he is walking down 
both sides of the street at once." But Lord Sand- 
wich gave a better anecdote of himself:—*' When I 
was at Paris, I had a dancing-master ; the men was 
very civil, and in taking leave of him, I offered him an? 
service in London. ' Then, 1 said the man, bowing. *I 
should take it as a particular favor if your lordship 
would never tell any one of whom you " 
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BVFKCT Or IGNORANCE. •• 

Wx will dow advert more particularly to 
tbe maxim " Ignorantia jitm non excusat." 
Ignoraoceof law, or error respecting it, is oo 
aiich excuse as will avert the legal conse- 
quences of either ; " for no one can be pre- 
sumed misconusantofthelawby which he is 
governed." (Plowden, 342, IS4.) This max- 
im is mainly in regard of the public, that 
ignorance cannot be pleaded in excuse for 
crimes. (Per Lord Chancellor King, in 
JLamsdoum v. Lansdown, MoseUy's R. 364.) 
" Ignorance of the law (though invincible) 
doth not excuse as to the law but in few 
cases, for every man is bound at his peril 
to take knowledge what the law is, as well 
the law made by statute as tbe common 
law/ 9 (Doct. if Stud. 16th edition, p. 250, 
Dialog. II. chap, xlvi.) Hale thus illus- 
trates this maxim :— '• Ignorance of the 
municipal law of tbe kingdom, or of the 
penalty thereby indicted on offenders, does 
not excuse any who are of the age of 
ditcretion and compos mentis from the 
breach of it, because every such person is 
bound to know the law, atid presumed so 
to do." (lffafe'tP. C. 42.) 

The reason for the maxim is that of ne- 
cessity. It prevails, " not that all men 
know the law, but because it is an excuse 
whicb every man will make, and no man 
can can tell how to confute him." Selden 
(an quoted in tbe 2d edition of Starkie on 
Slander, Prelim. Disc, p. cxl., note ; and 
eee, per Holt, O. J., in Phillips v. Bury, 2 
T. K. 358J note ; and, per EUenborough, 
C. J., in 2 East, 472, RUbie v. Lumley.) 

Blackstone says, a mistake in point of 
law, which every person of discretion not 
only may, but is bound and presumed to 
know, is in criminal esses no sort of de- 
fence. Ignorantia juris non excusat, is as 
well the maxim of oar own law as it Was 
of tbe Roman. (4 Comm. 27.) But it 
seems, that persons, under tbe age of 

27 



twelve, having discretion, and knowing 
good from evil, shall not have a corporal 
punishment under a penal statute, except 
in the case of the old maxim of the law 
for eschewing murders and felonies, that 
if an infant do either at such years as he 
has discretion to know the law, be shall be 
punished as if of full age, (for tnalitiasup- 
pUt cUatem, 4 Bla. C. 23.) He may, however, 
it seems, forfeit bis good* under a penal 
statute; but these cases are not on the 
ground of ignorance, but on that of pun- 
ishiug or not punishing persons who, 
though not ignorant, are of tender age. 
(Doct. 4- Stud., chap, xlvi) The rule ma- 
litiasupplet estates* is here amplified by St. 
German. 

The operation of the principle, jhat ig- 
norance of the law shall not avail, is also 
carried out in civil cases, eveu where an 
obscure local act bas been overlooked if 
the legislature has declared it a public act; 
for that clause, though merely for the pur- 
pose of simplifying proof of it, makes it 
part of the general law of the land, which 
all are bound to take notice of. (Parker 
▼. Elding, 1 East, 352, recognized in West 
v. Turner, 6 Ad. 4> Eli. 614 ; see Wood- 
ward v. Cotton, 4 Tyr. 689 ; 1 Or. M. %R. 
478; Beaumont v. Mountain, 10 Bing. 
404. 

In the well known case, Bilbie v. Lutn- 
ley, (2 East, 469,) an underwriter sued an 
insured to recover a loss paid by him on a 
ship policy. A material letter, oot com- 
municated to the insurer at the time of ef- 
fecting the policy, was shown him before 
the adjustment ; so that, though not ap- 
prized of the law, that the concealment of 
tbe letter vitiated the policy, he bad full 
knowledge of the facts on wbich that law 
arose. The court held, that tbe under- 
writer could not recover, and declared the 
principle to be now well established: — 
" That, if a party, voluntary and with full 
knowledge, (or means of knowledge,) of 
all the /acts of a case, pays the money, he 
cannot recover it back on account of hav- 
ing made the payment in ignorance of the 
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law applicable to the facts." (And see 6 B. 
ifJOr. 677, per Bailey \ J.) The court en- 
forced the bill against him on that subse- 
quent promise, it having been made long 
after the dishonor, and with knowledge of 
all the facts, saying that the defendant 
could not defend himself on the ground of 
ignorance of the law when he made the 
promise. (Stevens v. Lynch, 12 East, 38. 
See Gotnery v. Bond, 3 M. <$• Sel. 378.) 

Again, a purchaser of land or goods will 
not be protected by his ignorance of a bet- 
ter title to them in some one who was not 
party to the sale. (Doot. It Stud., Dialog. 
II., chap, xlviii.) 

Coke says, " Ignorantxa lectionis et lin- 
gua/ 9 (viz. not knowing how to read a deed, 
or, not understanding the language in 
which it is written,) may excuse the in- 
tended obligor from executing and deliver- 
ing it ; but ignorance of its sense and ope- 
ration in point of law, will not. (2 Rep. 
3 &.) 

But, in cases brought before courts of 
equity, when dealing with matters exclu- 
sively bolonging to that jurisdiction, relief 
is afforded against ignorance of the law. 

Of four brothers, the second died ; the 
eldest entered his lands, and the youngest 
claimed them. They applied to a neigh- 
boring schoolmaster for his opinion, which 
he gave in favor of the youngest, on the 
ground that lands could not ascend. The 
eldest thereupon agreed to divid* the land 
in dispute with the youngest, declaring be 
bad rather do so than go to law, though he 
had the right ; and executed a release of 
the moiety to the youngest, and a bond in 
a penalty for his quiet enjoyment of it 
The youngest afterwards died, leaving an 
infant son, on whom the moiety descended. 
Lord Chancellor King decreed, that the 
bond and conveyance should be delivered 
up to the eldest brother, as having been 
obtained by mistake and misrepresenta- 
tion,- declaring, that deeds so executed, 
could not be sustained in a court of equi- 
ty. (Lansdown v. Lansdown, Mas. Rep. 
364.) See this case commented on by 
Leach, Arguendo, 2 Meriv. Rep. 233, 328. 

In Bingham v. Bingham, (1 Vesey, 126,) 
the plaintiff was entitled to an estate, and 
was fully apprised of the instrument which 
created his title to it. He had an oppor- 
tunity of considering the effect of the in* 
strument, and of taking legal advice on it; 
yet, under a mistake of his rights, arising 
from a gross ignorance of the law, bought 



the estate from the defendant, who had no 
claim to it ; yet the court of equity decreed 
for the plaintiff, with costs. 

In Turner v. Turner, {2 Chan. Rep. SI,) 
there was a mutual mistake of parties as 
to title, and the court of equity relieved. 

In Pusey v. Disbouverie, (3 P. W. 32 l t ) 
a daughter released her rights to her or- 
phanage share by the custom of London. 
She was at the time ignorant of her right 
under the custom, and of its value, though 
told she might have her orphanage share. 
No* fraud appeared ; but the court of equi- 
ty would not suffer the heir to take advan- 
tage of her ignorance, whether of law or 
fact. (And see Arguendo by Lemek irBeU, 
in Cholmondeley v. Chnton, 2 Meriv, 237, 
274.) 

However, the mere circumstance, that 
the principles of a court of justice are, in 
the main, those of equity, will not enable 
it to dispense with the positive enactments 
of a statute, though every party to a parti- 
cular transaction, thereby rendered illegal, 
may have been* ignorant of its character 
end consequence* (Em parte Brine, in re 
Budgctt, 1 Buck's Bankruptcy Cases. 19, 
109, on 5 Gee, 2, c. 30, § 24, toe case of a 
petitioning creditor receiving his debt is 
full.) 

The rule h as always been that, if a man 
has actually paid that, which in equity and 
conscience he ought to discharge, though 
not compellable by law to do so, e. g. a 
debt barred by the statute of limitations, 
or contracted in infancy, he shall not 
recover it again. (See per De Grew, 
G. J., in Farmer v. Arundel, % Bio. Rep. 
824.) 

But, where money is paid under a mis- 
take, (not adding of law or fact, aee 6 
Taunt. 154, per Gibbs, J.,) which there 
was no ground to claim in conscience, it 
may. (See per Lord Mansfield, Bsxe v. 
Dkkasou, 1 T. R. 286, treated as a single 
case by Sir James Mansfield, 6 Toast*. 
162.) 

Where, without fraud or any mistake in 
matter of fact, or ignorance offset, money 
has been paid, it cannot be recovered back ; 
forignorantialegisnenexeusat. (See per BuU 
ler, J., in Lowry v. Bcrdicu, Doug. 471 ; as 
relied on per Gibbs, J., in Brisbane r. De- 
ere*, 5 Taunt. 15a) Bu4 this application 
af the maxim, by Buller, J n ie impugned 
by Ckatnbre, J„ who puts the case of Leu* 
ry v. Bordku on the ground, that the trans- 
action being illegal, («. g. insuring m atop 
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without having interest fin her,) die maxim 
applied "in pari delicto potior est conditio de- 
Jendentis;" accordingly, after the ship b^d 
arrived safe, the insured failed to recover the 
premium paid. (Brisbane v. D acres, 5 
Taunt. 158. See, •Uo, by Lord Mansfield, 
Dong. 471.) 

However, if an officer of the law re- 
ceives a larger fee than he is entitled 
to by statute, in ignorance of the law, 
and acting on long usage in a particu- 
lar county, the surplus is recoverable ; for 
the positive enactment must prevail. (Dew 
v. Parsons, 2 B. ie Aid. 562.) 

Even a court of law has relieved against 
a cancellation of a deed, which took place 
under a mistaken opinion, that its objects 
were answered by a will of a subsequent 
date. They held, that the deed was can- 
celled, either by a mistake of fact, as to 
having made a provision by will for rais- 
ing money, which had not been. so made, 
or of law, as to the effect of the will as it 
stood in reality ; and, that in either point 
of view, the deed should be enforced. 
(Perrott v. Perrott, 14 East, 423; Onyons 
v. Tjrer, 1 P. Wms, 345 ; 2 Vem. 742 ; 
Pret. Ch. 459; Burtenshaw v. Gilbert, 
Cowpcr, 52 ; Hyde v. Hyde, 1 Abr. Eg. 
409) 

SM^SaiSSBBSBSaSKa^=seaaBBSEa!lSB9SSSSBSSSS!e95. 

IN BANKRUPTCY. 

•7. *, Pl o Sii o* Cmmt mt 



Before the Hon. Justice Ware. 

he ike Metier of the Petition of Charles 
W. Holm**, 

When the bankrupt law came into operation, it sua- 
peoded ail action upon future cases, arising unJer 
the Stale Insolvent Law. Where, however, the 
jsrisdierion over a case, has been acquired by the 
state tribunals before the bankrupt law waa io force, 
and rights have been acquired under the proceedings, 
the eeekrnpt law has not a retroactive operation to 
invalidate proceedings that were legal si the time 
wbea they took place, but the state law, having at- 
tached and Used the rUbta of parties, they are en- 
titled to proceed to the matter, and have the estate 
settled and distributed in conformity with the pro- 
visions of that law. 

Where a debtor made an assignment for the benefit of 
hie creditors is April, 1836, with a provieo that the 
creditors should release aod discharge him from their 
debts in consideration of the dividends they might 
receive:— Herd the Lai though such an assign men t 
ia id itself an set of bankruptcy, if seeds while the 
bankrupt act ia in force, yet eucb assignment, hav- 
ing been made before the bankrupt law came into 
o p o rati o a, the bankrupt law does sot, by relation 



seek, save the effect of rendering it void ab initio.* 
Held, also, that the ereditora who came in under 
such assignment, were not preferred creditors. 

The circumstances of this case appear 
in the opinion of his honor. 

Howard and Osgood, for the bankrupt. 

Ware, J. The first question, which has 
been argued upon the agreed statement of 
the facts, is, whether the assignee, under 
the voluntary assignment, shall retain and 
administer the estate under the state insol- 
vent law, or the assets shall pass to the as- 
signee of the bankrupt to be administered 
in bankruptcy. 

The assignment was good and valid to 
pass the property under the statute of 
Maine, of April 1, 1836, unless it was ren- 
dered void by requiring of the creditors a 
discharge of the debtor, as a condition of 
their becoming parties to taking any ad- 
vantage under the assignment. The act 
requires that all assignments made by debt- 
ors for the benefit of creditors, shall pro- 
vide for an equal distribution of all the 
estate among such creditors as become 
parties to it ; but is silent as to any terms 
which the debtor may impose as a condi- 
tion of taking under it. The debtor was 
required in this case of the creditors as a 
condition, a release and discharge from the 
whole debt in consideration of the divi- 
dend they may receive, although it may not 
be fully paid. The decisions of the courts 
of this state have established the principle, 
as a rule of local law, that such a condition 
in an assignment does not destroy its vali- 
dity, nor render it void as being fraudulent 
against creditors. 5 Grcenleaf 245 ; 6 ib. 
375; 2 Fairfield, 41. It would seem, 
therefore, that the assignment may be sup- 
ported as a valid assignment under the 
statute, although it is connected with con- 
ditions not named in the act, such condi- 
tions being authorized by the local law. 

The assignment had been made, the 
creditors had become parties to it, the es- 
tate was disposed of, and one creditor had 
been paid his dividend before the bankrupt 
act went into operation. It was decided 
by the circuit court, in Ex parte Eames, (5 
Law Reporter, 1 17,) that the bankrupt law, 
as soon as it went into operation, suspended 



• See the opinion of Judge Betta, Ex p. Qnacken- 
boea, ante, p. 146, with reference to a preference made 
to ereditora in coniempUtien of the passage of a bank* 
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all action on fulure cases, ariaing understate 
insolvent laws, where the insolvent persons 
came within the purview of the bankrupt 
act But the decision is expressly limited 
to future cases ; and it is stated, in the opi- 
nion of the court, that different considera- 
tions might apply where proceedings had 
already been commenced under the state 
laws, Where the jurisdiction over the case 
has been acquired by the state tribunals ber 
fore the bankrupt law was in force, and 
rigbis have been acquired under the pro- 
ceedings, the bankrupt law cannot have 
a retroactive operation to invalidate pro- 
ceedings that were legal at the time when 
they took place. And the state law, having 
attached and fixed the rights of parties, they 
are entitled to proceed in the matter, and 
Jbaye the estate settled and distributed in 
conformity with the provisions of that law. 

My opinion is, that the assignees, under 
the voluntary assignment, have a right to 
retain the property, and administer it under 
the assignment. It may be true, as was 
contended at the argument, that such an as- 
signment is, of itself, an act of bankruptcy, 
and consequently is sufficient to bring the 
party and his estate within the jurisdiction 
of the bankrupt court, if made when the 
bankrupt act is in force. But having been 
made before, and when it was a legal and 
valid act, the bankrupt law will not, by rela- 
tion back, have the effect of rendering it 
illegal and void ab initio. 

The second question is, whether the pe- 
titioner is entitled to his discharge. The 
objection is founded on the assignment. 
The proviso in the second section of the 
act declares, that if it shall be made to ap- 
pear in a case of voluntary bankruptcy, that 
the bankrupt has, in contemplation of the 
passage of a bankrupt law, by assignment, 
or otherwise, given or secured any prefe- 
rence to one creditor over another, he shall 
not receive his discharge, unless the same 
shall be absented to by a majority in inte- 
rest of those creditors who have not been 
so preferred. There is no preference in 
this assignment made by the deed itself. 
By annexing to it a condition, that the cre- 
• ditors, by becoming parties, and taking un- 
der the assignment, shall discharge the 
debtor, it may in its operation, establish pre- 
ferences. But then the condition, to which 
the creditors are required to submit, is no- 
thing more than would result from bank- 
ruptcy ; that is, it operates to discharge the 
debtor. This is not such a preference, in my i 



opinion, as is condemned by ibis proviso in 
the law.* 



V. 8. Circnit C#art of 1 

Before the Hon. Joseph Stout. 

Ex parte Lucius E ames.jk the Matter of 
hie Petition in Bankruptcy. 

As soon u the bankrupt act of 1641 came ioto opera- 
tion, it suspended action on ill future cases under 
the state insolvent laws. 

Where a petitioner filed his petition, praying for a 
decree in bankrupcy, in April, 1842, bavins: in the 
month of March preceding applied for the benefit 
of the State Insolvent Act, and an assignee had 
been appointed under the latter proceeding :— Held, 
that the court in bankruptcy had the power to issue 
an injunction asainst such ensignee, to restrain his 
further intermeddling in the estate and cfteotaof ts» 
petitioner. 

The circumstances, under which this 
application was made, sufficiently appear 
in his honor's opinion. 

Dehon, for petitioner. 

Story, J. The question for the decision 
of this court is, whether by law, an injunc- 
tion can be issued against Ay res, the assig- 
nee of Eames, under the insolvent act of 
Massachusetts, as prayed for in the peti- 
tion of Eames; and this involves the sim- 
ple consideration, whether the Bankrupt 
Act of the United States of 1841, cb. ix. t 
when it came into operation in February 
last, suspended the operation of the Insol- 
vent Act of Massachusetts, as to persons 
within the*purview of the bankrupt act, 
who might afterwards become insolvents. 
If it did, then the injunction ought to be 
granted ; if it did not, then it should be 
refused. 

My opinion is, that as soon as the bank- 
nipt act went into operation in February 
last, it, ipsofacto, suspended all action upon 
future cases, arising under the state insol- 
vent laws, where the insolvent persons 
were within the purview of the bankrupt 
act. I say, future cases, because very dif- 
ferent considerations would, or might ap- 
ply, where proceedings under any state in- 
solvent laws were commenced, and were in 
progress before the bankrupt act went into 
operation. It appears to me, that both 
systems cannot be in operation or apply at 
the same time to the same persons ; and 



• See Ex p. Creditors of Quackenboss, ants, 146, 
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Where the state and national legislation 
upon the same subject, and the same per- 
sons, come in conflict, the national laws 
must prevail, and suspend the operation of 
the state laws. This, as far as 1 know, has 
been the uniform doctrine, maintained in 
all the courts of the United States. 

Indeed, I consider this whole matter in 
effect disposed of by the reasoning of the 
supreme court in the case of Siurgis v. 
Crowninthidd, (5 Wheaton R. 122 ) Mr. 
Justice Washington and myself were of 
opinion in that case, that the power to pass 
a bankrupt law was exclusively vested hi 
congress by the constitution of the United 
States; and that no state could pass a 
batik nipt law, or an insolvent law having 
the eflect of a bankrupt law, where it dis- 
charged the debtor from the obligation of 
bis prior contracts.* Mr. Justice Todd 
was absent from indisposition, and there- 
fore did not sit in the cause. The other 
four members of the court (constituting a 
majority) concurred in the decision, which 
was pronounced by Mr. Chief Justice Mar- 
shall. But all the court were agreed, that 
when congress did pass a bankrupt act, it 
was supreme, and that the state laws must 
yield to it, and could no longer operate 
upon persons or cases within the purview 
of such act. The enactment of such an 
act suspended tbe state laws on the same 
subject, and created a disability in the 
states to exercise powers of the like na- 
ture.t The court went farther, and asserted 
that the bankrupt act of 1800, ch. xix. had 
that very operation, except so far as the 
61st section of the act modified or allowed 
the exercise of the power by the states.} 
The case of Ogden v. Saundei$,( 12 Wheat R. 
213, 264, 269, 273, 276, 273, 296, 31 1, 314.) 
fully recognised, and has always been un- 
derstood to confirm and settle the same 
principle. It seems to me, therefore, that 
nothing remains, upon which an argument 
can be founded, that the insolvent laws of 
Massachusetts are not, as to persons and 
cases, within the provisions of the bankrupt 
act, completely suspended. Each system 
is to act upon the same subject matter, 
upon the same property, upon the same 
rights, and upon the same persons — credi- 
tors, as well as debtors. Both cannot go 



* See Mr. Justice Waabineton's opinion in Ogden 
r. S tunden ( U WneaMn EL 263, 264.) 

t Siurgis t. &»»4*M*Mjd,<4 WhsfttonR. 196.) 

* Id. p. 201, 202. 



on together, without direct and positive 
collision ; and the moment that the bank- 
rupt act does or may operate upon the 
person or the case, that moment it virtu- 
ally supersedes all state legislation. 



C S. District Ceurt for the HaatWra District 
•f New-Yerk. 

Before tbe Hon. S. R. Bbtts. 

Ex parte Alexander Greaves, a Bank- 
rupt. 

Proceedings in bankruptcy cannot bo conducted in 
forma vauperU. The general assignee's expenses 
meal therefore be paid prior to bis acting on the 
decree. 

This was an application to the court to 
allow the bankrupt to complete his pro- 
ceedings without paying the assignees' 
fees for acting on the decree. Tbe affi- 
davit set forth, that the bankrupt was poor 
and destitute of all means of support, or 
to pay the expenses of obtaining the bene- 
fit of the act, that the general assignee re- 
quired an advance of ten dollars prior to 
acting on the decree; tbe affidavit further 
stated, that tbe bankrupt bad no property 
or effects, and that none passed to the as- 
signee by the decree. 

Edwards moved, that the bankrupt 
might be allowed to complete the proceed- 
ings without any action of the assignee 
under the decree. 

Betts, J. No provision is made by the 
bankrupt act, enabling parties to conduct 
proceedings forma pauperis, and the act 
evidently contemplates that they shall dis- 
charge all expenses incident to the prose- 
cution of their application. Indeed, par- 
ties may well be regarded as bringing 
suits or actions to euforce in their own fa- 
vor the provisions of the statute. This 
would properly characterize the proceed- 
ings in cases of involuntary bankruptcy, 
and there is no great incongruity, or inapt- 
tiess of expression, in applying it to those 
of the voluntary bankrupt. He seeks to 
be declared exonerated from bis debts by 
judgment of the court, and it would not 
he extraordinary or inequitable, Ui»t he 
should provide for all expenses created in 
securing a decree so exclusively for his 
own benefit. These expenses* except in 
case of opposition, could rarely exceed the 
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costs ia an ordinary collection suit. There 
are other considerations, which will pre- 
vent granting the motion now made. It 
seeks to impose upon the court duties ap- 
propriate to the assignee. Upon the prin- 
ciple of this application, the court may be 
called upon, in each case, to withhold the 
matter from an assignee, by declaring 
there is no estate to collect or distribute, 
and that, therefore, the assignee need take 
no steps respecting it This would abro- 
gate a provision of the law, of great im- 
portance to creditors. The assignee stands 
as trustee in their behalf, stimulated by his 
persona) interest, to search out and collect 
for their benefit, every species of property 
belonging to the baukrupt.and most assured- 
ly the court will be very cautious in inter- 
fering with this main protection to tbeir 
interests provided by the law. Besides, 
the substitution of the eourt for the assig- 
nee would be inconvenient in the extreme, 
if the law allowed it to be done. The 
mere ex parte statements of the bankrupt 
would, generally, be all the evidence it 
could command, and, instead of being 
aided by the vigilance and personal exami- 
nation of an assignee, applied to the sub- 
ject, questions respecting a bankrnpt's es- 
tate aud rights would have to be disposed 
of upon such representations as be might 
choose to lay before the court. The pre- 
sent case illustrates both the inconvenience 
of that method of proceeding, and also 
the mischiefs that might result from it. 
The bankrupt, on presenting his petition, 
filed also a sworn inventory of property, 
which would seem to promise to yield 
something to his creditors. Possibly the 
expectation of benefit from the assignment 
may have induced them to acquiesce in a 
decree. After the decree is perfected, the 
bankrupt presents his affidavit, that the es- 
tate scheduled was not his property, but 
had been previously assigned or conveyed 
by him, and asks the court to take the de- 
cree out of the bands of the assignee, and 
to give him the benefit of the act without 
having any investigation of his affairs or 
estate. The reason urged for so extraor- 
dinary an interposition is. that the assignee 
demands an advance sufficient to cover his 
expenses before he will act upon the de- 
cree ; and this, the bankrupt says, be is 
unable to furnish. If the demand of the 
assignee was shown to be unreasonable in 
amount, the court would take measures ' 



immediately to protect the party; bat 
that some mode should be provided (or 
indemnifying the officer in the execu- 
tion of his duty, cannot be denied. The 
court might have required bonds of the 
bankrupts in all cases, to cover necesurj 
charges ; but it was thought more simple 
and more advantageous to them to leave 
them to arrange the manner of indemnifi- 
cation with the assignee. If any assets are 
realized, the expenses will ultimately fall 
ou the estate, and if not, it is one of the 
charges the bankrupt roust meet as neces- 
sarily incident to his proceeding. The 
court must be informed through the officii! 
report of the officer designated by thests- 
tute, that the bankrupt has delivered over 
his estate, or furnished means by which k 
can be traced out, and called in, before a 
decree of final discharge can properly pass. 
The assignee, and his appropriate offica 
in this case, can no more be dispensed with, 
than any other branch or particular of the 
proceedings, directed by congress ; and a 
bankrupt might, with like propriety, be- 
cause of his poverty or undeniable probi- 
ty, solicit the court to decree him his d* 
charge in the first instance, and dispense 
with every preliminary proceeding, as ask 
to be relieved from making an assignment, 
and enabling the assignee to furnish the I 
report to the court demanded bj the 
rules. 



IN CHANCERY. 



Before the Hon. Murray Hoffman, As- 
sistant Vice-Chancellor. 

Michael Sanford v. Tbe Trust FireJ* 
surance Company. — March, 1S4&. 

parol agreement. 

Where one of the sections of the charter of in w«* 
ranee company prescribes, -'that the pofe* 
meat be aubaertbed by the president, and <*">' 
tersigned by tbe secretary, and shall be biwunf 
and obligatory as if under seel, "every policM" 
every contract with the company, mutt m ■ 
writing to be binding ip a court of law. J* 
wheie no right at law can ariae omil • P™2 
is regularly executed, the rule applicable to * 
statute of frauds may be applied. Thsa, if a on* 
tract is perfect in all it* essential particular!, "* 
court will interpose its authority— where h***?^ 
appears that an agreement is in cone«mniate,«J|* 
party complaining neglecta, after several rrtp*' 
lions, to complete hi* engagement, he caODtf** 1 
the aid of the court to enforce his contract 

A party dealing with a chartered^ 
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to bat* knowledgs of tbo 

ter. 



of the cbsf- 



Thb bill in this case was filed by the 
plaiotiff, the receiver appointed by the 
Court of Chancery, of the estate of Cowles, 
Brothers & Co., for the performance of a 
parol agreement for an insurance. It al- 
Uged> that about June, 1839, Cowles, Bro- 
thers & Co,, being the owners of the Man- 
hattan Chemical Works, were applied to 
by the Incorporated Trust Fire Insurance 
Company to insure the same ; that their 
surveyor applied to them for such pur- 
pose, and offered to effect such insurance 
at one and a half per cent; that about 
July, 18J9, the company, by their presi- 
dent, agreed with Cowles, Brothers & Co. 
to insure for one year to f >000. The con- 
tract having been concluded, the president 
declared and stated to Cowles, Brothers & 
Co., that they might consider themselves 
insured from (be 1st of July, at the amount 
and rate aforesaid. That, on such insu- 
rance being effected, an entry thereof was 
made by the president in the books kept 
at the office. Jt appeared that Cowles & 
Co. had not paid the premium on such in- 
surance, but they alleged, that they were, 
at the time the iuaurauce was effected, and 
ever since have been, ready and willing to 
pay the premium ; that the premium never 
was demanded of them by the company, 
and that it was merely through hurry and 
the pressure of business that the policy 
was not issued to or demanded by them. 
On the 17th August, a fire occurred, by 
which damage was done to a large amount. 
Since the fire occurred, the premium had 
been tendered by the plaiutiff, and a de- 
mand made for the policy ; but the com- 
pany refuited-no receive the premium or 
execute a policy. 

By the defendant's evidence, it appeared 
that Cowles & Co. bad, on various occa- 
sions, been requested to pay the premium 
on their insurance, and that they were in* 
formed, that the memorandum in question 
amounted to nothing definite, and, if they 
wished to be insured, they must pay the 
premium, and complete the insurance ; 
that on one occasion (several days before 
the fire) the surveyor to the company in- 
formed Cowles, that he must call immedi- 
ately at the office of the company, and at- 
tend to the insurance ; that Cowles pro- 
mised to call at four o'clock on that day ; 
and bo was then told, that unless be 
called at that boor and closed the business, 



the company would not be bound by their 
agreement, and in case of loss, would not be 
bound by the same. Cowles, however, did 
not call at the time appointed, or at any 
time previous to the fire ; that in conse- 
quence of such neglect, the company con- 
sidered the agreement /or insurance as 
abandoned, and at an end. 

A. & Johnxm and Owen, for the com- 
plainant. 

L. H. Sanford, for the defendant. 

The Assistant Vice-chancellor. I 

shall first examine the question of the validi- 
ty of an insurance by parol. I find nothing 
in the books upon the subject, except the 
observations of some judges, and the state- 
ments of elementary writers. Lord Ellen- 
borough, in Sa/vin v. James, (6 East, 583,) 
says, that under the view taken of the case, 
it would not be necessary to say, whether 
an insurance can be made by parol against 
the perils insured against by that policy. 
It was a fire insurance. 

In Smith v. Odlm, (4 Yeates, 475,) Cfa. 
J. Tilghman said, he did not mean to ex- 
press an opinion as to the validity of a pa- 
rol insurance. Smith, J., said, be would 
not say, that a parol insurance could not 
be valid ; but it was worthy of remark, 
that there is no instance be ever beard or 
read of, where such an insurance has been 
made. Wore it sanctioned, it would be 
productive of much more uncertainty and 
inconvenience, of fraud and perjury, than 
parol sales of land. 

But the charter of the company bears 
strongly upon the question. 

I take it, that a party, dealing with a 
chartered company, is charged with know- 
.ledge of all the provisions of the chatter. 
SeeSaffordv. Wyckoff t (\ Hill's Rep. 11.) 

After a careful consideration of the sixth 
section, I am satisfied that this amounts to 
a legislative direction, that the contracts 
of insurance must be in Writing, and can- 
not be otherwise. 

After giving, in the first clause, a gene* 
ral authority to make contracts of insu- 
rance in very large terms, it prescribes, 
" that the policies must be subscribed by 
the president, and countersigned by the 
secretary ; and shall be binding and obli- 
gatory as if under seal ; and there shall 
b* distinctly and legibly printed or written 
upon the face of every policy of insurance, 
or other contract or obligation, made by 
the said corporation, the amount of ka ca- 
pital actually paid in." 
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To comply with this* last provision, it is 
manifest, that every policy, and not only 
that, but every contract, must bo written 
or printed. 

I therefore hold, that there can be no coo- 
tract of insurance under this and simitar 
charters, binding at law, end which can be 
enforced in a court of law, except it is em- 
bodied in a policy executed as prescribed. 
And then the clause of the policy, declar- 
ing that the policy shall not be binding 
until the premium is paid, comes in 
force. 

I may here notice, that the case of 
Western v. The North American Insurance 
Co., in the Superior Court, proceeded 
upon the ground of a credit actually given 
for the premium; that the policy was sub- 
sisting, and the premium was a debt. The 
promise to pay the clerk, the repeated calls 
tor payment, and the latter demanding, it 
by the next day, or the policy would be 
cancelled, amounted to a waiver of the con- 
dition. 1 do not doubt, from the opinion 
of the court, that, had the company, after 
the clerk left the policy without pay- 
ment, promptly given notice that the po- 
licy was utterly void until payment, no 
recovery could have been had. I go fur- 
ther, and consider that, had the company 
been entirely passive, they would have been 
protected. It was the insurer's duty to 
nave fulfilled his promise. He saw on the 
face of his security, that it was a dead let- 
ter without payment. 

Bat while no right at law can arise until 
a policy is regularly exeoured, there is yet 
room, in a class of cases, for the interposi- 
tion of this court. 

This court may take that liberty with 
this rule emanating from the charter, 
which it takes with the statute of frauds ; 
and it may not go further. If a contract 
is clearly proven, is perfect in all its essen- 
tial particulars, if the premium has been 
paid or proffered, or a credit expressly 
given, or it is charqed in account, then the 
refusal to execute the legal instrument be- 
comes a fraud, and this court will inter- 
pose. But, to interfere with the statute of 
frauds, this court has always demanded a 
plain and plainly proven contract, full in 
itself, and which the complaining party 
has done, fairly and readily, every thine in 
bis power to accomplish on his part. (See 
Story, vol. 2, p. 265.) 

It is, of course, not to be contended 
that the memorandum in the application 



book, was a sufficient redaction of the con- 
tract in writing. 

But, again, let it be taken for granted, 
that there was an agreement made between 
the parties on the 1st of July, sufficiently 
definite, made by sufficient authority, sod 
such as could have been enforced in this 
court, What was that contract 1 Nothing 
can be made of it, but that the presided 
bound the company to insure Cowlea,anfl 
execute a policy accordingly, upon rewir- 
ing the premium ; and Cowles agreed to 
pay the premium, and take the policy. To 
suppose, that the president treated in 
company as then bound without payment, 
and Cowles expected that he was insured 
without payment, is wholly ont of the 
question. An express agreement to give 
credit might have varied the matter. 
Cowles then suggests a variation of tbe 
terras, or mode of carrying ont the coo- 
tract, and, in an important, if not an essen- 
tial particular. Nothing is then done by 
them to effectuate the agreement, or to 
settle the terms as they wished them mo- 
dified, for a period of six weeks. In tbe 
interim, the agent of the company re- 
peatedly urged him to call and fix the di- 
vision of the risk, as he wished. Tbe pre- 
sident had, several times, instructed their 
agent to apprize them, that they most call 
and settle the amount. But the testimony 
scarcely amounts to proof, that tbe 
Cowles' were apprized in terms that the 
premium roust be paid, or the company 
would not be bound. 

But it is distinctly in proof, that tbe pre- 
sident directed Dammers to inform them, 
that unless they called and adjusted tbe 
amounts, the company would be dis- 
charged. Dammers gives this notice, and 
especially, a few days before tbe fire, ex- 
pressly tells them, that they mum call and 
settle those amounts, or the c**npi»J 
would not be bound. They then agree to 
come upon a particular day, and neglect it 

Thus, then, in the view I have taken, 
and the one most favorable to tbe com- 
plainant, there was an incoosuramatee^ 
cutory agreement, which tbe party unret- 
sonably and suspiciously neglected to p** 
feet, and which lie persisted in negating 
after several requisitions to cotnpl* lc ^ 
and making one engagement to do * 
This course is pursued for six weeks, *""' 
out an effort to fulfil the contract, sod ptf 
tbe consideration. A loss then occur*. 

This, in my opinion, is sufficient to d* 
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cide the cause. If an insurance company 
can be held bound in such a case, after such 
gross neglect, and without ad agreement 
to give credit, I do not see but that a party 
may trouble himself very little about pay- 
ing his premium in any case, until a loss 
occurs. 



Alexander P. Stewart, Edward E. Mit- 
chell, William Johnson, and William 

H. BORROWES V. J AMES B. GlbNTWORTH, 

Jonathan D. Stevenson, and Natha- 
niel Pearcb. 

sale of an obfice — when legal. 

The principal point in this case will be 
found in bis honor's judgment. 

Mitchell, W., and Edwards, C. for com- 
plainants. 

Edmonds, for defendant. 

The Assistant V ice-Chancellor, after 
disposing of the merits in the cause, pro- 
ceeded :— The point, most urged in the 
cause was, that the transaction between 
Glentworth and Pearce amounted to a sale 
of the office of inspector, and was void 
within the statute. (2 R. S. 696, § 35.) 
The first inquiry is, what was the arrange- 
ment t Pearce and Stevenson were the 
owners of a very large store-house, stated 
Co be the best adapted to the inspection 
business in the city, and built for that 
purpose. Upon Glentworth's getting the 
office of inspector, they enter into a lease 
with him, by which the premises were 
rented during his continuance in office, 
at the rent of $10,000. This is dated the 
23d of July, 1839. It appears that Pearce 
was appointed deputy in February, and the 
rent began on the 18th of that month. 
The lease contains a clause, by which 
Olentworth pledges for the payment of the 
rent, all the fees to which he may be en- 
titled as tobacco inspector, after paying all 
the expenses of such inspection, and also 
all the sums due for storage, after deduct- 
ing expenses of such storage. There is 
nothing to show that the rent reserved 
was not a fair one. 

The instrument of the 24th of July, 

1839, provides, in substance, that Glent- 

worth is to receive out of the net earnings 

•2500 a year ; then, that Pearce shall have 

• 28 



a salary of $2000, or less, if the surplus 
earnings are less ; and its operation cer- 
tainly is, that, if the earnings pay the 
$2500 and the $2000, the surplus would 
go to Glent worth. The same is the effect 
of the instrument of October, 1839, raising 
the salary to $3000. Pearce, being duly . 
appointed the deputy, there was nothing 
singular or suspicious in delaying the set- 
tlement of his salary, until some experi- ' 
ence had been had of the profits ; and as 
it was, Pearce took the risk, (slight though 
it may have been,) of an abatement in his 
compensation. Glentworth was secured a 
given sum in the first instance, and ulti- 
mately all the residue, if any. 

So far, there is nothing which, by any 
construction, amounts to a sale of the 
office. The statute, (2 R. S. 696, § 35, 36, 
37,) prohibiting the grant to another of a 
right to discharge the duties of an office, 
is, of course, subservient to the statute 
authorizing expressly the appointment of 
a deputy, and pointing out his powers. 
Besides, the purchaser in such a case, is to 
give a reward or gratuity far the appoint- 
ment. Here the holder of the office in 
effect allows a salary out of its perquisites, 
and gets all the residue. 

I have carefully examined the Revised 
Statutes, and do not find any particular 
provision as to the compensation of the de- 
puties of tobacco inspectors, or any gene- 
ral provision upon the subject. The act 
of 1S13, (1 R. L. 109,) under which Hicks 
v. Brown was determined, (9 Wendell, 178,) 
specified the allowance to the deputies of 
the inspectors of flour ; but this is omitted 
in the Revised Statutes. Hence the power 
to appoint deputies, involves the power to 
agree upon their salary, or the deputies 
take the fees for all the work done by 
them. There is nothing prohibiting in 
terms the settlement of the salary between 
the inspector and his deputy. The ques- 
tion is, whether it is an evasion of the sta- 
tute respecting selling offices. 

1 tljink the case of Godolphin v. Tudor, 
decides the present. (2 Salk. 251 ; Willes, 
575, n.) Sir William Godolphin, being 
auditor of Wales for life, made the de- 
fendant bis deputy, quamdiu ee bene geue- 
rit, and by articles of agreement between 
them, he, the said defendant, in considera- 
tion 'of the said deputation, did covenant 
to pay to Sir William Godolphin the sum 
of «£200 per annum, and to save him harm- 
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less, &&, and entered into a bond for the 
performance of those articles. In an action 
of debt, brought on that bond, the breach 
assigned was for non-payment of «£400 
per annum for so many years — the defend- 
ant pleaded the statute of Ed. 6. There 
was a replication, and rejoinder, and de- 
murrer ; and Per Curiam — This is an office 
within the statute; but adjudged, that 
salary is certain in such case, if the prin* 
cipal maketh a deputation, reserving a 
laser sum of that salary, such deputation 
is good, notwithstanding the statute ; so, if 
the profits are uncertain arising from the 
fees, if the principal makes a deputy, re- 
serving a sum certain out of the fees and 
profits of the office, it is good ; for in those 
cases, if the fees will not answer the re- 
servation, the deputy is not to pay ; and, 
though a deputy by his constitution is en* 
trusted with the whole office of his prin- 
cipal, yet he hath no right to the salary or 
fees, for they still belong to the principal ; 
so that whatever he reserves to be paid 
out of them, is only a reservation of what 
was his before, and giving away the sur- 
plus to another. But where the reserva- 
tion or agreement is to pay generally, but 
not out qf the profits, the sum reserved must 
be paid at all events, and in such case it is 
voidrby the statute. See, aUo, Wheeler v. 
Trotter, (3 Swans. 174.) 

Smith v. CotteshUl, (2 And. 55, 107,) 
shows the class of cases to which the sta- 
tute applies. A., being surveyor of the 
customs, agreed with B., that B. should be 
his deputy, and that, in consideration 
thereof, B. should pay A. 4600, and 
d£ 100 annually ; a bond given for perfor- 
' mance of this agreement was held void, 
although coupled with another part of the 
agreement which was good. 

The agreement of July recites the 
lease, and the appointment of Pearce as 
deputy-inspector in February, 1839, (in 
which it is corroborated by the answer ;) 
and then provides, that Pearce is to receive 
for his services $2000 per annum, "pro- 
vided that the profits of the office yield that 
sum over and above the sum of $2500. 
But, in case they fall short of that sum, 
then the said Pearce's salary is to be re- 
duced accordingly; and, provided that 
the profits of the office do not amount 
to $2500, the said Pearce is to receive 
nothing for bis services, and fall back 
upon the rent allowed by the said Glent- 
worth for his support." 



After carefully considering this agree- 
ment, I am of opinton, that it did not bind 
Pearce to pay $2500, should the profits be 
less than that sum. In that event, Gleot- 
worth could get but the actual profits. 

And the agreement of October, though 
more ambiguous, must receive, I think, the 
same construction. Pearce was to get the 
additional $ 1 000, always provided that the 
net profits amounted to, and left Gleowoitb 
$2500 ; securing $2500, indeed, but out of 
the profits and earnings, not absolutely. 

Thus, the contract is, that Pearce shall 
be the deputy — that Glentworth shall get 
$2500 per annum out of the profits, if they 
yield that sum, and all the profits if they 
do not yield it ; that Pearce shall have do 
salary if the profits fall short of it; if they 
exceed it, he shall have all the excess up 
to $3000 ; and the surplus, if any, woold 
belong to Glentworth. I am of opinion, 
therefore, that this contract is not within 
the statute. 

Next, as to the lease. I cannot see on 
what ground, the pledge of the earnings to 
pay the reut can be overthrown. There 
is merely a contract to pay so much rent, 
and an agreement, that an attorney shall 
collect the perquisites of an office, and 
first, apply them to pay such rent There 
is here no reward given for a deputation 
of office. The case of Aste* v. ufftwtf, 
(3 Younge & Jervia, 146,) seems to roe de- 
cisive. The clerk to the Registrar in the 
Prerogative Court of Canterbury, being 
indebted to Asten, gave an order on bis 
deputy performing the duties, out of the 
moneys and perquisites, which should he 
received in respect of such office, to pay 
the debt by equal monthly payments. He 
had before executed a covenant to pay the 
amount therefrom, and to give such an or- 
der. The Lord Chief Baron held, that 
the statute of Edward had no bearing 
upon the question ; another class of cases 
bad more applicability, those which protect 
the servants of the public from their own 
improvidence, and secure to them the pos» 
session of resources derived from thepw* 
lie, and to enable them to perform their 
public functions. The incapacity of naval 
and military officers afforded an intelligible 
instance of the application of this rule. 
The situation of Asken, the clerk, was no*. 
however, an office within the principle* 

This case shows that the pledge of th* 
fees of an office is legal, if neither the ft"* 
tute of Edward, nor the principle of p ub " 
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lie policy, interposes. Certainly, a pledge 
for the rent or premises, essential to the 
conduct of the business, is open to neither 
objection. 

The leading case, cited by the counsel 
of the complainants, {Colly er v. Fulton, I 
Tur. & Russ. 459,) was one of a pledge of 
the commission of an officer in the army. 
On this important question in the cause, 
viz. as to the legality of (he transaction be- 
tween Pearce and Olentworth, I am of 
opinion, there is nothing to impeach it. 



COURTOFCOMMON PLEAS 



Before the Hon. M. Ulshoeffer and 
Judges Ingraham and I nous. 

John Peterkin t. David Cotheal. 

After a motion to eet aside the report of the referees 
has been denied with costs, a defendant majr open 
the report to contest the case upon the merits where 
his laches are excused or explained. 

* This was an appeal against an order 
granted by Mr. Justice Ingraham. It ap- 
peared that an action had been instituted 
under the lien law by the plaintiff, who was 
the sole contractor under Alanson Chase, 
the builder of three houses in Ninth-street, 
belonging to the defendant. The case was 
referred to Horace Holderi. The defend- 
ant rested his case before the arbitrator on 
a point of law, and the arbitrator found for 
the plaintiff The defendant moved to set 
aside the report, but his motion was de- 
Died, with costs. Subsequently he applied 
on affidavits for, and obtained an order to 
show cause, why be should not be permit- 
ted to open the report, and to go into his 
defence. 

For the plaintiff, it was said, that the ef- 
fect of this order would be to set aside the 
report ; that in the order confirming the 
report, leave was not given to the defend- 
ant to renew his motion ; that, at all events, 
the defendant should first have applied for 
leave to renew his motion to set aside the 
report. The case was submitted ou written 
arguments. 

Wanmaker, H. P., for the plaintiff. 

Slosson and ScheU, for the defendant. 

Per Curiam. In this case, I am not dis- 
posed to differ from the conclusions of 
Judge Ingraham on the merits of the ap- 
plication, and 1 think that his decision 
ought to be sustained. We might refute 



such a motion, If it was intended merely to 
introduce a technical defence. But whefl 
a defendant desires to contest a case upon 
the merits, we ought rather to lean in his 
favor. He rested, it is true, on a point of 
form rather than of substance ; but it was 
a point which had been decided to be good, 
and which, therefore, was not evidence, 
that he had no other defence on the merits. 
As the legal question was settled in his fa- 
vor by this court, in another case, he relied 
upon it solely : but as that point has been 
overruled, he may properly be relieved in 
the manner proposed by Judge Ingraham. 
The cases are not, perhaps, consistent as 
to a party being remediless who thus relies 
upon a legal ouestion, but we may allow a 
defendant to defend upon the merits, in any 
case where we think his laches are excused 
or explained. 

Appeal dismissed, and order at cham- 
bers confirmed, with $7 costs of resisting. 

THE LIABILITY OF THE ASSIG- 
NEES OF A LEASE. 

An assignee of a lease, who executes 
the assignment, is clearly liable for the co- 
venants of the original lease. He is liable 
for rent which accrues during his possession, 
and he is liable at law for the breach of 
any covenant, running with the land, com- 
mitted by himself. 

The principle of law is, that, so long as 
the privity of estate continues, the assignee 
is liable upon all the covenants running 
with the land. And " if upon the breach 
of any such covenant," said Lord Abinger, 
C. B., in a recent case,* "the lessor may 
sue him during the continuance of the as- 
signment, what is there to prevent him 
from bringing his action after the assign- 
ment 1 There may be cases of specified 
breaches of covenant, where, to hold the 
contrary, would be to commit great injus- 
tice. If the assignee can free himself by 
assignment from the liability to make good 
his own default, is his assignee to be 
charged with the whole amount? or, to 
whom is the lessor to resort 1 It can never 
be contended that, by an assignment to a 
beggar, an assignee shall be allowed to free 
himself from his vested liabilities. 

And where an assignee of leaseholds 
accepts the benefit of an assignment, he 

♦Htrley ▼. King, 2CM.AR.ia 
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will be held liable in equity to tbe cove- 
nants on his part, contained in the assign- 
ment, though he did not execute it. This 
has been recently so held by Lord hang- 
dale, M. R., under these circumstances : — 
In the year 1818, Mordant became the 
lessee of tho property in question for a 
term of years. He assigned that term in 
April, 1821, to Willson, and in April, 1823, 
Willson agreed to sign it to Chad wick. 
All the assignments previously made con- 
tained a covenant on the part of the as- 
signee to perform the covenants, and in- 
demnify his assignor ; but when it came to 
the transaction between Willson, the plain- 
tiff, and Mr. Cbadwick, there was, in the 
first instance, an agreement, by which it 
was provided, that Chad wick should take 
the lease, subject to the specifications con- 
tained in the lease ; and afterwards, an 
instrument was executed which purported 
to be an indenture or assignment to Chad- 
wick, and purported to contain a covenant 
on the part of 6 had wick to precisely the* 
same effect as the covenants contained in 
the former assignments. This instrument 
was executed by Willson alone, and not by 
Chadwick. In this state of things, Chad- 
wick having signed the agree meet, but not 
having executed the assignment, took pos- 
session of the property, and it cannot be 
doubted, /that he took possession of this 
property by -means of that assignment, 
whatever might be his liability at law, he 
became, in this court at least, bound to 
perform the covenants in the assignment." 
( Willson v. Leonard, 3 Beav. 373.) 

But, although an assignee of a lease is 
liable for all breaches of the covenants of 
the lease during the continuance of his in- 
terest, yet, on his assigning over, he may 
divest himself of his liability for breaches 
committed after the assignment, and this, 
although the assignment be to a pauper for 
the express purpose of shaking off his lia- 
bility, if the assignment be bona fide, and 
not tainted with fraud. The reason of this 
is, that, when once the assignee has parted 
with his interest, all privity of estate 
ceases between him and the lessor. A 
fraudulent assignment is no assignment at 
all. If a party assign nominally only, re- 
taining the beneficial interest all the time, 
it is fraudulent ; because, while he assumes 
to do one thing, he really does another ; 
he retains the benefit, and by a false act, 
endeavors to get rid of the burden. But, 
if he assigns really, getting rid of the bur- 



den, and giving up really tbe benefit also 
(if any) to his aasignee, it is not a fraudu- 
lent act. His motive for parting with it, 
or the other's motive for receiving it, is not 
enough to make it fraudulent ; if the act 
done be a real act, intended really to ope- 
rate as it appears to do. 1 ' (Per Alderton, 
B. ; Fagg v. Dobie, 3 You. & C. 103.) 

An equitable assignment will discharge 
the assignee, as well as a legal one. (Fagg 
v. Dobie, 3 You. & C. 103. 

An equitable assignee of an underlease, 
is clothed with the obligation to perform 
the covenants in the underlease, though he 
himself is the original lessor, and he cannot 
set up the non-performance of the cove- 
nants against hia lessee, as a ground for 
refusing performance of a covenant in the 
original lease. (Jenkins v. Portman, 1 Keen, 
435.) 

It was at one time thought, that an equi- 
table mortgagee of a lease became liable 
for the covenants in the lease, although he 
never had- taken possession, but this opi- 
nion is now overruled. 



SELECT ENGLISH CASES. 

COURT OF QUEEN'S BENCH.— Tkuuty Txas. 

Roscorla v. Thomas. — May 30, 1842. 

Declaration stated, that, in consideration that the 
plaintiff, at the request of the defendant, had bousbt 
of the defendant a horse for 30i. The defendant 
promised the plaintiff that it waa sound, and wa# 
free from vice— Held, on motion in arrest of judg- 
ment, that the declaration was bad, as not disclos- 
ing a sufficient executed consideration for the de- 
fendant's subsequent promise. 

Assumpsit. — The first count of the de- 
claration stated that heretofore* to wit, on 
the 29th September, 1840, in considera- 
tion that tbe plaintiff, at the request of tbe 
defendant, had bought of tbe defendant a 
certain horse* at a certain price, to wit, 
30/. The defendant promised the plain* 
tiff that the horse did not exceed five years 
off, and that it was sound wind and limb, 
perfect in vision, and free from vice. 
Breach, that the horse at tbe time of tbe 
making of the promise of the defendant 
was not free from vice, but, on the con- 
trary thereof, was then very vicious, ore, 
whereby the horse became of no value 
to the plaintiff, &c. Pleas : first, non- 
assumpsit; second, that tbe horse was 
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free from vice, and not vicious, &c., as in 
the first count alleged. At the trial before 
Wightman, J., at the. Lent Assizes at Bod- 
min, 1841, it appeared that the horse in 
question was bought at Bodmin on the 
27th September, 1340, with a parol war- 
ranty that it was "sound and perfectly 
quiet ;" and that two days after a cheque 
for the purchase-money was sent to the 
defendant, when, at the request of the 
plaintiff's clerk, he wrote the following re- 
ceipt : — u I have this day sold to Mr. Kos- 
corla, of Penzance, a bay nag for 30J., 
which I warraut not to exceed five years 
off, and to be sound in wind and limb, per- 
fect in vision, and free from vice." A 
verdict was given for the plaintiff, damages 
30/. In the following terra, 

Bompas, Sergt., obtained a rule nisi for 
arresting the judgment, on the ground that 
a consideration for the promise was not 
averred in the declaration ; against which 
in Easter term, (April 28, 1842,) 

Erie showed cause.— The time elated 
at the commencement of the count applies 
to the whole averment, and it is therefore 
tbe same as if it had been stated that the 
defendant then and there promised ; this 
agrees with a precedent given in an early 
edition of Chitty on Pleading. The re- 
quest will sustain the subsequent promise. 
( T/wmton v. Jenyns t (1 M.&G., 166; 3. C, 1 
Scott N. R. 52,) Brown v. Crump, (1 Marsh. 
567 ; S. C. 6 Taunt. 800,) where it was held 
that the relation of landlord and tenant would 
not support a promise to cultivate land ac- 
cording to an extraordinary coarse of hus- 
bandry, was not much considered; the 
parties agreeing to amend. [PaUeson f /. 
——That was not a sound ground of deci- 
sion, because there might have been an 
express promise, which would be support- 
ed by a continuing tenancy.] 

Bompas, Sergt., and Slade, contra. — 
44 The warranty must be upon the tale; if 
it be made after and not at the time of the 
sale, it is a void warranty; for it is then made 
without any consideration." (3 Bl. Com. 
166 ; Com. Dig.) " action upon the case for 
a deceipt," (A. 11,) citing Pope v. Lewyns, 
Cro. Jac. 630 ;• TanfieId,C. B., in Rowsel 
v. Vaughan, (Cro. Jac. 196.) Then, con- 
sistently with the averment in this cause, the 
sale might have been twenty years before 
tbe promise. Tbe words " at tbe request" 

• S#e also Anon, coram Pratt, C. J., Str. 414. 



of the defendant, give the plaintiff a right 
of action only when the law would imply 
a promise. 

{Brown v. Crump.) An express pro- 
mise will give no ground of sction where 
there is no consideration. (Collins v. Gode- 
foy, 1 B. & AdoL 966 ;) Hopkins v. Logan, 
(5 Mee. & W. 241,) where Maule, B., said, 
" an executed consideration is no conside- 
ration for any other promise than that 
which the law would imply; if it were, 
there would be two co-existing pro- 
mises on one consideration." [Patteson, 
/., referred to the distinction drawn in 
Eastwood v. Kenyan, (3 P. & D. 276 ; S. 
C. 11 Adol. & Ell. 438;) Lord Dbnman, 
C. J.— In Hopkins v. Logan, the declara- 
tion was held to be bad, because tbe law 
implied a promise different from the ex* 
press promise upon which the action was 
founded.] 

Cur.ad.tmlt* 
Lord Den man, C. J M delivered tbe judg- 
ment of the court. — The first count of the 
declaration upon which alone the question 
arises was as follows : [His Lordship 
stated it.] It was objected on motion for 
arrest of judgment, that the precedent ex* 
ecuted consideration was insufficient to sup* 
port the subsequent promise, and we are of 
opinion that that objection must prevail. The 
general rule, subject to certain restrictions 
which do not arise in this case, is, that the 
promise to maintain an assumpsit roust be 
co-extensive with the consideration laid 
and proved. Here, the only promise 
which would result ftom the consideration 
as laid, and be co-extensive with it, was to 
deliver the horse ou request ; that consi- 
deration would not raise an implied pro- 
mise that the horse was sound and free 
from vice. A further question was, whe- 
ther the consideration, though insufficient 
to raise an implied promise, would not sup- 
port an express promise, which tbere was 
m this case ; but we think that it would 
not. Tbe cases are all collected in tbe 
note to Wennall v. Adnty, (3 B. & P. 249,) 
and in Eastwood v. Kenyan, (11 Adol. & 
£11. 438.) They are all cases in which, 
but for some positive rule of law, tbere 
would have been sufficient consideration 
to raise an implied promise. We are of 
opinion, that this case falls within tbe ge- 
neral rule, that a consideration past and 
executed will not support a promise made 
on a future day, which is not such as would 
be implied by law. — Rule absolute. 
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Vice-ChancellorKnight Bruce'* Coort. 
Clifford v. Turrill.— July, 1S42. 



DBRDS— CONSIDERATION — PAROL 
MENT. 



AGRBE> 



Where t consideration is expressed in a deed, whether 
pecuniary or otherwise, another consideration, pro* 
vidtd it be not contradictory to the former, may be 
established by parol agreement. 

A consideration by parol agreement larger than that 
expressed in the deed, is not a contradictory consi- 
deration. 

This was a bill for the specific perform- 
ance of a verbal agreement. The bill al- 
leged that the plaintiff, being indebted to 
the defendant, and the defendant having 
proceeded at law, the sheriff levied for the 
debt ; and rather than there should be a 
forced sale of the property of which the 
sheriff took possession, the plaintiff agreed 
that the defendant should buy it at a valued 
price, and an assignment was executed in 
consideration of the amount of the levy ; 
it was, however, verbally agreed, that the 
defendant should allow the plaintiff 40/. a 
year for the plaintiff's life, and a house 
worth 10/. a year to live in. The defend- 
ant afterwards refused to perform this 
agreement, although he held the assign- 
ment. The bill prayed the specific per- 
formance of the agreements, an account of 
what was due for arrears of the annuity 
and of the rent of the house, and that the 
defendant should give security for the fu- 
ture payment. 

Cooper appeared for the plaintiff. 

Simpkinson, for the defendant. 

Knight Bruce, V. C. — It has been long 
settled, that where there is one considera- 
tion expressed in a deed, whether that con- 
sideration be pecuniary or otherwise, ano- 
ther consideration may be proved by parol, 
so long as the one is not contradictory to 
the others ; that is, if the second or further 
consideration be not, in fact, contradictor*)' 
to the deed ; and it has also been held, 
that a larger consideration 'by parol than 
that mentioned in the deed, is not a con- 
tradictory consideration. Here, the as- 
signment is one which the court would 
have supported in favor of the defendant 
against the plaintiff; and therefore it feels 
called on in justice to aid the plaintiff in 
sustaining- his case, and not to leave him to 
bis remedy at law. As, however, the plain- 
tiff has asked for more than he is entitled 
to, namely, security for the annuity, to 



which I am of opinion he is clearly notes- 
titled, the court will give no costs on either 
side up to the hearing. 



Thorby v. Yeats.— March 19, 1S42. 

TRUSTERS— COSTS. 

The court will compel trustees to pay the eoeti of i 
suit rendered necessary by their raising grooadlcs 
objections to the performance of their trust 

This was a suit instituted by a married 
woman by her next friend against certaii 
trustees, for the purpose of obtainisg the 
transfer of a legacy of 1000/. given to her 
separate use, and for the costs of the suit, 
which was alleged to have bees rendered 
necessary by their refusal to make sueh 
transfer. A testator by his will dated n 
1825, gave to his sister and two of the de- 
fendants, the present trustees, 1000/. If. 
per cent consols, upon trust to assign the 
same to the plaintiff, his niece, at the ige 
of twenty-one years, for her separate use; 
and in case be should die under twenty- 
one, then he directed that the fund should 
form part of his residuary estate. The 
plaintiff attained the age of twenty-one 
years in 1835, but the fund war not then 
transferred to her. In 1838, she married 
without any settlement being made. Tbe 
dividends arising from the above-mention- 
ed fund, were paid by the trustees to ber 
from the time of ber attaining her majori- 
ty, to the period of the filing of the bill 
In 1839, an application was made by the 
plaintiff's solicitor on her behalf to the 
trustees, for a transfer of the fund ; but 
alter various delays, they declined to make 
the same, on the ground of the then un- 
settled state of tbe law relating to the 
separate estate of married women, it 
was agreed, after some negotiation, that 
the matter should stand over until the tbeo 
Lord Chancellor, (Lord Cottenham) should 
give his decision iu the cases on this point 
theu depending in the court of chancery. 
Iu January, 1&4.J, Lord Cottenham gave 
his decision in TuiUt v. Armstrong, (« 
MyL if C. 377 ;) and thereupon endesfon 
were again made to obtain a transferor 
the 1000/. 3/. per cent, consols, but with- 
out effect, and the bill was accordingly 
filed. 

2L Parker and Campbell, for the plain* 
tiff — In doubtful cases arising on tbe con 



THE NBW-YORK LEGAL OBSERVES. 



328 



Firth v. Buckingham— Practical Potnta. 



attraction of wills or settlements, and where 
trustees act without misconduct, tbe court 
will not visit them with costs, or deprive 
thera of their costs ; but where, as in this 
case, a wilful determination is shown not 
to deal with trusts funds according to the 
trusts declared, or where, as also in this 
case, they set up groundless objections to 
tbe performance of their trusts, the court 
will compel tbem to pay all the costs in- 
curred. (Knight v. Martin, 1 Russ. & My. 
70; EUU v. Ellis, 1 Russ. 268; Jones v. 
Lewis, I Cox, 199; Lord Scarborough v. 
Parker, I Ves. jun. 267 ; and Willi* v. 
Hi***, 1 Myl. & C. 197.) 

Russell and Stintou appeared x for tbe 
trustees, and 

H. Clarke, for the plaintiff's husband. 

Knight Bauca, V. C— The fund must 
be forthwith transferred, and tbe legacy 
duty and tbe arrears of dividends be paid. 
The trustees must pay the costs of the suit, 
(except those occasioned by tbe taking of 
evidence.) Let the plaintiff pay her bii9- t 
band's costs in the first place, and recover 
tbem from the trustees. 



In thb Exchequer. 

Before Lord Abinger, C. B. and Barons 
Parks, Aldcrson, Gurnet and Rolfs. 

Firth v. Buckingham.— Nov. 9, 1842. 

loan action on t bill of exchange alleged to have been 
drawn on tbe defendant and accepted for him by A. 
Jl. at his agent : the bill on being produced appear- 
ed to be drawn on the directors of a mining com- 
pany, of whom the defendant was one, and which 
company had given a genernl authority to A. B. to 
accept brile on their behalf— Held no variance. 

This was an action on a bill of exchange 
which the declaration alleged to have been 
drawn by one W. H. Thomas upon tbe 
defendant, and that the defendant by one 
Henry Tribe, his agent in that behalf ac- 
cepted tbe same. The defendant travers- 
ed the acceptance, and at the trial before 
Lord Abinger, C. B., on the bill being 
produced, it appeared to have been drawn 
on "The Directors of the Killerveris 
Consolidated Mining Company," of whom 
tbe defendant was one, and accepted on 
their behalf by Henry Tribe, as their agent, 
who had a general authority to accept bills 
for tbem. On this evidence it was object- 
ed on tbe part of the defendant, that the 



proof adduced was a variance from the 
declaration ; but tbe learned judge over- 
ruled tbe objection, reserving leave to the 
defendant to move to enter a nonsuit. A 
verdict having been returned for the plain- 
tiff. 

Butt now moved accordingly, and urged 
that there was a variance between the de- 
claration and the evidence. 

Per CWWa//*.— There is no variance here. 
Tribe had authority from the directors 
jointly to accept bills for them; and his 
allegation that this bill was accepted by 
him as agent of the defendant, is not a mis- 
description, inasmuch as the bill when ac- 
cepted by him, on behalf of the directors, 
becomes the bill of each and every of them* 
-—Rule refused. 



PRACTICAL POINTS. 

SECONDARY EVIDENCE. 

When an instrument is called for at atrial 
and not produced, tbe attorney of the party 
required to produce it, may be asked, whe- 
ther he (the attorney) baa it in his posses- 
sion, the object of such question being 
merely to let in secondary evidence of the 
contents of the instrument 

In an action against the sheriff for an es- 
cape, the plaintiff, in order to connect the 
sheriff with the arrest, attempted to prove 
the warrant in tbe bands of the officer. 
The officer was called on to produce tbe 
warrant, and he said, that he had it not in 
his possession. Tbe defendant's attorney 
was then called, and asked, whether he 
had got the warrant in bis possession. The 
defendant's counsel objected to this ques- 
tion, and asked tbe attorney, whether ail 
tbe papers which he held, connected with 
the cause, had not come into bis bands as 
attorney for the defendant, and for the pur- 
pose of defending this actum. The attor- 
ney answered this question in tbe affirma- 
tive, on which it was submitted, that he 
could not be asked the question proposed 
on the other side, as all the knowledge be 
had on tbe subject was obtained by him 
from bis client in the purposes of the 
cause. Wightman, /., however, was of opi- 
nion that, whether he had or had not tbe 
warrant, was a fact within his own know- 
ledge, which he might be called on to an-, 
swer in order to let in secondary evidence 
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of the contents of the instrument itself. 
The question was then answered, second- 
ary evidence of the warrant was given, and 
the plaintiff bad a verdict. 

On a motion to set aside the verdict, it 
was contended, that the question put to the 
attorney, ought not to have been allowed. In 
Robinson, assignee of Bis key t>. Kemp, (5 
Esp. 62,) it was held, that an attorney, hav- 
ing, as such, come to the knowledge, that 
an instrument had been destroyed, could 
not be asked a question which he could 
only answer from knowledge obtained in 
his character of attorney. Lord Ellen- 
borough there said, " I think, if the only 
knowledge he has as to the destruction of 
the instrument was acquired from the con* 
fidential communication made to him as an 
attorney, that he cannot he examined upon 
it. 

Wightman, J. — The rule I adopted 
was taken from the case of Bevan v. Wa- 
ters, (Moo. & Malk. 235;) there, notice 
had been given on the day before the trial, 
to produce a letter, the party living more 
than one hundred miles from London. The 
letter, not being produced on this notice, 
Sergeant Wilde called the defendant's at- 
torney into the box, and asked him, whe- 
ther he had that letter in his possession. 
The question was objected to as a viola- 
tion of the rule relating to privileged com- 
munication. Lord C. J. Best said, that he 
recollected, that Lord Mansfield had deci- 
ded, that an attorney was bound to answer 
the question. The object was to let in 
secondary evidence, in case the document 
was not produced, and therefore, he thought 
the question ought to be answered. 

Lord Denman, C. J. — The rule has ne- 
ver been understood to be so extensive as 
is now contended for, and as there is a case 
directly in point, declaring that, fur the 
purpose of letting in secondary evidence 
of an instrument not produced, such a ques- 
tion may be put and answered, we are of 
opinion, that the course pursued here was 
right, and that there is no ground for grant- 
ing this application. Coates v. Mudgc, 1 
DowL P. CX (new series,) 540. 



Debtor and Creditor. 

The following novel application was 
recently made in the Queen's Bench : 
The Solicitor-General {Sir William Fol- 



lett 9 ) moved for e mandamus to be directed 
to the Lord of the Manor of Wakefield, 
and the keeper of the jail at Halifn, 
within the manor, commanding them to 

five up the body of a debtor, who had 
ied within the jail, to his executors fur 
interment. It appeared on the affidavits 
made in support of the motion, that an in- 
quest had been held on the bedy, and that 
the coroner had issued his warrant for the 
burial ; but that the jailer refused to give 
it up on demand made upon him, unlets 
a certain sum alleged to be due to him for 
the maintenance of the deceased, and for 
wines, &c., supplied to him, should be 
paid. Lord Denman, C. J. — " We think 
the writ should go peremptorily in the first 
instance, and the party may have liberty to 
return any denial or excuse of the charge, 
without being in contempt." The other 
judges concurred. In re Bailiff of Wake- 
field, 1 Gale & Dav. 666. 

MISCELLANEOUS. 



Judicial leu dFuprit— Conn tell or was srfoiof 

a case with great animation before a certain witnr 
judge. In the course of hie address, he eiclsinwd, 
" And now, may it please the court, 1 will mmptily the 
matter. Suppose, sir, A. and B. file a bill against C. 
and D. for " " Stop," aaid the judge, " they can- 
not do that." "Whyoot?" asked ike counsellor. 
" Because," replied the learned jurist, **D. being at- 
vend C, [q see] is out of the jurisdiction of the coon." 
The counsellor pocketted his brief; left the court, sad 
baa not since been beard of. 

Royal HtUs.— The king of Arracan ia styled, "Tbi 
Possessor of the White Elephant and the Two Ear- 
rings ;" his majesty of Ava is hailed, " Brother to in* 
Sun and King of the Four-and-twenty Umbrellu?' 
Some of the titles of the kings of Orchan arc, "i 
Kins, spiritual as a ball is round, who, when he rita, 
shades sll his people ; from under whose feet ia wafttd 
a sweet odor," dfcc. The sovereigo of M ononotapa a 
the " Great Magician," and the '' Great '1 bief !" The 
Shah of Persia is the '• Branch of Honor, the Mirror of 
Virtue, the Rose of Delight.* 1 

i ■ « 

A Candid Candidate.— A Carolinian newspaper, t 
few years ago,contaioed the following genuine addreai 
of an honest gentleman who waa a candidate for tfrf 
office of sheriff:— "Gentlemen, 1 offer myself a can- 
didate for sheriff j I have been a revolutionary officer: 
fought many bloody battles t suffered hunger j tod, m 
heat ; got honorable scars, but little psy. 1 will tell 

Sou plainly how I ahall discharge my duty, should I 
s so happy aa to obtain a majority of your suffrage** 
If writs are put into my hands against soy of yes, I 
will tske you if I can, and unless you can get bail, I 
will deliver you over to the keeper of the j»S. 2d H 
judgments are found egainet you, and axecutiooi di- 
rected to me, 1 will sell your property aa the lawdi* 
reels, without fsvor or affection ; atad if there should 
be any surplus money, 1 will punctually rrmit it & 
If an v of you should commit a crime (which God for 
bid) tnat requires capital punishment, according w . 
law, I will hang you up by ths neck, til! you aw dew.' 
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TO OUR READERS. 

It wiU be teen, by reference to our adver- 
tisement on the cover, that, independent of 
the Reports of Cases decided in the American 
Courts, toe have made arrangements to give 
the whole of the important decisions in 
the following Courts in England, name* 
ly:—The Lord Chancellor's Court; The 
Master of the Rolls' Court; The Vice* 
Chancellor of England's Court; .Vice* 
Chancellor Knight Bruce* s Court; Vice* 
Chancellor Wigram's Court; The Court 
of Queen's Bench ; Court of Common 
Pleas ; and the Court of Exchequer. They 
will commence from Michaelmas Term, 
(November,) 1842, and will s be regularly 
continued. We may remark, that these 
cases will not be found in the regular English 
Reports for some twelve months after our 
publication. 



U3ES AND TRUSTS. ' 

THE SUBJECTION CLAUSE. 

The consequence of the doctrine, as 
contended for by the vice-chancellor, would 
be as follows, viz : If the statute were to 
operate upon future estates only, and not 
upon present estates, a testator might limit 
a present estate to fifty lives in being at 
the creation of the estate ; and, by creat- 
ing a joint-tenancy, the power of aliena- 
tion would be suspended until the death 
of the survivor of the fifty, which would 
be in the direct teeth of the statute which' 
says, that #t the power of alienation shall not 
be suspended by any limitation or condition 
whatever for a longer period than during 
the continuance of not more than two 
lives in being." 

This view of the case, however, does 
not appear to be correct, for we find, on 



appeal from the vice-chancellor to the 
chancellor, the latter learned judge says : 
" The vice-chancellor was probably led 
into the error of supposing, that the 15th 
section only related 4 to future estates as 
defined in the 10th section from the juxta- 
position of the 14th and 15th sections, and 
from the first clause of the former being con- 
fined in terms to future estates, and also from 
the fact, that, at the common law, there 
was noway of rendering property inalien- 
able except in the limitation of a future 
estate. The 15th section, as' originally 
drawn, was only in accordance with the 
rule of the common law, as modified by 
the rejection of the absolute term of. 
twenty-one years in gross, after the 
determination of any number of lives 
in being at the creation of the estate. 
This section, in its terms, like the analo- 
gous principle of the common law, em- 
braced, ana was intended to embrace, 
every possible means by which the estate 
could be rendered inalienable beyond the 
prescribed period. And it was the origi- 
nal 17th section only which prohibited a 
suspension of the power of alienation be- 
yond the period of two lives, by the crea- 
tion of future estates, which estates were 
declared to be void in their creation. After 
this chapter was prepared by the Revisers 
and printed, for some reason which does 
not appear, but probably to prevent any 
attempt which might be made under the 
provisions of the 55th and 6Sd sections, or 
otherwise to tie up the estate for a longer 
period than two lives in being, and to make 
assurance doubly sure, they concluded to 
alter the 15th section, so as to declare the 
general rule of Jaw for the future, that the 
absolute power of alienation should not be 
suspended, in any case whatever, for, a 
longer period than during the continuance 
of not more than two lives in being, except 
in the single instance of the death of the. 
ultimate remainder-man during his minori- 
ty, as provided for in the next section. 
This alteration iu the 15th section being 
made, the Hthvaection, which applied only 
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• to restrictions upon tbe power *>f aliena- 
tion by means of future estates, became 
unnecessary, and was stricken out, tbe pro- 
visions of tbe 15tb section, as amended, 
being sufficiently broad and extensive to 
embrace every kind of estate, either pre- 
sent or future, by which the power of ali- 
enation might be suspended beyond the 
frescribed period. The correction to which 
allude, will be found upon the back of 
the printed analysis to the chapter on real 
property, as reported in the legislature by 
the Revisers. 

The chancellor is of opinion, that the 
15th section was intended to operate upon 
present as well as future estates. 

If such be tbe case, no f resent estate can 
be created, whicb will suspend for a long- 
er period than during the continuance 
of not more than two lives in being, &c. 
And, as tbe 15ih section applies as well to 
present as lo future estates, there roust of 
necessity, Tbe some meaning for the 14th 
section, that is to say, that it was intended 
to apply to something else ; to have a difie- 
•rent operation from the 15th section, and 
that difference of operation is the very 
thing which we are inquiring after. 

Chief Justice Savage gives a very clear 
view of the, intentions of the legislature 
upon these two sections. He says, " I will 
consider an objection to the application of 
the 15tb section to this case which was 
urged upon the argument. It was said 
that the 15th section was applicable to fu- 
ture estates only. The reason for that as- 
sumption is, that future estates alone were 
the objects of the six previous sections. 
The juxtaposition of those sections is not 
alone sufficient to authorize the court to 
say, that future estates only were intended 
when the language is broad enough to em- 
brace all estates attempted to be conveyed 
by any limitation or condition whatever. 
But there is a conclusive answer found in 
the notes of the Revisers, and the amend- 
ments made by the legislature to that sec- 
tion, as originally reported, together with 
the rejection of the 17th section as re- 
ported. The 15th section, as repotted, 
read thus : The absolute power of aliena- 
tion shall not be suspended by any limita- 
tion or condition whatever, for a longer pe- 
riod than during the continuance, and un- 
til the termination of a life or lives in being 
at the creation of the estate. The 17th 
section, as reported, reads thus : " In every 
creation of a future estate, the absolute 



power of alienation shall not be suspended 
longer than the lives of two persons then 
in being. Did the Revisers mean the sane 
thing by these two sections 1 or did they mean 
that property might be rendered inaliena- 
ble by a present estate for any number of 
lives in being at the creation of the estate, 
and future estates for only two such lives 1 
or did they mean, that after the termination 
of a present estate, which sbould continue 
for any number of lives iu being at the 
testator's death, than that a future estate 
should be created by conveyance from tbe 
trustees, whicb should continue for two 
lives then in being, that is, two lives then 
in being at the termination of the lives in 
being at the death of the testator ? This 
would be going as far as Lord Tburlow, 
in Robinson v. Hardcastle, allowing the 
survivor of one thousand trustees to ap- 
point a life estate, and whicb was attemp- 
ted, but not permitted, in Humberton's 
case. The note of tbe Revisers upon sec- 
tions from 14 to 22, states the leading ob- 
jects in view in those sections. They state, 
that by means of executory dispositions of 
land and its profits, as the law then stood, 
the land itself might be rendered inalien- 
able for a life or lives in being, and twen- 
ty-one years thereafter, that by means of 
a springing use or executory devise, it 
might be rendered inalienable longer than 
by an entail ; that any number of lives 
might be introduced for the purpose of 
protracting the period of alienation; that 
in these sections they have proposed 
some new regulations, which considerably 
abridge the present power of rendering 
real estate inalienable. They state tbe 
difference to be the following : — 1. That 
alienation, by those sections, cannot be 
protracted by means of mere nominees 
unconnected with the estate, beyond tbe 
period of two lives. 2. That no more than 
two successive estates fur life can l# 
created ; and, 3. That the period of twen- 
ty- one years, after a life or lives in being* 
is no longer allowed as an absolute tern; 
and they suggest whether the genius of our 
government, and the state of our society 
do not require that the right of suspending 
alienation should be still further reduced. 
From these remarks, it is evident that 
the object was to abridge, not enlarge, tbe 
period of inalienability ; that the terminate* 
of any number of lives , selected by the tab" 
tor 9 teas the utmost Iwiit, and that, in <* 
spect to future estates, that number of 
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lives should not exceed two. When the 
subject was acted on by the legislature, an 
alteration was made. 'Whether it was first 
suggested by the Revisers," or some mem- 
ber of the legislature, does not appear ; 
but, by a special report, it does appear 
that the Revisers recommended an altera- 
tion of the 15th section, in the manner in 
which it now appears, to wit : that the 
power of alienation shall not be suspended 
by any limitation or condition whatever, 
for a longer period than during the conti- 
nuance of not more that two lives in being, 
at the creation of the estate. They re- 
commended to the legislature to strike out 
the 17th section, as being rendered unne- 
cessary by the above amendment Both 
these amendments were adopted, showing 
conclusively the intention of the legislature, 
that the same rule should be applied to the 
inalienability of real estate, whether it is 
attempted by means of creating a present 
or future estate. Such inalienability shall 
not continue beyond the termination of two 
lives in being at the creation of the estate. 
It makes no difference, therefore, by what 
sort of limitation or conditions the attempt 
may be made, the matter is settled — ina- 
lienability for a longer period cannot be ef- 
fected. 



U. S. DISTRICT COURT. 



U. S. District Court for the Southern District 
of New- York. 

Before the Hon. S. R. Bjstts. 

The United, States v. Alexander S. 
Mackenzie and Guert G-anskvoort. — 
Jan. 10ih, 1843. 

motion for a warrant. 

Where parties are charged with having committed the 
crime of murder on the high peas, and an investiga- 
tion, in a regularly organized court of inquiry, is in- 
stituted by the Secretary of the Navy, the United 
Suites District Court will not grant a warrant to 
arrest the parties so charged, pending such proceed- 
ings. 

This was an application by Mr. J. B. 
Scholes, on behalf of Margaret E. Crom- 
well, the widow of Samuel Cromwell, 
for a warrant to apprehend Commander 
Mackenzie and Lieutenant Gansevoort, 
charged with the wilful murder of the said 
Samuel Cromwell. The learned counsel 
made this application on affidavits, the al- 



legations of which sufficiently appear in 
the opinion of his honor, the district 
judge. 

Betts, J., delivered the following opi- 
nion : — Two affidavits were presented me 
yesterday afternoon, and an application 
founded on them was made by counsel, for 
a warrant to arrest Alexander Slidell Mac- 
kenzie and Guert Gansevoort, for murder 
committed on the high seas. 

The affiidavit of Margaret E. Oromweli 
states, that she is the widow of Samuel 
Cromwell, and charges, that she is in- 
formed and believes her husband was put 
to death the first day of December last, at 
sea, on board the United Stales brig So- 
me rs, by order of Mackenzie, and that 
Gansevoort aided, abetted, and assisted in 
the said killing; that he was put to death 
without the form or semblance of a trial, 
and without the least legal evidence of 
the guilt or misconduct of said Cromwell. 

She further states, that she is informed 
and believes, that said Cromwell was put 
in irons on board the said brig the 27th day 
of November, and remained thus confined 
until the first day of December, and when 
within two or three days' sail of the Island 
of St. Thomas, he was, by order of the ac- 
cused, deliberately put to death by hanging 
at the yard-arm -of said brig. 

The other deposition, made by Charles 
Cleveland, alleges, that he was present on 
board the U. S. ship North Carolina,and on or 
about the 29th day of December last, heard 
a report or written statement read, and 
also beard Mackenzie, the accused, admit it 
was made by him ; and in that statement 
Mackenzie admitted, be did deliberately 
put to death Samuel Cromwell, by hanging 
him at the yard-arm on board the U. S. 
brig Somers, on the high seas, on the first 
day of December last ; and also, that the 
deponent heard Ganttevoort, the other party 
accused, acknowledge, that he aided and 
abetted Mackenzie in the said act. 

The counsel also submitted a published 
report of the statement of Mackenzie, and 
the proceedings thereupon, referring to 
that as evidence of his admission and the 
manner in vnich it was made. 

It is fimt to be remarked, in respect to 
this proceeding, that it is not conducted in 
the method usually employed in criminal 
accusations in this district. 

The district attorney is the official re- 
presentative of the government in criminal 
prosecutions, (5 Peters' R. 451 j) and it can 
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rarely happen that a magistrate will feel 
bound to investigate charges which have 
been made known to the district attorney, 
and which he then declines to prosecute or 
countenance. 

It by no means follows, that the unwil- 
lingness or refusal of that officer to insti- 
tute a criminal prosecution, will debar a 
judge or magistrate investigating charges 
which come before them properly authen- 
ticated, or will control them in the exercise 
of a full discretion in the matter ; but it is 
found most conducive to the orderly admi- 
nistration of justice, to the protection of 
the citizen, and the vindication of the 
Jaws, in the discovery and punishment of 
public offenders, to leave to the officer of 
the law, charged with this duty, to collect 
proofs, inquire whether there is a probable 
case of any offence against the laws, and 
prepare the charges to he presented before 
the examining magistrate. 

It is not concealed, that in this case, the 
district attorney, or the gentleman con- 
ducting the business of his office, in his 
absence on other official duties, both de- 
clines to act in this accusation, and dis- 
countenances its prosecution at the pre- 
sent time, and in this form. 

We are, then, brought to consider the 
-case as it now stands, and decide, whether 
the facts stated, are of a nature to demand 
the arrest of those parties on this capital 
charge. 

It is to be premised, that it is not the 
duty of a magistrate, upon the mere asser- 
tion, upon oath, that a crime has been 
committed, to issue a warrant or take cog- 
nizance of the subject. 

There muet be first laid before him a 
statement of facts, verified by oath, which, 
if true, either proves that an offence has 
been committed, or raises a strong pre- 
sumption that h is so. () Chilly C. L. 12 ; 
1 Hale, 560; 2i\ 107, 110.) 

If he may be protected in acting on a 
well-founded suspicion, it is clear, upon 
the principle of the authorities, that he is 
not bound to proceed on such evidence at 
common law, unless, perhaps, in the case 
of a suspicion founded on hi* personal 
knowledge of facts. (1 Cbitly, 10, 11.) 
And under the Gth anVendraent of the 
United States' Constitution, it is at least 
doubtful, whether he can act until a pro- 
bable cause is first established to his satis- 
faction by oath* 

The witnesses, who have given their de- 



positions in this case, know no fact or cir- 
cumstances implicating these parlies, and 
claim to support the proceedings asked 
for upon the open and notorious declara- 
tions and averments of the accused. 

I am, accordingly, bound to regard these 
declarations and tbe concomitant circum- 
stances, as the sole evidence offered to sup- 
port the accusation, and justify the award 
of a warrant of arrest. 

It appears upon this proof, that the ac- 
cused, being officers in command of the 
U. S. brig Soraers, arrested Cromwell on 
a charge of a mutinous conspiracy wiia 
others of the crew, to murder the officers, 
and piratically possess themselves of tbe 
vessel, her armament and stores ; that af- 
ter detaining him in confinement from the 
27th of November to tbe 1st of December, 
they ordered him put to death under ap- 
prehension of his rescue by his confede- 
rates, and in the belief that there waa bo 
other means of saving the ship and the 
lives of the officers. 

Setting up an accusation of this charac- 
ter against the deceased, under whaterer 
solemnity of asseveration, most certainly 
cannot be received as a justification for 
employing the last extreme of power by 
the accused. Tbe watchful solicitude of tbe 
law over life and personal security, cannot 
be so quieted or satisfied. Tbe necessity 
of the case must be made apparent beyond 
any fair ground to doubt, before any func- 
tionary, under whatever plenitude of 
power, can, on his own mandate, take tbe 
life of a citizen. Public sensibility » i° 
no respect in advance of tbe activity and 
vigor of the law, in vindicating and pro- 
tecting life and personal liberty from in- 
juries not well warranted and excused by 
the exigencies under which they were in- 
flicted. 

Yet, it by no means follows, that the in- 
vestigation of this grave and exciting sob* 
ject, devolves upon the civil authorities, or 
that the commission of an offence at places 
or by persons within the jurisdiction of 
courts of law, necessarily imposes on them 
tbe duty of inquiry or punishment. 

It is not intended, however, to go n>t° 
this topic farther than to consider w hetiw 
tbe facts and circumstances now laid before 
me, impose a necessity on me, as a ci*» 
magistrate, to cause the accused to be *r* 
rested, and then to proceed and iofestt- 
gate the charges. 

The act of Sept. 84, 1789. § 33, ©*P° W * 
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ers tbe arrest of offenders for any crime 
against the United States, agreeably to tbe 
usual mode of process in this state where 
the offender may be found, and autho- 
rizes tbe proceedings to be had before any 
justice or judge of the United States, or 
justice of tbe peace, or other magistrate of 
the state, and a recent act extends the au- 
thority to commissioners appointed by ttte 
circuit court to take affidavit and bail. (Act, 
Aug. 23, 1842.) 

But, though tbe mode of proceeding be 
tbe same as under the state laws, the Uni- 
ted States' courts can take no cognizance 
of any matter, not specifically declared to 
be a crime or offence by act of congress, 
and accordingly cannot inquire iuto viola- 
tions of the common law, or law of na- 
tions, committed on land or at sea, without 
the act is prohibited and punished, by ex- 
press statutory provisions. (United States 
r. Hudson et al. 7 C ranch, 32 ; 5 Wheat. 
76 ; United States v. Wcltberger, 3 
Wheat. 336 ; United States v. Bevans, C. 
J. Marshall, 387. 

The ciimes act of 1790, § 8, renders it 
a capital offence for any person upon the 
high seas to commit murder, and declares, 
that the trial of crimes committed on the 
high seas, &c., shall be in the district 
where the offender is apprehended, or into 
which be may be first brought 

The act of 1825 (cb. 276, § 4,) declares, 
that if any person upon the high seas, &&, 
shall commit wilful murder, he shall, upon 
conviction thereof, suffer death. 

The language of these enactments is suf- 
ficiently comprehensive to embrace offences 
committed on board tbe armed vessels of 
the United Slates, and the argument upon 
which the interposition of the civil courts 
is invoked in this instance, assumes that 
congress designed to have the criminal ju- 
risprudence of the country exercised in 
all cases in conformity to the provisions of 
the 5th and 6th amendments to the consti- 
tution, by presentment and jury trial. 

But it is to be observed, that the 5th 
amendment confers full power on congress 
to legislate over offences in the navy, and 
army, and militia, in actual service, without 
such restriction. 

The 5th article is, " No person shall be 
held to answer for a capital or otherwise 
infamous crime, unless on a presentment 
or indictment of a grand jury, except in 
cam arising t» the land or naval force*, or 



in the militia, when in actual service in time 
of war or public danger." 

Without pausing to consider, whether 
any one other than the party accused or to 
be tried, can take advantage of this consti- 
tutional limitation, and compel the trial to 
be had in courts of law, when the party 
proceeded against, does not claim it or ob- 
ject to a different tribunal, it is sufficient 
to say, that this clause of tbe constitution 
distinctly separates offences, on land or at 
sea, committed in the army or navy, from 
crimes in general, and in connection with 
the express power to make rules for the 
government of land and naval forces, leaves 
to congress power to legislate with broader 
discretion over that portion of the public, 
subject to its authority. 

It is in this sense the provision is under- 
stood by our ablest commentators, (3 Sto- 
ry's Crim. Law, 79, 656,) and by the su- 
preme court, (3 Wheat on, 336; 7 Cranch, 
116.) 

Congress has exercised this power dis- 
tinctly, and by the act for the better go- 
vernment of the navy, passed April 23, 
1800, art. 21, has declared, "That the 
crime of murder, committed by any officer, 
&c, belonging to any public vessel of tbe 
United States, without the territorial juris- 
diction of the United States, may be pu- 
nished with death by the sentence of a 
court martial." 

A very eminent Attorney General of the 
United States, gave it as his opinion, in 
1812, that a naval court martial ought not 
to try and punish a murder committed on 
board a United States frigate at Norfolk* 
but that jurisdiction in the case belongs to * 
tbe ordinary civil tribunal. (Attorney Ge- 
neral Pinckney. Opinion of Att. Gen., p. 
114.) 

So far as that opinion might indicate 
that jurisdiction in this case belonged to 
the United States' courts of judicature, it 
is coutravened by the judgment of the su- 
preme court, in 1818. That court, inti- 
mating a strong opinion that the crimes act 
of 1790, § 8, did uot embrace offences com- 
mitted ou board the public ships of the 
United States. (3 Wheat. 391.) 

The crimes act of 1825, § 4, reiterates the 
language of that of 1790 in this respect, and 
it is accordingly a point of great doubt, un- 
der tbe construction given by the supreme 
court, whether it would interfere with the 
legislation then in force by the act of 1800 
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in respect to the navy. This doubt is rather 
strengthened than removed by an after en- 
actment in the act of 1825. 

Sec. 1 1 renders it a capital offence wil- 
fully to burn, or to set fire with intent to 
bum, any public vessel of the United 
States, afloat, &c, and then adds the pro- 
viso, " that nothing herein contained shall 
be construed to take away or impair the 
right of any court martial to punish any 
offence which, by the law of the United 
States, may be punishable by such court," 

If the act of 1825 may be regarded as 
giving the civil courts concurrent jurisdic- 
tion with courts martial over offences com- 
mitted on board ships of war, this proviso 
very distinctly indicates the intent of con- 
gress, that the power then existing in 
courts martial was not to be abrogated or 
suspended ; and it would result that it did 
not impose on the civil courts the necessity 
of exercising the jurisdiction as the only 
means of enforcing the law and securing 
or punishing offenders. 

But supposing all reasonable grounds of 
doubt are removed, and it is demonstrated 
that the courts of civil jurisdiction are to 
take cognizance of this matter, the ques- 
tion yet remains, whether the subject is 
now brought before me in such posture, 
and under such a state of facts, as would 
render it a judicious exercise of discretion 
to interpose and arrest the parties. 

Looking at the papers laid before me as 
the basis of this proceeding, I find a regu- 
larly organized Court of Inquiry, instituted 
by the Secretary of the Navy, now sitting 
and investigating this very matter. ' 
1 The United States law officer of this 
district is assigned as the judge advocate of 
that tribunal, and the declaration of Lieut. 
Gansevoort, ui which his arrest is de- 
manded, was mace in the testimony given 
by him before that court. The report, or 
written statement of Commander Mac- 
kenzie, employed as evidence on this pro- 
ceeding, was a paper submitted to that 
court for its examination and action. 

That court is still diligently engaged in 
the examination of witnesses upon this 
very subject matter, and it is most manifest 
from these papers, that a rightful and full 
understanding of the charges preferred by 
these depositions against Mackenzie and 
Gansevoort, cannot be bad by me, without 
calling the same witnesses before me, and 
going over the same ground of examina- 
tion now pursued by the Court of Inquiry. I 



Nor can a step be taken by the civil au- 
thority in this behalf, without at once ar- 
resting and suspending the action of the 
Naval Court of Inquiry. 

The second section of the act of con- 
gress, April 23, 1800, art. 1, expressly em- 
powers the Secretary of the Navy to con- 
vene such court of inquiry, and prescribes 
to the members and judge advocate a so- 
lemn oath of office. 

It should therefore be a case of most impe- 
rious exigency that would induce any single 
magistrate to take from such tribunal tbe 
subject matter submitted to its investigation 
and assume to himself the entire cogni- 
zance and disposition of it. 

There is no fact, submitted to me, indi- 
cating any necessity for such procedure. 
It is not proved that there is tbe slightest 
suspicion, that tbe officers accused will flee 
a full and searching investigation of their 
conduct, nor but that they are now under 
competent control by authority of the 
President of tbe United States, to be 
brought to answer before the proper tribu- 
nals, for any violation of the law, commit- 
ted by them in this most solemn and me- 
lancholy transaction. 

It would be most unusual, if not indis- 
creet, while the head of the government is 
pursuing this investigation in respect to the 
conduct of tbe officers of the navy in the 
exercise of their command, for a single 
magistrate to intervene, and by bis warrant 
to change the whole course of procedure, 
and attempt to establish a paramount ju- 
risdiction in himself over a case where at 
least there is color of authority to sup- 
port the method pursued by tbe govern- 
ment. 

These considerations satisfy my judg- 
ment, that the proofs submitted to roe do 
not establish a case, in which a judicial 
necessity is imposed on me to take cog- 
nizance of the complaint, and I therefore 
decline granting the warrant prayed for, 
to arrest Alexander Slidell Mackenzie sod 
Guert Gansevoort, for tbe crime of mur- 
der. 



Chancellor Brougham was very irritable, 
and continually complained of being an- 
noyed by persons talking in court. On 
one occasion, he exclaimed to the crier of 
the court, " Sir / unless you preserve order, 
I must speak to your successor /" 
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IN BANKRUPTCY. 



XT. S. District Court for the Southern District 
of Mew- York. 

Before the Hon. S. R. Betts. 

Ex parte Barney Corse, in the Matter of 
his Bankruptcy. 

NEW TRIAL. 

The district court has the power to set aside the ver- 
dict of a jury found under the 4th section of the 
statute, and to order a new trial in consonance with 
the rules upon which such new trials are granted in 
courts of law. 

• The circumstances of this case appear 
is his honor's opinion. 

W. C. Wetmor* and M. S. BidweU, for 
the bankrupt. 

T. Sedgewick and J. W. Gerard, for the 
creditors. 

Betts, J.— The issue formed in this case 
between the bankrupt and his creditors, 
' was tried by a jury under the provisions of 
the 4th section of the bankrupt act, and 
the jury found a verdict against the bank- 
rupt. 

A motion being made for a new trial by 
the bankrupt, a preliminary objection is 
raised on the part of the creditors, that the 
court has no power, in bankrupt cases, to 
grant new trials. 

The objection is rested on two general 
propositions. ( 1 .) That this being a court 
of limited jurisdiction, it has no inherent 
power to grant new trials ; and (2.) That 
id the execution of the bankrupt law, the 
district judge, acting under a special dele- 
gated power, can exercise no jurisdiction 
not plainly given hirn by the terms of the 
act. 

The 17th section of the judiciary act, 
( Sept. 24, 1789,) declares, that " all the 
courts of the United States shall have 
power to grant new trials in cases where 
there has been a trial by jury, for reasons 
for which new trials have usually been 
granted in the courts of law.*' 

This act gives the equity courts the 
same authority to order new trials on is- 
sues sent to be tried at law, as is exercised 
by the Chancellor in England. (Harrison 
v. Rowan, 3 Wash. C. R. SSI.) 

It was decided in one of the earliest 
cases under the bankrupt act by this court, 



(Frisbee's case,) that, in administering this 
act, the functions of the district court as a 
court were employed, and that it was not 
a jurisdiction conferred on the judge as a 
commissioner in the nature of the appoint- 
ment, by which the chancellor formerly 
executed the bankrupt law in England. 

Every provision of the statute indicates 
this purpose distinctly. 

The first section authorizes the decree 
of bankruptcy in voluntary and compulso- 
ry cases, on petition made to the proper 
court or appropriate court, and the party 
declared bankrupt at the instance of a cre- 
ditor, may, by petition to such court, be en- 
titled to a trial by jury before such court. The 
last clause of the same section demonstrates** 
that when the judge is referred to, it is not 
as the officer presiding in the tribunal, but 
as the court technically : for it is declared, 
that " the judge, in his discretion, may di- 
rect such trial by jury to be had, &c, &e.," 
in such manner, and under such directions, 
as the said court may prescribe and give. 
The second section in the proviso again 
, refers to the court, as holding the proceed- 
I ings in bankruptcy, and the third section 
directs the estate to pass on a decree of 
bankruptcy 6y tJte proper court, and subjects 
the judgment of the assignee in setting 
apart effects for the benefit of the bankrupt 
to ihejinal decision of the court. The 7th 
section still more explicitly declares, that all 
proceedings in bankruptcy shall behadin the 
district court, &c, and points out minutely 
the various processes by which the court 
shall bring the matter to an ultimate deter- 
mination. 

The 6th section declares, that the district 
court shall have jurisdiction in all matters 
and proceedings in bankruptcy, the said 
jurisdiction to be exercised summarily in 
the nature of summary proceedings in 
equity. 

This clause indicates most clearly the 
purpose of congress to impose upon the 
district courts, as they are organized, the 
duty of executing the bankrupt law, 
and to relieve those courts of the embar- 
rassment of procrastination attendant upon 
conducting business as law courts merely, 
it imparts to them in this behalf, the chan- 
cery faculty of exercisiug the jurisdiction 
summarily in the nature of summary pro- 
ceedings in equity. 

Judges Story, Sprague, Judson and 
Conkltng,h*ve reasoned ably in demonstra- 
tion of the inteut of congress to give full 
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chancery powers to the United States courts 
in matters of bankruptcy, (5 Law Reporter, 
18 j ibid, 55; ibid, 158 ;) and if this is so, 
the authority to frame issues and revise 
the findings of juries thereon, would follow 
as a necessary incident. But, without de- 
riving the power ft om that source, it would 
seem one of the most natural, if not usual 
methods of exercising a summary jurisdic- 
tion in chancery to re-examine a verdict 
rendered under the direction of the court, 
and for its information, and to set it aside 
and order a new trial for adequate cause. 
Congress plainly contemplated this as a 
power needful and proper in one instance, 
for in the 7th section it gives a conclusive 
'effect to a verdict on a contestation of debts, 
unless a new trial shall be granted, thereby 
recognizing the power of the court to di- 
rect such new trial by an implication of 
equal form with an express declaration. 

Nor is this, as supposed by counsel, re- 
ferable to a probable trial in the state 
courts, for "the contestation must be in I 
the proper court, having jurisdiction over i 
the proceedings in the particular case in ! 
bankruptcy." 

Independent of this view of the subject, 
I have no difficulty in holding, that the United 
States courts are empowered to exercise 
in bankruptcy cases, all their powers as 
courts, appropriate to the nature of the , 
case, and the proceeding presented for 
their consideration. 

It is believed to be a universal rule, that i 
the augmentation of the authority of a court ; 
by introducing new matters within its juris- I 
diction, in no way changes the functions of 
the court, or the methods by which it per- 
forms them. It applies all its accustomed 
powers to the new subject, and so models 
Us proceedings as to tit them to the cha- 
racter of the additional duties enjoined. 

The lawgiver understands the existing 
capacity of his courts, and, in adding to the 
range of their employment, must be sup- 
posed to contemplate, that they will con- 
tinue the use of their customary powers, 
unless he specially limits aud restricts that 
use. 

In enjoining upon the district and circuit 
courts, to take cognizance of and adminis- 
ter the bankrupt act, congress must be ac- 
cepted to intend, that in every particular, 
not otherwise designated by the statute, 
those courts should proceed with this new 
jurisdiction upon the principles appropri- 



ate to like process, under any other branch 
of their powers. 

A further analysis of other provisions of 
the statutes would tend to demonstrate this 
intent still more fully — those in relation to 
the adjournment or appeal of matters to 
the circuit court — the action of the circuit 
court — the continuance of both courts 
open at all times, &c. ; and the first pro- 
viso to No. 167 of Sec. 1 of May 18,1842, 
furthermore manifests the understanding of 
congress, that the judges sitting in bank- 
ruptcy, were holding their respective courts 
with all the concomitants of a sitting in 
term. It prohibits the per diem compensa- 
tion allowed the officers of court for at- 
tendance upon the district and circuit 
courts during their sittings, to he so con* 
strued 88 to authorize such payment for 
their attendance upon either ot those couiH 
whilst sitting for the transaction of (be 
business under the bankrupt law merely 
or any portion of the time, for which either 
of the said courts may be held open, nr io 
session by the authority conferred in that 
law." This discussion has been, however, 
already sufficiently extended, and I shall 
here terminate this branch of it, by decla- 
ring my opinion that this court has power to 
set aside the verdict of a jury found under 
the provisions nf the 4th section, and to ot- 
der a new trial in consonance with the 
rules upon which such new trials are granted 
in courts of law. 



V. ft. Circuit Coaurt of STatf ac* 

Before the Hon. Joseph Stobt. 

Ex parte Foster, in the Matter of 
Rkmick. 

PETITIONING CBEDITOR'8 DEBT. 



The oath of a petitioning creditor to hie debt, i 
ported by other testimony, is not, where (be pre- 
sumed bankrupt denies the indebtedness, sufficient 
to support a decree io bankruptcy. 

Where creditors desire a trial by jury to test the rifl- 
dity of the petitioning creditors' debt, the court will 
grant it on a proper issue framed, or the court miT 
proceed to decide the case of itself io a wmnarT 
proceeding in equity, or may, ex mtro mote, in ** 
discretion, require the fact to be tried by a jury. 

In this case, the following questions were 
submitted by the district court of Maine 
for his honor's opinion. 1. If the petition- 
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ing creditor has sworn to a debt of five 
hundred dollars, or more, and the supposed 
bankrupt denies the existence of the debt, 
and offers prima facie evidence, that it is 
not due, is the oath of the petitioning cre- 
ditor to the debt, without proof, a sufficient 
foundation for a decree of bankruptcy % 
2. When the existence of the debt is de- 
nied, and whether it is due or not, involves 
a question o£ fraud, is the fact, whether 
the debt is due or not, to be decided by 
the court, or is the existence of the debt 
to be established by the verdict of a jury 
on a proper issue to be framed for that 
purpose. 

Story, J. — The real controversy in this 
case, which is a proceeding in invitum by 
creditors to have the debtor declared a 
bankrupt, is, whether there is a good and 
sufficient petitioning creditors' debt to sup- 
port the proceedings. Two questions are 
presented upon the facts. As to the first, 
under the particular circumstances, I am 
satisfied, that the oath of the petitioning 
creditors is not sufficient to establish the 
existence of their debt. In the ordinary 
course of proceedings of this sort, the oath 
of the petitioners is a sufficient proof of 
the debt to sustain his right ; but it is liable 
to be rebutted by counter proofs, and may 
be overcome by such proofs. In this case, 
I think, the prima facie evidence of the 
debt, from the oath of the petitioners, is 
completely overcome by the proofs on the 
other side, and therefore the burthen of 
proof id on the petitioners to establish by 
evidence beyond the oath, that the debt is 
a true and subsisting one. 

As to the second question, the case 
clearly does not fall within the proviso of 
the first section of the bankrupt act of 
1341, eh. 9. But t think, that it either falls 
directly within the provisions of the fifth 
and eighth sections of the act, or by a close 
analogy, ought to be governed by similar 
Considerations. The fifth section declares, 
that " the district court shall have full 
power to set aside and disallow any debt 
upon proof, that such debt is founded in 
fraud, imposition, illegality, or mistake/' 
Now it seems to me, that the very case 
how before the court is within the purview 
of this clause, and that the court is to decide 
the whole matter, upon examination of all 
the proper evidence of itself summarily, 
and sitting as a court of equity, with full 
equity powers for the purpose. 

SO 



The seventh secfion, in its introductory 
provisions, applies, in terms, to cases of 
petitions by creditors in baukruptcy against 
a debtor in intntum, as well as to cases of a 
voluntary petition by the debtor for the 
benefit of the act. And, after having pw 
vided, that " all proof of debts, or other 
claims of creditors, entitled to prove the 
same by this act, shall be under oath, or 
solemn affirmation," &c, proceeds to de- 
clare: "But all such proof of debts, 
and other claims, shall be open to con- 
testation in the proper court having 
jurisdiction in bankruptcy, and as well 
the assignee as the- creditor shall have 
a right to a trial by jury upon an issue to 
be directed by such court to ascertain the 
validity and amount of such debt or 
claims." Now, certainly, there is some 
difficulty in avoiding the conclusion, that 
this clause of the seventh section does ap- 
ply to every case where the creditor seeks 
to have the fact ascertained by a jury, of 
the validity and amount of his claim, what- 
ever may be the case of the debtor, where 
no assignee has as yet been appointed. It 
strikes me, therefore, that if toe creditors, 
in the present case, should desire a trial by 
jury, it ought to be granted ; but if not 
desired, then the court may proceed to de- 
cide the case of itself, as a summary pro- 
ceeding in equity. But, if this conclusion 
admitted of some doubt, it seems to me 
that it furnishes so clear an analogy, that 
the court may well follow it as a guide in 
the exercise of its general equity jurisdic- 
tion in bankruptcy. 1 shall direct a certi- 
ficate accordingly to the district court as 
follows: 

1. That upon the first question, the oath 
of the petitioner to the debt, is not under 
the particular circumstances, without fur- 
ther proof, a sufficient foundation for a de^ 
cree in bankruptcy. 

2. That upon the second question, if the 
petitioning creditors desire a trial by jury 
under the circumstances, the court ought 
to grant it upon a proper issue, framed for 
the purpose of ascertaining, whether the, 
debt is aue or not, as a matter of discre- 
tion, if not of right, but that otherwise the 
court may proceed to decide the case of 
itself, by evidence in a summary proceed- 
ing in equity, or may, ex mero motu, in its 
discretion, require the fact to be tried by a 
jury. 
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U» •• District Comrt for lira Northern District 
•f New* York. 

Before the Hon. Alvrbb Conklino. 

In the Matter of the Petition of Philemon 
Canfield. 

The pendency of a creditor's petition for a decree in 
bankruptcy, will nut bar the right of the debtor to 
petition for a voluntary decree. 

In this case, an application had been 
made by a creditor for an adverse decree 
in bankruptcy, and an order "of notice had 
been obtained thereon, and the question 
submitted fur the opinion of his honor was, 
whether sueh application by the creditor, 
was a bar to the debtor's petitioning for a 
decree. 

Conklino, J. — I can perceive no suffi- 
cient reason why the pendency of the credi- 
tor's petition, on which no decree of bank- 
ruptcy bas yet been granted, should be 
considered a bar to the right of voluntary 
petition, secured by the act to the debtor. 
The act contains no such limitation of this 
right. The debtor may have good reasonsfor 
wishing to exercise it, notwithstanding the 
prior prosecution of a petition ininvitum. He 
may be apprehensive that it may be volun- 
tarily abandoned, or he may know that the 
charges it makes against him are unfound- 
ed, and think proper to contest their truth, 
aud thus defeat the petition. I cannot see 
that any injury can possibly be done to 
creditors by allowing this practice — while, 
in one respect, it is advantageous, by giving 
them the benefit of the petitioners' sche- 
dule of debts and property without ex- 
pense. 

COURTOFCOMMON PLEAS 

Before the Hon. M. Ulshoefper and 
Judges Ingraham and Inolis. 

Gideon Stephens and others v. Francis 
Blair. 

security for costs. 

Where parties live out of the county, they are not 
within the jurisdiction of the court, and may be re- 
quired to pive security for costs. 

The act of 1840 does not alter the rale as to security 
for costs. 

This was an appeal against an order 
granted at chambers, calling upon the 



plaintiffs to file security fir costs. It ap- 
peared, that one of the plaintiffs Tesided 
in King's county, the others in Albany 
county. 

Sherman and Van Antwerp, appeared 
fbr the plaintiffs. The learned counsel con- 
tended, that the statute of 1840, authoriz- 
ing the Court of Common Pleas to docket 
their judgments, and to issue execution is 
any county of the state, so far extended 
the jurisdiction of this cotrrt as to super- 
sede the necessity for security for costs is 
this case ; and that a judgment and execu- 
tion were, therefore, as effective in this as 
in the Supreme Court. 

E. L. Fancher f for the defendants, in- 
sisted, that the plaintiffs* were not within 
the jurisdiction of the court ; that there 
was a distinction between original at>d ter- 
ritorial jurisdiction ; that the latter was the 
jurisdiction intended by the statute autho- 
rizing security for costs; that, although 
the statute referred to had extended that 
jurisdiction for the purpose of docketing 
judgments and issuing fi. fa. % s % it was li- 
mited to the exercise of that power only, 
and did not dispense with the necessity of 
security for costs. The learned counsel, 
in sapport of his argument, submitted— 

1. That original process of the Common 
Pleas was confined, to the city. 

2. In case the plaintiffs were ordered to 
pay inter locutory costB, the court baring no 
power to issue an attachment beyond the 
county, would be without the authority of 
enforcing obedience to its mandate, ezcefl 
by requiring security for costs. 

3. In a case of assault and battery or 
false imprisonment, although aji fa. could 

go to another county, a ca. sa. could not, 
and in such cases, should the plaintiff fail 
to recover, the defendant would be de- 
prived of his ca. sa. for costs, and, unlesa 
security for costs were allowed, would be 
remediless in all cases where no property 
could be found by *fi.fa. 

Cur.adwt 
Per Curiam. Although the question in 
this case is one of great doubt, still 1 «» 
inclined to think the act of 1840, does n*t 
alter the rules as to security for coats- The 
intent of requiring security for corts w *° 
compel a bond for that purpose where u» 
person of the plaintiff is not within toe 
jurisdiction of the court, so as to be sub- 
ject to the orders of the court. ^ tb °T 
that act enables a Ji. fa. to be i* 80 ** \£ 
final costs, still no power exists to collect 
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interlocutory costs out of the county, and 
for this purpose a party would be remedi- 
less unless security was required. A de- 
fendant, in such a case, could not enforce 
the payment of such costs by an attach* 
meet, as it could not be issued to a sheriff 
of another county, and, in this respect at 
least, the plaintiff is out of the jurisdiction 
of the court 

This appeal is dismissed, but. as the 
question is a new one, without costs to 
either party. 

Appeal dismissed without costs. 



StialiStl «S*f 0. 



COURT OF QUEEN'S BENCH. 

Before Lord DEN*tAN,C.J.,and Judges Pat- 
terson, Williams, and Wightman: 

Weight v. Watts.— (Easter Term.)— 
April 29, 1&42. 

Plea in debt for gooda told, dfcc, that the defendant, 
before action brought, accepted a bill for (he amount 
lor the plaintiff, and that plaintiff's endorsee was 
the holder of the bill at the time of action brought j 
that when the bill btrcamu due, defendant paid the 
endorsee 6L on account; and that for the residue, 
the eniioraee bad commenced an action against the 
defendant, which was atill pending : — Held, on spe- 
cial demurrer, that the plea wm bad for duplicity. 

Debt for 221. 7*., being 111. 3#. 6d. for 
goods sold and delivered, and 1 1Z. 3#. 6d. 
tor work and labor. Plea : as to the sum 
of 11/. 3*. 6 J. parcel, &c, that after that 
sum, parcel, &c. v became due to the plain- 
tiff, and before the commencement of this 
suit, to wit : on the 10th of August, 1840, 
the plaintiff, for and on account of the said 
sum, parcel, &c, drew a bill of exchange 
upon the defendant to the order of the 
plaintiff for the said sum of 1 U. 3*. 6d. 
four months after the date tbereoC which 
bill the defendant then accepted and deli- 
vered to the plai ntifftor and on account of the 
eatd sum of i 1/. 3*. 6d„ parcel, &a, and the 
plaintiff then had and received the said bill 
on such accouut ; that after the delivery of 
the said bill to the plaintiff, and before the 
commencement of this suit, to wit : on the 
day and year last aforesaid, the plaintiff 
endorsed and delivered the said bill upon 
a goad and sufficient consideration, to one 
Charles Beswick, who, from the time of 
such endorsement, until, and st, and aftei 
the tine urhee this actio* was commented. 



remained, and was the holder of the said 
bill ; that when the said bill became due* 
to wit, on the 15th day of December, in 
the year aforesaid, the defendant paid to 
the said Charles Beswick, then being the 
holder of the said bill, and the said Charles 
Beswick then received the sum of 67. in 
full satisfaction and discharge of an equal 
sum, parcel of the amount of the said bill ; 
and that, for the recovery of the residue of 
the amount of the said bill, the said 
Charles Beswick then commenced an ac- 
tion against the defendant in Her Majesty's 
Court of Queen's Bench at Westminster, 
which actios is still depending in the said 
court. Verification, &c. Special demur* 
rer, on the ground that the plea was mul- 
tifarious and double, inasmuch as the plea 
alleged, that the defendant accepted the 
said bill of exchange, and that the plain- 
tiff received the same for and on account 
of the said sum of 11 J. 3*. Sd. ; and, that 
the plaintiff endorsed and delivered the 
same, upon a good and sufficient conside* 
ration, to one Charles Beswick, .who, at the 
time this action was commenced, was the 
bolder of the said bill ; which said allega- 
tions show a good and sufficient defence 
as to the whole of the said sum of 11/. 3s. 
6A, and yet the plea proceeded to allege, 
that the defendant, when the bill of ex- 
change became due, paid to Charles Bes- 
wick, then being the holder oflbe bill, the 
sum of 51. in satisfaction of an equal sum, 
parcel of the amount of the said bill, there* 
by showing a further and other good and 
sufficient defence as to the said sum of 67., 
even, although at the time of the commence- 
ment of this action, the plaintiff, and not 
Charles Beswick, was the holder of the said 
bill of exchange. Also, for that the plea pro- 
ceeded to allege, that the said Charles Bes- 
wick bad commenced an action against the 
defendant for the recovery of the residue 
ef the bill, and which action was still pend- 
ing, which would also be a good and suffi- 
cient defence as to the residue of the sum of 
11/. 3s. 6d. f even, although at the time of 
the commencement of this suit, the plain- 
tiff; and not Charles Beswick, was the 
holder of the ssid bill of exchange. Also, 
for that the plaintiff was unable to take any 
single and sufficient issue on the pies, so 
far as the same relates to 6i. f parcel, &c ; ' 
for, if the plaintiff merely denied, that 
Charles Beswick was the holder of the 
said bill of exchange at the commencement 
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of this suit— be thereby admitted that 
Charles Bet wick was the holder thereof 
when the bill became due, and that the de- 
fendant paid to Charles Beswick the sum 
of 5L, as in that plea mentioned. And if 
the plaintiff were merely to deny the last- 
mentioned payment, he would thereby ad- 
mit, that the bill was in the hands of Charles 
Beswick, as the holder thereof for value at 
the commencement of this action ; either 
of which facts would be a defence as to 
the sum of £/., parcel, &c. Joinder. 

/ W. H. Watson, in support of the de- 
murrer.-rvTbe drawipg, accepting, and en- 
dorsing of the bill to a bona fide holder 
constitute one defence. The part payment 
to that holder, and action by him for the 
residue, are pleaded as another. The 
plaintiff cannot traverse any one (if those 
facts, without admitting all the others. So 
far as it relates to the 5/., the plea is clearly 
double. [Patterson, J. — If you traversed 
that Beswick was the holder, and succeed- 
ed on that issue, the defendant could not 
deduct the 5/. from your damages, because 
it is not pleaded as a payment to you.] 
That shows that the payment of ti. to 
Beswick, and the pendency of an action 
by him, are surplusage, but still they may 
suffice to make a plea double if they are 
pleaded as a distinct defence. 

Addison, contra.— The plaintiff might 
reply de injuria general ly. ( Chitty v. Ben- 
dy, 3 Adol. & Ell. 319, recognized in Ray- 
son v. Pascoe, Exch. E. T., 1842.) If a plea 
contains two defences, the plaintiff may 
traverse one, and treat the other as sur- 
plusage. But there is not a double de- 
fence here. The pendency of another ac- 
tion by the plaintiff himself for the same 
debt is pleadable only in abatement ; and 
how can an action, pending by endorsee, 
be a good plea in barl The endorsee 
may have sued both plaintiff and defend- 
ant ; tlje former as the drawer, and the 
latter as acceptor. The plaintiff may have 
settled the action against himself by pay- 
ing the bills, and may then have sued the 
defendant as his acceptor. How can the 
latter plead, as a defence, pendency of the 
action by endorsee 1 If the defendant had 
averred, that the plaintiff took the bills 
with notice of an action by Beswick against 
the defendant, that might constitute a va- 
lid defence. (Chitty on Bills, 224 ; Marsh 
v. Newell, 1 Taunt. 109 ; Tarleton v. All- 
jtusen, 2 Adol. & Ell. 32.) 

Watson, in reply, cited Fraserr. Welsh, 



(8 Mee. & W. 634). To make a plea bad 
for duplicity, it is not necessary that both 
defences should be well pleaded. 

Lord Dbnman, C. J. — It is evident, that 
this plea is framed in order *6 invite a de- 
murrable replication. To make it double, 
it is not necessary that both defences should 
be correctly pleaded ; it is enough if there 
are two defences in it, or what the plaintiff 
must treat as two defences. 

Patterson, J. — I think Mr. Watson has 
given the proper answer in contending, 
that a plea may be bad for duplicity, al- 
though both the defences in it may not be 
sustainable. The question is, does the plea 
in fact contain two defences $ to elude aa 
answer* to that question, the defendant is 
driven to admit, that his plea contains a 
great deal of surplusage. Then, why was 
it put there, if it was not put for tbe par- 
pose of showing an apparent defence to 
the action. 

Williams, J., concurred. 

Wightman, J. — The plaintiff objects to 
the plea, that it contains a double defence ; 
and the defendant cites cases to show that 
one defence is insufficiently pleaded. That 
is not an answer to the objection. 

Judgment for the plaintiff. 



Trinity Term. 

Hedley t>. Bainbridge. 

The authority which one partner in a trading partner? 
ship haa to bind hia oo-parineraby signing accep- 
tances or proraiaaory notes in the names of iba 
partnership, does not exist in a partnership of at tor- 
niea or solicitors. 

Declaration on a promissory note 
made by the defendant for 600/., payable 
on demand, with interest at 51. per cent 
per annum, with a count for money lent, 
and on an account stated. Pleas, that the 
defendant did not make the note, and tbe 
general issue. At the trial before Kolfe, 
b., at the Lent Assizes for Durham, 1841, 
it appeared that the defendant and one 
Spurrier were in partnership as attoroies 
and solicitors, and that during such part- 
nership, Spurrier, without any authority 
from the defendant, gave tbe note in ques- 
tion to Blakeman, the testator of the plain- 
tiff. The learned judge nonsuited the 
plaintiff, giving him leave to miive to enter 
a verdict if the note was properly drawn. 
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^The particulars of the plaintiff's demand, 
which were not relied upon at the trial, 
stated, that the action was brought to re- 
cover the sum of 655/. due on the promis- 
sory note mentioned, and set forth in the 
first count of the declaration, with interest 
thereon, for 5 the recovery of which the 
plaintiff will avail himself of the whole or 
any part of the declaration. A rule nisi 
having been obtained. 

Otter showed cause.-— An attorney can- 
not bind his partner by drawing a promis- 
sory note in the name of the firm. It was 
suggested at the trial that the defendant 
and Spurrier might be money-scriveners 
as well as attornies ; but it is not inciden- 
tal to such a partnership, that one partner 
should have the power of binding the part- 
nership by drawing bills or notes. (Chitty 
or* Bills, p. 39, last ed- ; Greenslade v. 
Dower, 7 B. & C. 635 ; Dickinson v. Valpt/, 
10 B. &C. 128; Ducar§ v. GtU, 1 M. & 
M. 450 ; Bramah v. Roberts, 5 Scott, 172; 
S. C, nom. Branch v. Roberts, 3 Bjng. N. 
C 963.) Stronger evidence would be re- 
quired to show that the partner, not of a 
trading firm, had authority to sign notes, 
than to show that he had authority to draw 
bills. [Lord Denman, C. J. — A bill of ex- 
change would scarcely be so natural a 
document for an attorney to deliver to a 
client in acknowledgment of money re- 
ceived as a promissory note.] 

Knowles and Hrdley, contra.— The only 
partnerships in which one partner cannot 
bind another by drawing bills or notes 
are joint-stock companies, (Dickinson v. 
Valpy,) and mining companies (Ducarry 
v. GUI.) The defendant was constructive- 
ly present at the making of the note. One 
partner is responsible for the fraud of bis 
copartner in contracts relating to the co- 
partnership made with innocent persons. 
{Rapp v. Latham, 2 B. & A. 795 ; Willet 
▼. Chambers, Cowp. 814.) Greenslade v. 
Dower, does not establish the proposition, 
that, in the case of a partnership not 
in trade, one partner cannot bind the other 
by drawing a bill. In that case no part- 
nership was existing at the time when the 
bill was drawn ; and Bayley, J., said, " If 
several persons are in trade together, a bill 
accepted by one in the names of the part- 
nership, and in the course of their trading, 
binds them all. But there is a great diffe- 
rence between such a bill and one drawn 
for the purpose of founding the partner- 
ship." They further contended, that the 



particulars of the plaintiff's demand ex- 
tended^ the count on an account stated, 
citing Hay v. Fisher, (2 Mee. & W. 722 ;) 
and Lord Tenterden in Rhodes v. Gent 9 
(5 B. & A. 244 and that the plaintiff was 
entitled to have a verdict entered on that 
count, 

Lord Denman, C. J., delivered the judg- 
ment of the court This was an action 
against the defendant as the maker of a 
promissory note. It appeared, that the 
defendant and Spurrier had been in part- 
nership as attorneys, and that during the 
continuance of that partnership, Spurrier 
gave the plaintiff a promissory note in the 
name of the firm. There never was any 
doubt that the sum, for which the note was 
so given, was a debt due to. the plaintiff 
from the firm ; but it does not follow that 
one partner has the power or right to give 
a promissory note of the firm for the dis- 
charge of it. As to traders, there is a cus- 
tom, founded on the convenience of trade, 
that one partner may bind his co-partners, 
by drawing a bill, or giving a note ; and 
such custom is part of the law of the land. 
But it is not necessary for the carrying on 
of a partnership in the profession of an at- 
torney, that one partner should have such 
a power. The decision of the court in 
Greenslade v. Dower, (7 B. & C. 635.) did 
not, indeed, proceed on the ground, that 
one of the two joint occupiers of a farm 
has no implied authority to bind the other 
by accepting a bill of exchange, though 
the judgment of Holroyd, J., did. We, 
however, are of opinion, that such an au- 
thority, in dealing, either with bills or notes, 
is confined to partners in trade. It was 
further urged in the argument before us, 
that the plaintiff was entitled to a verdict 
on the count, on an account stated, but the 
form of his particulars excluded him from 
availing himself of that count ; and, more- 
over, that point was not made at the trial, 
Rule discharged. 



Lord Brougham's Insolvent Act. 

By an act which has recently come 
into operation in England, any person 
though not a trader, may give nptice 
to one-fourth of his creditors, with notice 
in the gazette and a newspaper, and pre- 
sent a petition to the court of bankruptcy, 
stating the debts owing by him ana his 
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property* and praying to be examined, and 
to be protected, on making a full disclo- 
sure and surrender of his estate and effects. 
The judge or conanrissioner may then 
grant him protection ; and on his passing 
his examination, the property will vest in 
the official and other assignee chosen by 
the creditors. 



COURT OP COMMON PLEAS. 
Trinity Term— 1842. 

Before the Right Honorable Sir N. C. 
Tindal, C J., and Judges Coltman, 
EasaiME, Maulb, and Crebwell, 

Ashcrovt and others v. Morrin and ano- 
ther. — June 8. 

STATUTE OF FRAUDS. . 

An order to forward goods to the purchaser, followed 
by a shipment of the good* in question, may operate 
as a contract of bsrgsinr and sale. 

It ia oot necessary to specify in the contract the price 
of the goods. 

The defendants, merchants at St. Vincent's, sent the 
plaintiffs an order, to ship certain goods therein spe- 
cified, by the Emerald Thf order directed that the 
terms were to be " moderate." The plaintiffs ac- 
cepted of the order, and shipped the goods accord- 
ingly. They were loal in the passage out :~H«ld, 
first, that there was in this case, a sufficient con- 
tract within the statute of frauds ; and secondly, that 
it was not necessary for the completion of the con- 
tract that the price of the goods should be specified ; 
it waa enough to say that the price should be mode- 
rate, and the (foods being named, that price muht 
be ascertained with sufficient certainty to satisfy 

' the statute. 

Assumpsit for goods Bold and delivered. 
Plea, non-assumpsit. The plaintiffs were 
coopers in London, and the defendants, 
storekeepers at St. Vincent's. On the 3d 
April, 1&40, the defendants sent a letter 
from St. Vincent's to the plaintiff* in Lon- 
don, signed "J. & S. Morrin." The 
letter was to the purport following: — 
11 Gents., we dispose of a good deal of 
small liquor in our line, and Captain Nel- 
son, of the Emerald, has recommended us 
to try your house for these goods. We 
annex an order, which please to send by 
the Emerald. Let the quality be first and 
good, and the terms moderate. We will 
either pay Captain Nelson, or remit you 
bills for the amount." Signed as above. 
Then came a list of the goods ordered : 
— " Porter, four hogsheads j brown stout, 



four hogsheads, not weakest but of good 
body," &o. The goods thus ordered were 
shipped on board the Emerald according- 
ly. The vessel sailed and was lost on the 
voyage out. The defendants refused to 
pay for the cargo, and the plaintifis brought 
their action thereupon. The cause was 
tried at the sittings in London, after Easter 
Term, 1842, before Creswelj, J., and it 
was submitted, on behalf of the defendants, 
that there was not here a sufficient con- 
tract to satisfy the statute of frauds ; nor, 
in the absence of such legal contract, was 
there a sufficient acceptance by the pur- 
chasers, through delivery on board the 
Emerald, to raise a cause of action ; and 
Hanson v. Ax milage. (5 B. & Aid. 55?,) 
was cited, in which it was held, that there 
was no sufficient acceptance, so long as the 
buyer continued to have a right to object 
either to the quantity or quality of the 
goods. And aglin, in the same case, it 
was ruled that the delivery of goods to a 
wharfinger, (who bad been accustomed to 
forward goods from the plaintiff to the de- 
fendant,) which were lost while in pos- 
session of the carriers, was not a sufficient 
acceptance within the statute. The plain* 
tiffs were nonsuited, and 

Channel, Sergt., on their behalf, obtained 
a rule nisi to set aside the, nonsuit, upon 
the following points submitted. He said 
there was a difficulty here in contending 
that this was a good acceptance by the de- 
fendants, within the provisions of the 
statute, so as to bind them ; because it has 
been ruled that there was no acceptance so 
long as either party had a right to object to 
the quality or quantity of the goods, as in 
Acebal v. Levy, (10 Bing. 382 ;) where it 
was held as to price, among other things, 
that where the contract was silent in that 
respect, but had been executed, a reasons* 
ble price would be inferred, but otherwise, 
where the contract wss executory only, 
and the goods were still in the possession 
or under the power of the seller. And 
again, in the same case, the facts being that 
goods bought abroad were delivered at a 
foreign port on board a ship chartered by 
the purchaser, this was held to be no accep- 
tance within the statute. But he (Chan- 
nell t Sergt.,) submitted, that apart from any 
question of acceptance or non-acceptance, 
by delivery or shipping, there was here a 
good contract of purchase and sale ; for, 
first, the document in question, because it 
was an order % was not theoafare excluded, 
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of necessity, from being one portion of a 
contract; and secondly, that* document 
contained all the requisites of a contract 
under the statute, unless the absence of a 
specific price to be paid, be held for a 
good objection. Again, in Egerton v. 
Mathews, (G Kast, 30? v ) there was the fol- 
lowing writing : — M We agree to give Mr. 
E. Is. Id. per pound for thirty bales of 
Smyrna cotton, customary allowance, cash, 
3/. per cent., as soon as our certificate is 
complete. M. & T. ;" and this was held 
a sufficient memorandum in writing, with- 
in the 17th section of the statute. Then, 
with respect to the price not being men- 
tioned ; it is sufficient in any order of this 
sort, for the purposes of a complete con- 
tract in this respect, to say, that the price 
shall be moderate j for even if a contract 
do not state any specific price, the law will 
iufer a reasonable price. That was held 
to be enough in Hoadley v. M'Laine, (10 
Bing. 482 ; 4 M. & Scott, 340, S. C.,) in 
which case it was said that where the price 
ia omitted, and it does not appear in evi- 
dence that any specific price was agreed 
upon, a reasonable price maybe presumed, 
and the contract may be so stated ; but 
that where the contract is silent as to price, 
and it appears by the evidence that a spe- 
cific price was agreed upon, the contract is 
imperfect, and cannot be given in evidence. 
(Elmore v. Kingscote, 5 B. &f C. 553 ; 10 
Bing. 4S9; 4 M. & Scott, 217, S. C.) 
Upon the whole matter, it is submitted, 
that there is a good contract here, sufficient 
to satisfy the statute of frauds. 

Cause was shown against the rule nisi 
this day, by 

Bompas, Sergt., for the defendants.— 
This is merely an order at the most, and 
cannot be called a contract. [ Tmdal, C. 
J, — There is an order on one side, on the 
part of the defendants, aud the plaintiffs 
show their willingness to accept that order, 
by bringing an action to enforce it. Cres- 
well, J. — Surely, putting the goods on board 
the ship in pursuance of the order sent by 
the defendants, is an acceptance of that 
order, and would complete the contract] 
Then, I submit, there is not a sufficient 
signature in this case to bind the defend- 
ants. [Tindal, C. J. — In Saunderson v. 
Jackson, (2. fi. & P. 236,) it was held, that 
a printed name was sufficient, if recogniz- 
ed by the party, or brought home to him as 
haying been printed by his authority.] 



Then there h not sufficient certainty as to 
the price. 

Tindal, C. J. — The last argument baa 
been completely met already by the cases 
cited before. The words of the order are, 
that the price shall be moderate. No spe- 
cific price has been provided for ; and the 
price can easily be ascertained. That 
makes the case entirely conformable with 
the provisions of the statute in that respect. 
The rule must be made absolute. 

The rest of the court concurred. 

Rule absolute. 



COURT OF EXCHEQUER. 

Before Lord Abinger, C. B., and Barons 
Aldebson, Parke, Gurnet, and Rolfs. 

Eavestaff v. Russell.— (Trinity Term.) 
June 22, 1842. 

In answer to a declaration in debt for goods sold and 
delivered, the defendant pleaded that the svpjosed 
causes of action, in the declaration meBtioeed, did 
not accrue to the plaintiff wiihin six years next be- 
fore i he commencement of the suit :— Held, good oa 
special demurrer. 

Debt for goods sold and delivered, ana) 
on an account stated. Plea :• that the sup* 
posed causes of action in the declaration 
mentioned, did not accrue to the plaintiff 
within six years next before the commence- 
ment of this suit. Special demurrer, on 
the ground that the plea was bad as a plea 
in confession and avoidance, as not con- 
taining any sufficient confession, that the 
plaintiff ever had any right of action. 

Peatock, in support of the demurrer, — 
The word " supposed" does not amount 
to a positive admission, that tjiere' ever 
was a cause of action in the plaintiff. Gale 
v. Capem, (1 Adol. & Ell. 102 ; 3 Nev. & 
M. 863,) may, perhaps, be cited, where a 
plea of set-off alleged, that the plaintiff 
made a promissory note, payable to A. C, 
which was duly endorsed aud delivered to 
the defendant after A. C.'s death, by her 
administrator, and was unpaid, to which 
the plaintiff replied, that the supposed debt 
and cause of set-off, on the said promis- 
sory note, did not accrue to the defend- 
ant wiihin six years, &c. ; the court held, 
that the replication amounted to a sufficient 
admission, both of the making and en- 
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dorsement of tbe note, by the administra- 
tor ; but the words, " the said piomiHsory 
note" distinguish tbat case from the pre- 
sent. In Margetts v. Bays, (4 Adol. or Ell. 
489.) where a pica, that " the supposed 
debt in the declaration mentioned, if any 
such there be, did not accrue due to the 
plaintiff within six years, &c.»" was held 
bad for not confessing and avoiding the 
debt ; and, on Gale v. Caper n being cited, 
Lord Denman, C. J., said, " That waa after 
the trial/ but here the form of the plea is 
specially demurred to, which makes all the 
difference." [Parke, K— Gould v. Las- 
bury, (I C, M. & R. 254, also reported in 
4 Tyr. 863 ; 2 Dowl. 707,) seems an autho- 
rity against you, where this court, after 
conference with the court of Gttieen's 
Bench, held, that a plea in bar, alleging 
that by operation of the Insolvent Debtor's 
Act, the defendant was discharged " from 
the debts and causes of action, j/ any" was 
bad ; but Lord Lynd hurst, in the course 
of the argument, threw out an intimation, 
that "supposed" would probably have 
done as being equivalent to •• alleged."] Yes, 
but in another part of that case he says, 
that it is difficult to distinguish between 
" supposed" and •• if any," and the judg- 
ment of the court determined the latter to 
be insufficient. [Aldcrson, B. — Surely the 
supposed cause of action must mean the 
alleged cause.] 

Udall, contra, cited Gwillim v. Daniel, 
(2 C, M. & R. 61 ; 1 Gale, 143.) 

Parks, B. — There can be no doubt 
whatever, that the word " supposed," used 
in this plea, is a sufficient admission of a 
cause of action. It is tbe usual and ordi- 
nary mode of pleading in cases of this na- 
ture, and I have seen instances without 
number where, after a plea of the general 
issue"; a special plea has professed to* an- 
swer the supposed causes of action in the 
declaration mentioned. The words "if 
any" stand on a different footing, and, al- 
though sufficient in a plea in abatement, 
are not so in a plea in bar, because they 
leave it doubtful whether any debt ever 
existed at all. 

The rest of the court concurring. 

Judgment for the defendant. 



MISCELLANEOUS. 

A different lav for different Rank*.— The late John 
Spencer, Esq., was a man of sense, ha mor, and wit, 
very singular in his dress, and very determined in bis 



actions. In tbe morning he walked tbe streets in a 
Tyburn wig, with an oak stick snd little bunting knife 
under s plain brown ftock. In rhis manner, sellyrsg 
forth one morning toiak*a walk, a butcher's dug, not 
liking his phiz, flew at him, and shook him so soundly 
by the coat, that Mr. Spencer (then commonly called 
Jack Spencer) drew forth his knife, and stabbed the 
dog. The enraged butcher, not thinking ii quite sale to . 
attack a man eo stout and well-armed at both potots 
as Mr. Spencer then was, determined rather to dog 
the assssHn, which Mr. Spencer perceiving, be went 
into the first nle house, snd called for a pint of porter, 
in order to give the butcher time to take such mea- 
sures ss he thought mure piudent than a boxing- 
match. The butcher fetched tbe constable, and 
charged him to take that man into custody Sir Tho- 
mas de Viel was then the first acting msgistrate of 
Westminster, before whom tbe noble culprit was 
brought. Mr. Spencer, seeing the pomposity of ibe 
justice, snd knowing what he was at bottom, affected 
a face of concern, fear, and repentance. u How dared 
you, sir," said the justice, aa soon as the case wss 
opened, " kill this here man's do? ; nay, his servant, 
as a body may call him, who protected his abop with 
more faith and fidelity than perhaps a CBristian would 
have done V And, seeing the dismsy his prisoner 
wss under, added, "Sirrah, what provocation hadyoa 
to kill this honest man's dog ?" Upon mis second in- 
terrogation, "Bow, wow, wow!" barked Mr. Spen- 
cer, and running his head furiously into Le ViePa face, 
and taking hold of his collar with his mouth, made the 
seat of justice tremble, to the astonishment of all 
present. M A dog killed, justice insulted, s poor butcher 
ruined, and a court of justice disgraced I — why it was 
almost. death without benefit ot clergy. Commit 
bim, commit him!" said De Viel. "what's your 
name, fellow?" said the clerk, who waa filling 
up the miltimu*. At length, silence being called, 
the prisoner, with a> second penitential face, an- 
swered, " My name, and please ) our worship, is Spen- 
cer." " But your Christian name? "Why, tbat is 
John." Now, Sir Thomas was no such fool but be 
knew tbsl Spencer John turned the other way was 
John Spencer, and that John Spencer was a singular 
character, and brother to the Duke of Marlborough, 
and then taking a more steadfast look in bis face, re- 
collected his person. A short pauae was here neces- 
sary : Sir Thomas took it, and then bursting out into 
a laugh, ran up to Mr. Spencer, and saluted htm. 
" Mr. Spencer," said he, " I am your moat obedient 
humble servant ; pray how does my Lord Duke, your 
brother, do ? Prsy, Mr. Spencer, ao me ibe donor to 
sit down ;" snd turning to the butcher, ''Sirrah, away! 
never let me hear again of your keeping dogs to insult 
gentleman, and terrify his msjesty s faithful subjects 
in tbe streets; 1 have a great mind" — Here Mr. 
Spencer interposed, and desired that he might ao to 
prevail aa to let the man go quietly borne and look 
after his mutton, which Sir Thoolas granted. 



Lord RtdesdaU.—! never saw Lord Redesdeie 
more puzzled than atone of Plunkett*a beat jetut ef es- 
prit*. A esse wss argued, wherein the plain tiff prayed 
that the defendant should be restrained from suing 
him on certain bills of exchange, as they were nothing 
but kites. "Kites, Mr. Plunkett!" exclaimed Lord 
Redesdale; "Kites never could smount to tbe value 
of these securities : I do not understand this state- 
ment at all, Mr. Plunkett! It is not to be expected 
that you should, my Lord 1" answered Plunkett. *• In 
England and in Ireland kite* are quite different thing*. 
In England, the wind rsises the kites, but ia Ireland, 
the kites raise the wind." I do not feel any brttcr 
way informed yet 1 aaid the matter- of- tact chancellor. 
11 Well, my Lord, I'll explain the thing without men- 
tioning those birds of fancy," and therewith be eluci- 
dated the difficulty —Li/e if Lord Redesdale 
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CIRCUMSTANTIAL EVIDENCE. 

Du Moulin 9 * Case. 

Jaques Du Moulin, a French refugee, 
having brought over his family and a small 
sum of money, employed it in purchasing 
lota of goods that had been condemned at 
the custom-house, which he again disposed 
of by retail. As these goods were such 
as, having a high duty, were frequently 
smuggled, those who dealt in this way 
were generally Suspected of increasing 
their stock by illicit means, and smuggling, 
or purchasing smuggled goods, under color 
of dealing only in goods that had been le- 
gally seized, by the king's officers, and 
taken from smugglers. This trade, how* 
ever, did riot, in the general estimation, 
impeach his honesty, though it gave no 
sanction to his character; but he was often 
detected in uttering fa lee gold. He came 
frequently to persons of whom he had re- 
ceived money, with several of these pieces 
of counterfeit coin, and pretended that 
they were among the pieces which had 
been paid him ; this was generally denied 
with great eagerness, but, if particular cir- 
cumstances did not confirm the contrary, 
he was always peremptory and obstinate in 
his charge. This soon brought him into 
disrepute, and he gradually lost, not only 
his business, but his credit. It happened 
that, having sold a parcel of goods, which 
amounted to seventy-eight pounds, to one 
Harris, a person with whom he had before 
had no dealings, be received the money in 
guineas and Portugal gold, several pieces 
of which he scrupled ; but the man having 
assured him, that he himself had carefully 
examined and weighed those very pieces, 
and found them good, Du Moulin took 
them, and gave his receipt. 

In a few days he returned with six 
pieces, which he averred were of base 
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tal, and part of the sum which he had a few 
days before received of him for the lot of 
goods. Harris examined the pieces, and 
told Du Moulin, that he was sure they 
were none of them among those which ha 
had paid him, and refused to exchange them 
for others. Du Moulin as peremptorily in* 
sisted on the contrary, alleging that he had 
pat the money in a drawer by itself, and 
locked it up till he offered it in payment of 
a bill of exchange, and then, the pieces 
were found to be bad, insisting that they 
were the same to which he had objected. 
The man now became angry , and charged 
Du Moulin with intending a fraud. Du 
Moulin appeared to be rather piqued than 
intimidated at this charge; and, having 
sworn that these were the pieces he re- 
ceived of Harris, Harris was at length 
obliged to make them good; but as he was 
confident Du Moulin had injured him by a 
fraud, supported hy perjury, be told his 
story wherever he went, exclaiming against 
him with great bitterness, and met with 
roauy persons who made nearly the same 
complaints, and told bim that it had been 
a practice of Du Mouliu's for a considera- 
ble time. Du Mouliu now found himself 
universally shunned; and, hearing what 
Harris had reported from all parts, he 
brought his action for defamatory words, 
and Harris, irritated to the highest degree, 
stood upon his defence ; and, in the mean 
time, having procured a meeting of seve- 
ral persons who had suffered the same way 
in their dealings with Du Moulin, they 
procured a warrant against him, and 
he was apprehended upon suspicion of 
counterfeiting the coin. Upon searching 
his drawers, a great number of pieces of 
counterfeit gold were found in a drawer 
by themselves, and several others were 
picked from other money, that was found 
in different parcels ki his scrutoire ; upon 
further search, a flask, several files, a pair 
of moulds, some powdered chalk, a small 
quantity of aqua regia, and several other 
implements, were discovered. No doubt 
could now be made of his guilt, which was 
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extremely aggravated by the methods he 
had taken to dispose of the money he made, 
the insolence with which he had insisted 
upon its being paid him by others, and the 
perjury by which he had supported his 
claim. His action against Harris for de- 
famation was also considered as- greatly in- 
creasing his guilt, and every body was impa- 
tient to see him punished. In these circum- 
stances he was brought to his trial, and his 
many attempts to put off bad money, the 
quantity found by itself in his scrutoire, 
and above all, the instruments of coining, 
which, upon a comparison, exactly answered 
the money in his possession, being proved, 
he was upon this evidence convicted, and 
received sentence of death. 

It happened that a few days before he 
was to have been executed, one Williams, 
who had been bred a seal-engraver, but 
had left his business, was killed by a fall 
from his horse ; his wife, who was then big 
with child, and near her time, immediately 
fell into fits, and miscarried. She was soon 
sensibfe that she could not live, and there- 
fore, sending for the wife of Du Moulin, 
she desired to be left alone, and then gave 
her the following account : — 

That her husband was one of four, whom 
shenamed , that had for many years subsisted 
by counterfeiting gold coin, which she had 
been frequently employed to put off, and 
was therefore entrusted with the whole 
secret ; that another of these persons had 
hired himself to Du Moulin as a kind of 
footman and porter, and being provided by 
the gang with false keys, had disposed of 
a very considerable sum of bad money, by 
opening his master's scrutoire, and leaving 
it there in the stead of an equal number of 
good pieces, which he took out ; that by 
this iniquitous practice, Du Moulin had 
been defrauded of his business, his credit, 
and his liberty, to which, in a short time, 
his life would be added, if application was 
not immediately made to save him. By 
this account, which she gave in great ago- 
nies of mind, she was much exhausted, and 
having given directions where to find the 
persons whom she impeached, she fell into 
convulsions, and soon after expired. The 
woman immediately applied to a magis- 
trate, and, having related the story she had 
heard, procured a warrant againBt the three 
men, who were taken the same day, and 
separately examined. Du Moulin'9 servant 
steadily denied the whole charge, and so 
did one of the other two; but while the last 



was examining, a messenger who had been 
sent to search their lodgings, arrived with a 
great quantity of bad money, and many in- 
struments for coining. This (brew him iolo 
confusion, and the magistrate improving 
the opportunity, by offering him his life if 
he would become an evidence for the king, 
he confessed that he had been long associ- 
ated with the other prisoners, and the mas 
that was dead, and he directed where otber 
tools and money might be found, but be 
could say nothing as to the manner b 
which Du Moulin'* servant was employed 
to put it off. Upon this discovery. Do 
Moulin's execution was suspended, and ibe 
king's witness swearing positively that his 
servant and the other prisoner had fre- 
quently coined in his presence, and giving 
a particular account of the process, aoc 
the part which each of them usually per- 
formed,they were convicted, and condemned 
to die. Both of them, however, still denied 
the fact, and the public were still in doubt 
about Du Moulin. In bis defence, be had 
declared that the bad money which was 
found together, was such as be could not 
trace to the persons of whom he had re- 
ceived it ; that the parcels with which bad 
money was found mixed, he kept separate, 
that he might know to whom to apply if it 
should appear to be bad ; but the finding 
of the moulds, and other instruments, io 
his custody, was a particular not yet ac- 
counted for ; as he only alleged in general 
terms, that he knew not how they cane 
there, and it was doubted whether the im- 
peachment of others bad not been managed 
with a view to save him who waa equally 
guilty, there being no evidence of bis ser- 
vant's treachery, bat that of a woman who 
was dead, reported at second hand by the 
wife of Du Moulin, who was manifestly ar 
interested party. He was not, however, 
charged by either of the convicts as an ac- 
complice, a particular which was strongly 
urged by his friends in his behalf; but ft 
happened, that while the public opinion 
was thus held in suspense, a private drawer 
was discovered in a chest that belonged to 
bis servant, and in it a bunch of keys, and 
the impression of one in wax ; the impres- 
sion was compared with the keys, and that 
which it corresponded with, was found to 
open Du Moulin's scrutoire, in which the 
bad money and implements had been 
found ; when this particular, so strong and 
unexpected was urged, and the key pro- 
duced, he burst into tears, and confessed 
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all that had been alleged against bim ; be 
was then asked bow the tools came in bis 
master's scrutoire, and he answered, that 
when the officers of justice came to seize 
his master, he was terrified for himself, 
knowing that he had in bis chest these in- 
struments, which the private drawer would 
not contain ; and fearing that he might be 
included in the warrant, his consciousness 
of guilt kept him in continual dread and 
suspicion ; that for this reason, before the 
officers went up stairs, he opened the 
scrutoire with his false key, and having 
fetched his tools from his box in the garret, 
he had deposited them there, and had just 
locked it when, be heard them at the door. 
In this case, even the positive evidence 
of Du Moulin, that the money he brought 
back to Harris was the same he had re- 
ceived of him, was not true, though Du 
Moulin was not guilty of perjury, either 
wilfully or by neglect, inattention, or for* 
getfulness. And the circumstantial evi- 
dence against him, however strong, would 
only have heaped one injury upon another, 
and have taken away the life of an unhap- 
py wretch, from whom a perfidious servant 
had taken away every thing else. 



JOINT STOCK COMPANIES. 

LIABILITY OF SHAREHOLDER*. 

A case of very considerable importance 
has recently been decided in the English 
courts, with reference to the liability of 
directors and shareholders of joiut stock 
companies. Vice v. Lady Anson, (7 B & 
C. 409,) has always been considered the 
leading case on this subject. The present 
case, however, seems to have overruled 
that authority. 

A joint stock company was formed for 
the working of mines in the Brazils. The 
prospectus stated, that the capital was to 
consist of c£100,000, in 5000 shares of «£20 
each ; and the first annual report announces 
to the shareholders, amongst other things, 
that the whole number of shares had been 
appropriated, which announcement was 
contrary to the fact, the number of shares, 
really disposed of, being only 2000, the 
unappropriated 3000 having been colorably 
divided among the directors themselves, 
the deposit thereon not haviug been paid 
by some of them, and others giving their 



acceptances for the amount The defend- 
ant was a shareholder, and was proved to 
have called several times at the office for 
information, and to have attended a meet- 
ing of the shareholders; and it was held, 
that, notwithstanding the nonfulfilment by 
the directors of the contract, upon which 
the defendant agreed to become a partner 
in the undertaking, he having knowledge, 
or means of knowledge of all the facts, 
and not objecting, the jury were warranted 
in inferring, that he assented to the course 
pursued by the directors, and consequent- 
ly, that he was liable in respect of con- 
tracts necessarily entered into by them for 
working of the mines. 

The point raised in this case is, whether 
a shareholder is bound by the contracts of 
the directors, when the company is carried 
on with a smaller amount of capital than 
was professed to be the capital, on the faith 
of which he subscribed for bis shares. la 
Pitckford v. Davit, (5 Mee. & W. 2,) only 
a small portion of the proposed capital was 
raised, aud but 1400 out of 10,000 shares, 
were taken. The Lord Chief Baron told 
the jury, that, without evidence that the 
defendant knew and assented to the works 
being carried on with a smaller capital 
than that which was actually proposed, he 
could not be bound by the contract of the 
directors, and that it was for them to say, 
whether the works were so carried on with 
his knowledge and consent ; and the jury, 
having found for the defendant, the court 
refused to disturb the verdict. " The 
question," says Lord Abinger, " is, whether 
the directors were the agents of the de- 
fendant in carrying on the business with 
so small a capital* I thought at the trial, 
and am still of the same opinion, that 
where a prospectus is issued, and shares 
collected for a speculation to be carried on 
by means of a certain capital* to be raised 
in a certain number of shares, a subscriber 
is not liable, in the first instance, unless the 
terms of the prospectus in that respect are 
fulfilled. But if it be shown, that he 
knows that the directors are carrying on 
the undertaking with less capital, and has 
acquiesced in their so doing, he may be- 
come answerable for their future con- 
tracts." 

In the subsequent case of Tredwen v. 
Bourne, (6 M. & W. 461,) a mining com- 
pany was formed, the capital to be<£30,000, 
in 3000 shares of <£10 each, and 2000 
shares only were actually subscribed for, 
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of wbich the defendant took 100, and it was 
held, that letters, subsequently written by 
the defendant to the directors, requiring 
them to call a meeting for the purpose of 
changing a director, were evidence to go 
to the jury, to show that he authorized the 
directors to proceed in the management of 
the concern with the smaller amount of 
capital, so as to render him liable for the 
price of articles supplied for the use of 
the mines on the order of the directors. 

In the case of Suigenbcrger v. Carr, 
with these cases before him, Tindal, C. J., 
said, " The defendant might have had ac- 
cess to the books, and if he had not actual 
knowledge of the true state of the con- 
cern, he had the means of knowledge ;" 
and CoUman, J., said the same. " With 
respect to the condition in the prospectus, 
it was competent to the shareholders to 
waive it, and the jury have, in effect, found 
that the defendant has done so. If he had 
not full knowledge of all the circumstan- 
ces, he has the means of knowledge." 
And Maule, J., said, " If the defendant had 
made inquiry, and had found that the 
whole capital had not been raised pursuant 
to the terms of the prospectus, he might 
possibly have retired from the concern. 
But he did not choose to avail himself of 
that right. There are few companies 
formed, in which the promises held out by 
the prospectus, are realized. I think there 
was abundant evidence to warrant the 
jury in inferring that the defendant adopted 
all the proceedings of the directors, and 
that the conclusion they came to was a cor- 
rect one." Tindal, C. J., said : " With 
respect to Vice v. Lady Anton, I cannot 
think its doctrine will ever be extended, 
and certainly, none of the subsequent 
cases place much reliance upon it." 

Altogether, the conclusion we draw from 
these cases is, that, although some of the 
promises held out in the prospectus be de- 
parted from, yet, if the shareholder knew 
of the departure, or had the means of 
knowing, or in any way sanctioned the 
proceedings of the directors, he will be 
bound by them. 



MONEY PAID BY MISTAKE. 

In the case of Milnes v. Duncan, (6 B. 
& C. 671.) Baylcy, J., laid it down that a 
party cannojt recover back money which be 



has paid, with full knowledge, or means of 
knowledge, of all the circumstances, al- 
though he may not be legally liable to the 
pay m en t of it, i f it be no unconscientiousness 
in the other party to retain it; and see 
Bilbie v. LumJcy, (2 East. 469.) But in the 
case of Lucas v. Wornoick, (l Moo. & 
Rob. 293,) it was held that money may be 
recovered back which was paid under for- 
getfulness of facto within the plaintiff's 
knowledge; and it has been generally 
thought that tbe dictum of Mr. J. Bay ley, 
that a knowledge of a fact, and means of 
knowledge, were the same thing for this 
purpose, could not be supported. (See 
Wilkinson v. Johnston, 2 B. & C. 4*9 ; 
Chatfield v. Paxton, 471.) In a very re- 
ceut case, the money, secured on a policy 
of insurance, was paid, on tbe death of tbe 
person insured, to his executrix, by the 
directors, they having forgotten that tbe 
policy was lapsed by non-payment of tbe 
premium. In an action by the directors to 
recover the money, Lord Abtnger, C. B, 
expressed his opinion, that if the directors 
had knowledge, or the means of knowledge, 
of the policy having lapsed, the plaintiff 
could not recover, and that their afterwards 
forgetting it would make no difference; 
and he directed a nonsuit. On a motion 
for a new trial, however, his lordship sta- 
ted that he' had laid down the rule too 
broadly at the trial, as to the effect of the 
plaintiff's having had means of knowledge. 
" In the case of Bilbie v. Lumley, (2 
East, 469.) the argument as to tbe party 
having means of knowledge, was used by 
counsel, and adopted by soraeof the judges; 
but that was a peculiar case, and there can 
be no question that if the point had been 
left to tbe jury, they would have found that 
the plaintiff had actual knowledge. ' The 
safest rule, however, is, that if tbe party 
makes the payment with full knowledge of 
the facts, although under ignorance of the 
law, there being no fraud on the otber side, 
he cannot recover it back again. There 
may be cases in which, although he might 
by investigation learn the state of facts 
more accurately, he declines to do so, and 
chooses to pay the money notwithstanding: 
in this case there can be no doubt that he 
is equally bound. Then there is a third 
case, and the most difficult one, when the 
party had once a full knowledge of the 
facts, but has, since forgotten them. 1 cer- 
tainly laid down the rule too widely to the 
jury, when I told them that if the directors 
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once knew tbe facts, they must be taken 
<8till to know them, aod could not recover 
by saying that they had since forgotten 
them. I think the knowledge of tbe facts 
which disentitles the party from recovering, 
jnust mean a knowledge existing in the 
mind at the time of payment :" and Mr. B. 
Parke said, " 1 think that when money is 
paid to another under tbe influence of a 
•mistake, that is, upon the supposition that 
a specific fact is true, which would entitle 
tbe other to the money, but which fact is 
untrue, and the money would not have 
been paid if it had been known to the 
payee that the fact was untrue, an action 
will lie to recover it back, and it is against 
conscience to retain it, though a demand 
-may be necessary in those cases in which 
tl)e party receiving may have been igno- 
rant of the mistake. The position that a 
person so paying is precluded from reco- 
vering by laches in not availing himself of 
tbe means of knowledge in bis power, 
seems, from the cases cited, to have been 
founded on a dictum of Mr. Justice Bayley, 
in the case of Milnes v. Duncan ; and with 
all respect to that authority, I do not think 
it can he sustained in point of law. If, in- 
deed, the money is intentionally paid with- 
out reference to the truth or falsehood of 
the fact, the plaintiff meaning to waive all 
ioquity into it, and that the person receiv- 
ing shall have the money at all events, 
whether the fact be true,or false, the latter 
is certainly entitled to retain it, but if it be 
paid under the impression of the truth of a 
fact which is untrue, it may, generally 
speaking, be recovered back, however care- 
less the party paying may have been in 
omitting to use due diligence to inquire into 
the fact. In such a case the receiver was 
oot entitled to it, nor intended to have it." 
Kelly v. Solan, (9 Mee. & W. 54.) 



THE PROPERTY LAWYER. 

CONCEALMENT BY PURCHASER. 

In Turner v. Harvey, (I Jac. 169,) the 
purchaser of a reversionary interest, con- 
cealed from tbe seller the fact of tbe death 
of a person, by which, the value of the 
reversionary interest was materially in- 
creased. The Lord Chancellor (Eldon,) 
decreed that the agreement for purchase 
should be delivered up to be cancelled j 



and Sir Edward Sugden cites this case as 
establishing a general position, that if a 
purchaser conceal the fact of the death of 
a person of which the seller is ignorant, 
and by which the value of the property is 
increased, equity will set aside the contract. 
1 Sug. V. and P., pp. 7 and 373. This 
rule has also been acted on at law. A 
policy of insurance on the life of A., had 
been assigned to the plaintiff; the defend- 
ant having privately ascertained that A. 
was dangerously ill, treats with the plain- 
tiff for the purchase of the policy for a 
small sum, representing it as the then 
value of the policy, the plaintiff not being 
aware of A.'s illness; and it was held, that 
the sale was void, and thai the plaintiff 
might recover the value of the policy in an 
action of trover. Rolfe, B., said : " If the 
defendant had privately ascertained the ill- 
ness of Laing, (the life insured,) and then 
treated with the plaintiffs, without com- 
municating the fact to them, and they sup- 
posed that he was still in good health, 
there could be no doubt such conduct was 
grossly dishonorable. But be had no diffi- 
culty in going further than this, and tel- 
liug them that if they believed the facts as 
stated on the part of the plaintiffs, the de- 
fendants conduct amounted to legal fraud, 
and he could not set up any title to tbe 
policy so acquired." Janes v. Keane, 2 
Moo. and Rob. 348. See also Hill v. Gray, 
I Stark R„ 434. 



CRIMINAL LAW. 

CONCEALMENT OF BIRTH. 

In a recent case, (Reg v. Ash, 2 Moo. and 
Rob. 294,) Maule, J., held, on an indict- 
ment for concealing the birth of a child, a 
final disposing of the body must be shown, 
and that the hiding of the body in a place 
from which a further removal is contem- 
plated, will not support the indictment 
So in Reg v. Bell, 2 Moo. and Rob. 294, 
n., Rolfe, B. v was of opinion that the statute 
contemplated some mode of disposing of 
the body ejusdem generis, with the term 
burying, as by burning or cutting to pieces, 
&c, or by hiding it in some place intended 
for its final deposit. And in Rex v. Snell, 
(2 Moo. aud Rob. 44,) tbe evidence was 
that the prisoner was crossing a yard in a 
direction towards a privy, with a bundle, 
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and was stopped. The bundle contained 
the child ; and Ourney, B., held that the 
prisoner could not be convicted, as she 
" was interrupted in the act probably of 
disposing of the body, but the act was in- 
complete." In the last case in this point, 
the prisoner endeavored to conceal the 
birth of the child by placing the dead body 
of the child between a bed and a mattress, 
and the objection was taken that this was 
not a place of final deposit, and the before 
mentioned cases were cited. The prisoner 
was found guilty of concealment, and 
Wightman, J., reserved the point for the 
consideration of the fifteen judges, who 
found the conviction right. The previous 
cases must, therefore, be considered as 
overruled. Reg v. Goldthorpe, 1 Car. and 
Marsh, 335. 



VENDOR AND PURCHASER. 

• 

The following decides a new point, 
which* is, however, often likely to occur. 

The defendant on the 6lb June, offered 
in writing to sell his farm for <£1000, but 
the plaintiff offered <£950, which the de- 
fendant oh the 27th June, after considera- 
tion, refused to accept. On the 29th, the 
plaintiff agreed to give <£1000, but there 
appeared to be no assent on the part of the 
defendant, though there had been no with- 
drawal of the first offer ; and the question 
was whether it was competent for the plain- 
tiff to revive the proposal of the defendant 
after having at first declined it. " I think," 
said Lord Langdale, M. R., " it was not 
afterwards competent for him to revive the 
proposal of the defendant by tendering an 
acceptance of it, and that therefore there 
exists no obligation of any sort between 
the parties/' Hyde v. Wrench, 3 Beav. 
334. See Holland v. Eyre, 2 Sim. & St. 
194. 



HUSBAND AND \^IFE. 

SEPARATE ESTATE. 

Where personal estate is bequeathed^ 
a trustee in trust to sell and invest and pay 
the dividends, &c, " unto or permit the 
same to be received and taken by A. B. (a 
married woman) or her assigns, during 
her life, for her and their own absolute use 



and benefit," it is doubtful whether these 
words will create a trust for her separate 
use. See Tyler v. Lake, 2 Ruse. & M. 
183 ; Prichard v. Ames, Turner & Russ. 
222 ; Rycroft v. Christy, 3 Bea. *38. Bat 
in such case, if the wife deals with thia in- 
terest as her separate estate, and the hus- 
band disclaims, the husband's disclaimer 
will give effect to the disposition of the 
wife. Per Lord Langdale, M. R- Ry- 
croft v. Christy, 3 Bea. 238. 



SUPREME COURT. 



Before the Hon. Samuel Nelson, C. J. 
and Judges Bronbon and Cowem. 

The Mayor, &c. op New- York v. Henry 
Furze. 

Whenever an aot to be done under a statute is to be 
done by a publie body or officer, end concerns the 
public interest or right of third persons, and in re- 
spect to which the performance of the set is re- 
quired it becomes the duty of such public body or 
officer to do it, though it is not made imperative ia 
terms by the statute, whtre therefore i y the act re- 
lating to ibe city of New- York, (2 R.L. 1813, p. 40,) 
it was provided, " that it shall be lawful for the 
Mayor, Aldermen and Commonalty, to cause com- 
mon sewers, drains, and vaults, to be made in any 
part of said city, and to order, &c, the cutting imo 
any drain or sewer, and the altering, amending, 
cleansing, and scouring of any street, vault, sink, 
or common sewer within said city, eW; to cause 
estimates of the expense, and a juat and equitable 
assessment thereof among the owners or occupants 
of all the houses and lots intended to be benefitted 
thereby, in proportion, as nearly as may be, to the 
advantage which each shall be deemed to acquire; 
such assessments to be binding and conclusive upon 
the owners and occupants, and to be a lien or 
charge upon the respective lots ;" and it appeared 
that A. sustained an injury by the overflowing of 
one of the culverts connected with Centre-street 
sewer, in consequence of the corporation neglect- 
ing to keep the culvert, basin, and sewer, near A. s 
premises in repair, so that the same would carry off 
the water:— Held, although the corporation had or- 
ganized a department for the purpose of cleansing 
and repairing the culverts and common sewers, that 
the corporation, and not the officers so organized 
were liable for the damage. 

This case came up from the court of 
Common Pleas on a writ of error. It ap- 
peared that the action in the court below 
was brought to recover damages sustained 
by the plaintiff in the court below, by the 
overflowing of his premises at the upper 
end of Pearl-street, in consequence of the 
neglect of the corporation to keep the cul- 
vert, basin, and sewer, connected with 
Pearl-street, near the premises in question, 
in repair, and unobstructed, so that the 
eame would conduct and carry off the 
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water, upon which a verdict was found for 
the plaintiff in the court below. 

The points presented in the argument 
sufficiently appear in the opinion of His 
Honor the Chief Justice. 

Peter A. Cow dry, for the corporation. 

Thomas C. Pinckney and David Or** 
ham, for the defendant in error. 

Nelson, C. J., delivered the opinion 
of the court. — The 175 § of the act re* 
lating particularly to the city of New- 
York, (* R. L. 1813, p. 40,) provides thai 
it shall be lawful for the said Mayor, Alder- 
men, and Commonalty, to cause common 
sewers, drains, and vaults, to be made in 
any part of said city, and to order, &c. the 
cutting into any drain or sewer, and the 
altering, amending, cleansing, and scour- 
ing of any street, vault, sink, or common 
sewer within said city, &c; to cause esti- 
mates of the expense, and a just and equit- 
able assessment thereof among the owners 
# or occupants of all the houses and lots in- 
tended to be benefitted thereby, in pro- 
portion, as nearly as may be, to the advan- 
tage which each shall be deemed to ac- 
quire ; such assessments are macfe binding 
and conclusive upon the owners and occu- 
pants, and are declared to be a lien or 
charge upon the respective lots. See also 
the charters of G-ov. Dougau in. 1686, and 
of Gov. Montgomery in 1730; Kent's 
notes, p. 5 and 58. 

The statute above referred to, being one 
of public concern, the powers and duties 
therein conferred relating exclusively to 
matters concerning the public welfare, 
though apparently discretionary in its 
terms, must be regarded upon well settled 
rules of construction, as imperative and 
peremptory upon the corporation. They 
are not at liberty arbitrarily to withhold, 
or not, the execution of tbem, when called 
for by the public interest. The execution 
then becomes a public duty which they are 
bound to fulfil. 

In the case of The King v. The Inhabi- 
tants of Derby, (Skinner, 370,) a motion 
, was made to quash an indictment against 
the inhabitants for refusing to meet and 
make a rate, fcc. to pay the constable's tax, 
on the ground the statute was not impera- 
tive, as it said, " tbey may meet," &c. ; but 
the court held that •• may, 1 ' in case of a 
public officer, k tantamount to "shall" 
and if he does not do the act, he shall be 
punished, &c. 

The same principle was also decided in 



the esse of The King v. Barlow, (2 Salk. 
609, Cartb, 203,) where church- wardens 
were indicted for uot making a rate or as- 
sessment under the 14 Car. 2, cb. 12, § 18. 
The statute said, tbey " shall have power 
and authority to make a rate/' &c. It was 
insisted that they were simply invested with 
a power to do the act, but were under no 
obligation or duty to perform it, for the 
neglect of which they could be punished. 
The court held otherwise, observing, that 
where a statute directs the doing of a thine 
for the sake of justice, or the public good, 
the word <( may" is to be taken the same 
as the word " shall ;" as where a statute 
says the sheriff may take bail, this is con* 
strued, he shall, for he is compellable to 
do so. (See also Comb. 220. 1 Vern. 
1533, and note I ; 11 Wend. 530 ; 3 Atk, 
166, 212 ; 5 Johns. Ch. Rep. 113 ; 5 Cow. 
188.) 

The inference deduced from all the cases 
on this subject is, that whenever an act to 
be done under a statute is to be done by a 
public body or officer, and concerns the 
, public interest, or the rights of third per- 
sons, and in respect to which the perform- 
ance of the act is required, it becomes then 
the duty of such public body or officer to 
do it, though not made imperative in terms, 
by the statute. The rule is frequently 
otherwise, as it respects private rights and 
interests, as may be seen by a reference 
to the above cases. 

But, independently of this principle, the 
Corporation, having deemed the culverts 
and sewers in question, necessary for the 
interest and convenience of the inhabitants 
in that part of the town, and having caused 
them to be made accordingly, it is quite 
clear they were afterwards bound to keep 
them in good condition and repair. By 
causing tbem to be made, even supposing 
that duty optional under the charter, they 
thereby elected to act tender the authority, 
and must be held responsible for a com- 
plete and perfect execution of the power, 
the same as if originally imperative upon 
them. They are not at liberty to stop short 
after a partial execution of the undertaking, 
and leave that part of the city in a worse 
condition, in respect to floods and noxious 
accumulations of filth and rubbish, than 
before they entered upon the particular 
improvement. 

The owners and occupants of houses and 
lots in the neighborhood, having been 
charged with the expense of the improve- 
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ment, in consequence of the determination 
of the Corporation to make the common 
sewers and culverts, they thereby acquire 
a right to the common use of the same, 
which devolved upon that body a corres- 
ponding doty and obligation to keep them 
in good condition and repair. This is too 
obvious to require either argument or au- 
thority. 

Then, as to the remedy, the case of 
Henly v. The Mayor and Burgesses of 
Lyme, (5 Bing. 91 ; 3 B. & Adol. 77 ; I 
Bing. N. C. p. 222, S. C. in Error,) is a 
decisive authority on this point The case- 
was very thoroughly discussed, and exa- 
mined, having been first decided in the 
Common Pleas, carried to the King's 
Bench, and thence to the House of Lords. 
It was an action on the case, brought by 
Henly against the defendants, to recover 
special damages for an injury arising from 
neglect to repair certain sea-walls, by rea- 
son whereof his house and grounds were 
inundated and damaged by the action of 
the sea. The plaintiff recovered .£ 100. The 
defendants moved an arrest of judgment, 
upon which motion the several questions 
arose, which were carried to the House of 
Lords. Park, J., delivered the opinion of ' 
the judges,- and, after stating the case, ob- | 
served, that, in order to make the declara- [ 
tion good, k must appear — first, that the i 
Corporation are under a legal obligation to I 
repair the place in question ; secondly, that | 
such obligation is matter of so general and 
public concern, that an indictment would 
lie against the corporation for non-repair ; 
thirdly, that the place in question is out of 
repair; and lastly, that the plaintiff has 
sustained some peculiar damage beyond 
the rest of the king's subjects, by such 
want of repair. 

The third aud last requisites were ad- 
mitted to have been sufficiently averred in 
the declaration ; and the only doubt in the 
cause arose upon the first and seeond. 
The learned judge, after a full examination 
of these grounds, not material to be no- 
ticed here, came to the conclusion they 
were also sufficiently set forth, at least af- 
ter verdict ; and then took up some more 
general objections that had been made in 
the course of the argument. One was, 
that whatever engagement the Corporation 
might be under as between them and the 
crown, so as to render ibera liable either to 
a forfeiture of their charter, or any other 
proceeding by the crown, yet, that no stran- 



ger could take advantage of such engager 
ment and maintain an action. In answer 
to which,' the learned judge referred to the 
admitted doctrine, that if the liability to 
repair arose by prescription, the Corpo- 
ration would be indictable for the neglect ; 
and .he also referred to the authorities, by 
which, be said, it was clear and undoubted 
law, that wherever an indictment lies for 
non -repair, an action on the case will lie 
at the suit of the party sustaining any pe- 
culiar damage. {The Mayor, 4" c -» °f 
Lynn v. Turner ', Cowp. 86 ; Churchman v. 
Tumtal, Hard. 162; Payne v. Poind ge, 
ShaW. 255, Carlh. 191.) He then went on 
to show, that no sound distinction existed 
between a liability by prescription, and a 
liability arising within the time of memory, 
if legally created, that if the origin of the 
liability were legal, it was wholly unim- 
portant when it took place. He further 
observed, "we do not go the length of 
saying that a stranger can take advantage . 
of an agreement between A. & B., ■un- 
even of a charter granted by the king, 
where no matter of general and public 
concern is involved ; but where that is the 
case, and the king, for the benefit of the pub- 
lic, has made a certain grant, imposing cer- 
tain public duties, and that grant has been 
accepted, tee are of opinion that the public 
may enforce the performance of those duties 
by indictment, and individuals peculiarly in- 
jured, by action. If it were otherwise, he 
justly observed, (and which is appropriate 
to the case in hand,) many inconveniences 
would follow. Among them, in the case 
in question, is this ; that as the duty and 
the right to repair the sea defences of the 
town and borough is cast upon the Corpo- 
ration, no other person would be justified 
in interfering and doing repairs, however 
necessary, or, at all events, not until the 
Corporation had been called upon and 
neglected to do them. ( The Earl of Lons- 
dale v. Nelson, 2 B. & Cr. 302.) And it is 
doubtful whether he would be justified 
even then, the proper remedy being as 
there stated, by indictment or action ; for 
nuisances of omission cannot in general 
be abated. 

It has been argued, that inasmuch as the 
Corporation have organized a department 
for the purpose of taking charge, among 
other things, of cleaning and repairing the 
culverts and common sewers of the city ; 
have appointed competent officers, and 
made it their special duty to attend to this 
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service ; they have thereby AiMlled all the 
obligations enjoined upon them in this re* 
sped; and any remedy for neglect or 
omission, by reason whereof damages have 
happened to the plaintiff, should have been 
sought personally against these officers. 
(See By-Laws and Ordinances of the City, 
published by the Common Council, 1839, 
p. 34-38.) 

This argument proves too much t for if 
it furnished a sufficient answer to the pri- 
vate action, it must also equally so to an 
indictment for any neglect to repair, which 
it is conceded would lie against the Cor- 
poration, according to all the books, 
(Woolrych on Ways, p. 76-80, and 220; 
3 Camp. 222 ; 3 East, 86 ; The Mayor, 
Ifc. of Lyme v. Hetdey, before referred to; 
and li Wend. 539.) The same answer 
might also have been given in several of 
the cases where the private action has been 
sustained. 

In the case of The Bang v. Inhabitant* 
of St. Charge, Hanover Square, (3 Campb. 
222,) the defendants were itidKeted lor not 
repairing a pavement ; in answer to which, 
it appeared that it had been made the doty 
of certain officers, by statute, to attend to 
the subject, and a rood put under their 
control for that purpose. But the Court 
held the defendants were not thereby ex- 
empt—that they mast, in the first instance, 
see that the street was properly paved, and 
seek a remedy over against the Commis- 
sioners. (See also The King v. Inhabitants 
of Nttherthong, 2 B. & A., 179.) 

Though a public body or officer is not 
legally liable f«ir damage arising from the 
negligent execution of a work by their 
agents, when necessarily employed in the 
execution of the same, {Bailey and others 
t. The Mayor, fa of theeiiyqf Afei* York, 
and oases cited, M. &,,) the rule does not 
apply in respect to the case of a negligent 
omission altogether to perform duties en- 
joined upon such officer o,r body. The 
duty fsenjoined upon them, and them only, 
and they must see to its execution ; but if 
necessary to employ others in the course 
of its fulfilment, any injury arising from 
the carelessness of a competent agent eu- 
gaged in the work, will be chargeable only 
against the latter. 

Judgment affirmed. 



" Mr. Watson is a gentleman, I believe," said coup- 
eel lor H "Oh, no, air! 1 * replied the wit- 

ntmm, M ha is an attorney." 
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IN BANKRUPTCY. 

V. s>. Metrict €•*** tmt fa* either* Metric* 
•f Mas*. Ytrau 

Before the Hon. S. B» Bsvift* 

Ex parte the creditors of Jobb Hakfh 
Smith, in the Matter «/ hie Bank- 
ruptcy. 

INJUNCTION. 

Where it appears that there is a coveoous contrivance 
between the bankrupt and other parties to embez- 
zle the estate for the beneit of the banferitpt or bit 
preferred creditors, the court will iaterpoes by in* 
janction. apon adequate security being given to 
cover all probable losses. 

A party is to be regarded to certain purposes a bank- 
rupt foot the time the application is presented to 
tbe court, and the decree when rendered will retro* 
spect so ss to act upon his estate and rights as they 
tbe bankruptcy occurred. 



Tans waa a petition upon the footing of 
an order to show cause in case of invol- 
untary bankruptcy* and that the bankrupt 
had secretly and fraudulently transferred 
his goods, &c, by covivous ingenuity with 
Smith and Miller, and praying an injunc- 
tion against ail. 

Clark, P., for creditors* 

Barker, H. P., for bankrupt 

Bbtts, J.— The first section of the act 
manifestly contemplates that on facts there 
indicated being established in the manner 
pointed out, a decree of baukruptcy waa 
to be rendered instant er. 

But the 7th section, by acquiring a pe- 
riod of notice and authorizing cause to be 
shown against a decree of bankruptcy, by 
necessary intendment, defers the decree 
uutil the period of notice has expired, and 
the opportunity to avoid the decree has 
been allowed all persons interested. 

Nevertheless to certain purposes the 
party is to be regarded a bankrupt from 
the time the application is presented to the 
court. The statute expressly provides he 
may be so declared, and the decree when 
rendered will necessarily retrospect so as 
to act upon his estate and rights as they 
existed when the bankruptcy occurred. 

In case of involuntary proceedings, such 
bankruptcy arises upon the commission of 
any act designated by the statute, and the 
jurisdiction of the court attaches in respect 
to it on the presentation of the petition. 

Under the high equity powers conferred 
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by the statute it must be competent to the 
court to git e full effect to its jurisdiction 
for the protection of creditors and the pre- 
servation of interests in which all parties 
are concerned. It may restrain wanton 
waste of the estate, and by parity of rea- 
son and necessity, must be empowered to 
interfere and secure the property of the 
bankrupt from being dissipated or with- 
drawn by himself or his voluntary assig- 
nees. 

In this case the petitioner shows a covi- 
vous contrivance between the bankrupt 
and the other parties, to embezzle the es- 
tate for the benefit of the bankrupt or his 
preferred creditors, and the law will not 
compel creditors to await the remedies of 
suits by the assignee at some future day 
and against parties of questionable respon- 
sibility, but will at once arrest the proper- 
ty, and place it where it may be com- 
manded if the decree of bankruptcy is 
perfected. 

This extraordinary but necessary power 
will be so exercised as to hold those upon 
whom it acts indemnified, in case the credi- 
tors fail to establish good cause for their 
proceeding. 

Security will accordingly be exacted to 
an amount adequate to cover sit probable 
losses, and thereupon an injunction will 
issue. 

Decree accordingly. 



Ex parte Mark Banks, in the matter of his 
Bankruptcy. 

Liability of assignee to pay ground rents and interest 
on mortgaged premises* 



C. W. Sand/ord moved, on tbe part of 
the bankrupt, that the assignee pay certain 
ground rents out of the rents received 
from the tenants of tbe premises, and 
also apply those rents towards the interest 
of a mortgagee of the premises. 

Brrrs, J.— The latter branch of this 
application has no foundation in law or 
equity. A mortgagee out of possession 
cannot intercept or control the income of 
the estate in respect to other creditors. 

The prayer for tbe appropriation of the 



rents derived from tbe tenements to tbe 
extinguishment of ground rents, might ob- 
tain to a qualified extent at least, under 
peculiar circumstances. 

There should however, be clear proof 
that the sub-tenant was not to pay that rent, 
and that it was to be satisfied by bis lessor 
tbe bankrupt. 

It does not appear upon these papers, 
that the rents have ever been received for 
that purpose, or have been specifically al- 
lotted to the satisfaction of the ground 
rent. 

It would appear that tbe tenant paid his 
agreed rent tor the premises, leaving it to 
his lessor to discharge tbe ground rent, 
and probable taxes and other liens and 
charges. This would become then matter 
of credit between the tenant and bis lessor, 
and if tbe latter omitted to satisfy those 
incumbrances the tenant could have no 
other resort than after paying them him- 
self, to seek satisfaction from his lessor. If 
the assignee becomes equitably answera- 
ble for the ground rents in this case bj 
means of the transfer of the bankrupt's es- 
tate to him, the tenant can have no claim 
against him, until he shall have been re- 
quired to pay, and shall actually pay them. 

There is no evidence before tbe court 
that the tenant has paid or is able to pay 
the ground rent; and until he has been per- 
sonally charged with it, he has no right or 
equity to interfere between the proprietor 
of the soil and the assignee. 

Much less is this a matter for the bank- 
rupt to move in. 

As to rents hereinafter accruing, the as- 
signee will undoubtedly see to it, that the 
estate assigned pays what it is bound for, 
but as to antecedent payments they must 
stand upon the general fooling of any other 
advance or payment, where the party 
making it will be allowed to release it be- 
cause of any liability to a third party for a 
portion or tbe whole of it until such lia- 
bility has been enforced to actual payment. 

This motion must accordingly be denied. 



Retort Courteous.— Is it not singular, said M. 

to Counsellor , thai Chiet Justice Jones) iU». 

have decided against me; the point appeared to me to 
be as plain as A. B. C. Yes, replied the witty Coun- 
sellor, but of what use is ii thai it should have bean 
A. B. C. to you, if the judge was D. E. P. to it. M. 
threatens to commit suicide. 
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Before The Vicb-Chancbllob of Eng- 
land. 

rbcb1vbr— oontbmpt. 

Hartley v. Gilbbbt. 



rintrdbv the Court 



The possesion of a receiver, t] 
of Chancery, is considered the possession of the 
court, 90 that his title cannot be impugned, except 
under an order to be obtained for the purpose; and 
any persons entering upon such possession are 
deemed trespassers, and are liable to be committed 
for contempt. 

&«cat, if any act of treepaes complained of, had been 
com nit led before the appointment of the receiver, 
and were only continued after his appointment. 

Thb receiver in this case presented a 
petition in February last, praying for a re- 
ference to the Master to inquire what pro- 
ceedings should be taken against three 
parties, named Moyle, Crocker, and Jeffe- 
riee, who he complained had trespassed 
upon the property, over which he was ap- 
pointed receiver, by streaming for tin, (the 
property being situate in a mining district 
in Cornwall,) and had also diverted cettain 
water courses, and destroyed the surface 
of the ground, for the purpose of carrying 
on their operations, in answer to this 
charge, the parties above named, alleged 
that they were conventionary tenants of 
the Duchy of Cornwall, and that, for time 
out of mind, a custom had existed for such 
tenants to stream for tin in the manner 
complained of, and that for several years 
prior to the appointment of the receiver, 
different lessees of the property had 
streamed for tin in the same manner that 
they themselves had done, without com- 
plaint. On the 4th March last, an order 
was made upon the petition, whereby 
Moyle, Crocker and Jefferies, were ordered 
to show cause why they should not be 
committed for trespassing on the lands of 
the plaintiffs. The receiver was appointed 
in July, 1831. 

Roll, now showed cause against this or- 
der, and contended that, as his clients were 
only exercising the rights that had been 
granted to them by the prior lessee of the 
property, there was no pretence for charg- 
ing them with a trespass. The original 
lessee was a person named Crease, who 
bad granted a set of the mine to Moyle, 
Crocker, and Jefferies, whose operations 



were quite confined to the boundaries of 
the property demised to them. The right 
of streaming for tin was recognized in the 
charter granted to the inhabitants in the 
third year of King John, and again, by 
another charter granted in the reign of 
Edward I., when the charter creating the 
duchy was granted, the right of working 
minerals was reserved as of ancient custom. 
He cited Rowe v. Brenton, 3 Man. & Ry. 
133. 

Roe and RorniUy, for the receiver ; Wake- 
field and Shadwell, for the plaintiff, the te- 
nant for life of the property; and Richards 
and Folfett. for the tenant- in -tail in re- . 
mainder.— Prima facie parties in possession 
are considered entitled to the fee simple, 
and, when once a receiver is put into pos- 
session by the court, he is under a title 
from the court, and his right cannot be im- 
pugned. The rule of the court is, that 
however clear the right of any patty may be, 
he cannot even commence an action, much 
less interfere with the possession of a re- 
ceiver, without leave of the court. Ansel 
v. Smith, 9 Ves. 335 ; Parke v. Smith, 2 
Moody & Rob. 29. 

Rait, in reply. — The interest of the par- 
ties entitled may be of a qualified descrip- 
tion, and in this instance, thetitleof the plain- 
tiff, and the other parties interested in the 
property, was subject to the right claimed 
and exercised by the parties, against whom 
the order had been obtained. The recei- 
ver's interest, therefore, was of a limited 
description, and the exercise of a superior 
right was no interference with his posses- 
sion. 

The Vice-chancellor said, the first thing 
to be considered was, whether the receiver 
had been appointed receiver of the land upon 
which the trespass was alleged to have been 
committed. Prima facie the court must con- 
sider, that the plaintiff was tenant for life of 
the surface, and when the receiver was ap- 
pointed, he became tenant for life of the 
surface in the ordinary sense of the word. 
He understood by the affidavits, that the 
parties commenced doing the acts com- 
plained of subsequently to the appointment 
of the receiver. Moyle and Crocker ad- 
mitted, that they commenced about two 
years ago, and Jefferies stated, that he took 
his portion about two years of certain ad- 
venturers, who commenced their operations 
about five years ago ; but had they exer- 
cised the right claimed before the appoint- 
ment of the receiver, the question might 
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have been different. Prima fade, a party 
in possession of the surface is entitled to 
every thing, and if mines and minerals 
were reserved, the reservation did not im- 
ply a right to enter upon the land and 
search for theou The parties bad, there- 
fore, been acting contrary to the course of 
the court by takingupoo themselves to enter 
into possession of lands, which must be con- 
sidered in possession of the court by the re- 
ceiver.though hedid suppose the contempt of 
the court to be unintentional. It was neces- 
sary that tbe property should be protected, 
and the parties complained of meat, there- 
fore, undertake not to do any thing further 
till their rights should be determined ; if not, 
the court must have recourse to a severer 
method. His honor then said, that he 
would permit the matter to stand over till 
the next morning, in order to afford Mr. 
Rolt an opportunity of conferring with his 
clients ; the parties* however, having re- 
fused to give any undertaking, the order 
for their commitment was made absolute, 
with leave to make such application to tbe 
court for discharging the order as they 
might be advised. Had they acquiesced, 
Ids honor said he should have simply made 
aja order for an injunction. 



COURT OF QUEEN'S BENCH. 

SUtmge ts Bane after Hilary Derm. 

Before Lord Denman, C. J., and Judges 
Pattkson, CoLERioGft, Williams and 

WlGHTUSN. 

Jonas v. Corbbtt, and another* 
Feb. 1, 1842. 

Aaaaaipsit again* t A. & B. as acceptor* of a bill of 
exchange. Plea by A., that defendants weie part* 
Hers, and Tor partnership purposes accepted bills 
under the style of the co partnership; that B. ac- 
cepted this bill using the style of the copartnership, 
in fraud of A., and not for the. purposes of the co- 
partnership, hot for his own purposes, without the 
suihomy or adoption of A., except as aforesaid j 
that A. had no consideration i of all which prcroists 
plaintiff had notice:— Held, on special demurrer, 
that the pjfce was bad as an argumentative traverse 
of A.'aacwetuance, 

AsavuPaiT. — The declaration stated, 
that the plaintiff, on &c., wade his hill of 
exchange in writing, and directed tbe sane 
to the defendants, and thereby required 
then to pay to. the, plaintiff the auto, of ftajt. 



one month after the date, wbieh period had 
elapsed; andthedefeedaflts then accepted 
the said bill, and promised the plaiuliff to 
pay the same according to the tenor and 
effect thereof, atid of their said aeeeptanee 
thereof; hut the defendants did not pay 
tbe same when due. Pleas by the defend- 
ant Corbett ; first, that tbe defendants did 
not accept the said bill of exchange tnodo tt 
forma ; second, and for a further plea, tbe 
defendant Corbett says, that for a king 
time, to wit, twelve months before and at 
the time of the drawing and accepting of 
the said bill of exchange in the first count 
mentioned, the defendants used, exercised, 
and carried on, in copartnership together, 
the profession or the business of attoraiss 
and solicitors, under the name and style of 
Corbett & Insole; and the defendants on 
divers daya during that time, for the par- 
pose of the said co-partnership and in car- 
rying on the busineas thereof, accepted 
divers bills of exchange, using in that he- 
half tbe name, style, and form of the said 
co-partnership ; and the defendant Corbett 
further says, that the defendant Thoenas 
Insole, accepted the bill of exchange in 
the said count mentioned, using the name 
and atyle of the said co- partnership, in 
fraud of him the said Corbett, and not for 
the purposes of the said co-partnership, 
but for the private purposes «if suns the 
said Thomas Insole; and that the said 
Thomas lasole, so accepted the bill of ex- 
change without the privity, consent, or au- 
thority of the said Corbett, nor beta he in 
any manner authorized or adopted the 
same, save and except as aforesaid, and 
that there never was any consideratiiin or 
value to the said Corbett for the said ac- 
ceptance of the said bill of exchange, or 
for the payment thereof; of all which pre- 
mises the plaintiff, at the respective times 
of the drawing and of the accepting of the 
said bill of exchange in the said eount 
mentioned, had notice, verification. De- 
murrer to the second plea, that tbe said 
plea amounts to a denial of having accepted 
the said bill of exchange as ia the decele- 
ration alleged, and ia an informal and nrgu- 
menlAttve traverse of that allegation, and 
amounts to the general issue. Joinder.. 

Gray, in support «f tbe demurrer.— The 
authority of one partner to bind his co- 
partner by an acceptance in their joint 
names, is au implied authority to accept 
bills wholly in respect of pattuership trans- 
anticiP* and amy ba whetted, by 
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(Qetlwmy ▼. Mathew, 10 Bast, 264.) This 
plea discloses that the plaintiff knew there 
was no such authority to accept this hill ; 
and it w therefore an irregular plea of non- 
accepit. [Patteson, J. — lu Galumy v. Ma- 
thew, ihe plaintiff bad notice that the part- 
ners had no authority to accept any bills to 
to bind the defendant, but here the plea 
admits a general authority to accept for 
partnership purposes, and avers that this 
bill was drawn for private purposes. It 
gives a sort of color] The plea avers, 
that the plaintiff had notice that the bill 
was accepted in fraud of the co-partner ; 
but a special pica of fraud is not necessary, 
because the naud alleged is not one which 
induced the defendant Corbett to enter 
into any contract which he now seeks to 
avoid ; it is rather a fraud in the nature of 
a forgery, showing that there was no accep- 
tance whatever by Corbett in point of fact. 
The plea in Httysdden v. Stof. (5 Adol. 
& Ell. 163) is o^l a similar description. 

H. Hill* contra. — The plea confesses an 
acceptance which would bind Corbett in 
tbe hands of a bon& fide holder without 
notice, and then avoids the acceptance as 
against the plaintiff It is not a plea of a 
general authority revoked by public notice 
aa in Oalway v. Matthew, but it admits the 
general authority to accept. That authori- 
ty i* #*» generis. An acceptance may be 
▼oid lor fraud in the hands of a party to 
the concoction of the bill, and it may be a 
binding acceptance in tbe hands of a bon& 
tide holder. ( Wills v. Mastermam, 9 Esp. 
731 ; Sherif v. WUhs, I East, 4b ; Ridley 
*. Taylor, 13 East, 175; Sunn v. Steele, 7 
East, 210 ; Wtntle ▼. Crowtker, 1 C. & J. 
3 16. ) [Pattesou, J. — This is a fault in the 
immediate party to the bill.] Whether 
there is an acceptance in law or not, where 
there is one in point of feet, may depend 
on the title of the holder of the bill ; and 
therefore tbe facts which go to invalidate 
that title, as, for instance, notice, must be 
specially pleaded. This plea would be 
bad if the allegation of notice were struck 
out of it. {Swan v. Steele, 7 East, 210.) 
Again if fraud vitiates the title it must be 
pleaded. (See Wdson v. Lewie, 2 M. & 
G. 201.) 

Gray, in reply.— De injurid, $e., could 
not be replied to this plea, because it is in 
effect a denial of the defendant's accept- 
ance. It may be conceded that this plea, 
baling a special plea, would be bad with- 
out the allegation of notice, for notice is 



one ingredient in the want of authority ; 
but the want of authority itself, and every 
ingredient of it, is involved in a traverse 
of the acceptance. In the plea of Wilson 
v. Lewie, the allegation of fraud waa 
omitted. 

Lord DnNMAN, C. J.— In Adams r. Jones, 
12 Ado). & Ell., 455.) we thought that a 
special plea amounting to a constructive 
denial of an endorsement, though good after 
verdict, would be bad on special demurrer; 
and in the present case there is a special 
demurrer. We think tbe plea is bad ; it 
ought to have been a traverse of the de- 
fendant's acceptance in point of met. Per- 
haps a plea stating the facts and conclu- 
ding with a special traverse of the accept- 
ance would have been the best mode of 
traverse; the plea of oon-accepit might 
have drawn into question whether under it 
the want of authority in one partner to* 
hind the arm by acceptance could be given 
in evidence. In practice, however, I nare 
always known it done without objection. 

PaUeson, J.— -My mind has not been free 
from doubt daring the argument. T do 
not find in this plea any confession of an 
acceptance by Corbett in point of fact, and 
therefore the facta alleged by him are not 
in avoidance. They amount to a denial of 
an acceptance. Uia co-partner might or 
might not be his agent to bind him by an 
acceptance, according to circumstances; 
if he was not, that amounts to a denial that 
Corbett in fact accepted even as against a 
stranger, and not merely as between the 
original parties to the bill. Tbe fact whether 
this is his acceptance or not does not de- 
pend on tbe knowledge or ignorance of 
the holder. But here the defect is in the 
original concoction of the bill. The want 
of authority in Insole to accept was known 
to the plaintiff, and the defendant should 
have traversed the acceptance. I would 
not be understood to say, thai if all tbe 
facts had been set out in a plea by way of 
inducement, concluding without this that 
defendant accepted, the plea might not 
have been good. But I conceive the evi- 
dence of all these facta waa admissible 
under the issue non-accepit, and therefore 
the plea in its present form is bad. 

CoLBaiaea, J.— 1 am of the same opi- 
nion. The question between these parties 
is, whether the defendant Corbetl's accep- 
tance of this bill ever existed at all. It is 
alleged, that at the time of the drawing and 
accepting, the plaintiff had notice of those 
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circumstances which took away his co- 
partner Insole's implied authority to accept 
for the defendant. That seems to roe to 
dispose of the case as to general authority ; 
none such existed in relation to the bill. 
Suppose that a general authority to accept 
bills existed, but that it was clogged with 
a particular exception in respect of a par- 
ticular person, aa regarded that person the 
authority to bind the firm never existed, 
and the want of it might be shown under 
the general issue. 

Wiohtman, J. — The declaration states, 
that both the defendants accepted this bill, 
and Corbett's defence is, in substance, that 
he did not accept. In bis plea, he neither 
confesses nor deoies, in terms, an accep- 
tance by himself, but he shows an accep- 
tance by his co-partner in fraud of him with 
notice. He either admits an acceptance 
by both, as alleged, and avoids it by the 
matter of his plea, or he denies any accep- 
tance by himself at all. Both may have 
accepted, each in his own name, and un- 
less the plea confesses and avoids, it is 
clearly a bad plea. If he meant to plead, 
the plaintiff was precluded by his own act 
from suing on this bill, that might be spe- 
cially pleaded in avoidance; but the ground 
of defence is, that notwithstanding a j^rima 
facie authority iu his co-partner to accept 
the acceptance, does not, nor overdid, bind 
Corbett. Now, he might traverse his ac- 
ceptance and give in evidence, that his co- 
partner, who had authoi ity to accept under 
certain circumstances, had not authority in 
this particular instance. It was therefore 
no acceptance by Corbett ; he might show 
under that traverse, that the act of another 
was not his act 

Judgment for plaintuX 



Marshall and others v. News on. 



FRIENDLY SOCIETY. — DETINUE.— LIEN. 



The proceedings of a friendly society were held at the 
houee of the defendant. The flags, &c n of the so- 
ciety, were deposed with him. I he committee of 
the society met from time to time at hie house. 
The membera of thai committee were eupplied with 
refreshment*, &c. The aociety removed from the 
defendant** house, and the nags, dkc, were de- 
manded of him by a person not proved to be duly 
authorised by the trustees of the sueiety, or by any 

_ body else. The defendant refused to deliver them 



up till hie claim lor refreshments waa satisfied. 
Held:— that detinue lay for these flags, and that 
there being no contract proved as between the de- 
fendant and the committee aa the body representing 
the aociety, the liability fur the refreshments moat 
be considered the personal liability of the individual 
membera who have been supplied with them, and 
formed no defence to the action. 
Qu*aB, Wheth. r under the plea that the plaintins 
were not possessed, the def< ndsnt in detinue can 
claim a lien— and whether a forma! and authorized 
demand is necessary in detinue 1 

This was an action of detinue. The 
action was brought by 140 persons, to re- 
cover from the defendant, the keeper of a 
tavern, certain flags and other things, which 
belonged to a society called the Sawyers' 
Friendly Society. The defendant pleaded 
non detinei, and also that the plaintiffs 
were not possessed of the said flags, &o, 
as of their own property. The cause was 
tried before Mr. Justice Wight mam, when 
a verdict was given for the plaintiff; but 
leave was reserved for the defeudant to 
move for a nonsuit or new trial. 

Mr. James now moved accordingly. 
There must be a nonsuit in this case, is 
the first place there was no sufficient evi- 
dence of these parties being members of 
the society at the time of the demand. 
The second objection is that there was no 
demand made on the defendant by any 
persons clothed with sufficient authority to 
make such demand. [Lord Denman,Q.S. — 
Is a demand necessary in detinue ?J There 
was here no other detention but that of the 
refusal to deliver up the flags, &c , on a 
demand made by some person who was 
not proved to have had any authority to 
make it. In order to maintain this action, 
a complete legal detention must be shown. 
Here none is shown, but by the mere fact 
of the demand, and the defendant merely 
refused to give up the flags, as he had a 
claim on the members. The club was not 
an enrolled club. The rules of the club 
were put in evidence, and by them it ap- 
peared that the parties who were to have 
the custody of these things were trustees 
for the rest of the members, and as do de- 
mand by them in that character was made, 
there was no evidence of such demand oo 
one side, or detention on the other, as to 
enable these parties to maintain the ac- 
tion. The articles sought to be recovered 
in this action, were deposited by the trus- 
tees with the defendant, and persons who 
were strangers to the trustees made the 
demand on him. There was, therefore, 
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no legal evidence of a detention of these 
things, as against the parties who had au- 
thority to demand them. [ Lord Denman, 
C. J. — I should like to see how a demand 
is necessary in detinue.] But even if no 
demand is necessary, still a detention must 
be shown, and that was only shown in the 
way already stated. The plea raised the 
issue of the detention of the goods. The 
plea, in form, amounted to this ; that the 
defendant saith that he doth not detain the 
money, goods or chattels of the plaintiffs, 
or of any of them, in manner and form as 
above alleged. It was necessary to prove 
a detention as against the plaintiff*. All 
that was proved was a detentiou as against 
a person named Marshall. That was no- 
thing. The defendant might not have been 
justified in giving them up to Marshall. 
[Patleson, J. — The new rules say, # M the 
plea of turn detinct shall operate as a de- 
nial of the detention of the goods by the 
defendant, hut not of the plaintiff's pro- 
perty therein ; and no other defence but 
sucb denial shall be admissible under that 
plea." But the two issues here taken to- 
gether would raise the question.] Then 
again, the plaintiffs were bound to show 
that they were members of the club. That 
was not shown. The club was a charge- 
able body, and it was at least necessary to 
show that the plaintiffs were the persons 
constituting the society at the moment of 
bringing the action. [Mr. Justice Cole- 
ridge. — Would it not have been sufficient, 
bad they proved themselves members of 
the society at the time of the deposit 1] It 
would not They must show that every 
plaintiff named on the record was a mem- 
ber of the club at the lime of action brought, 
for otherwise there would be a misjoinder 
of plaintiffs, [ftlr. Justice CoUridge.--If 
I am the owner of goods, by being a mem- 
ber of a society, can I cease to be so by 
going out of the society?] A member 
may cease to have any title to the property 
of a society by going out of it. If he has 
no title he can maintain no action. He 
should be shown»to have a title, to main- 
tain the action at the time of action brought. 
Here there was a perpetual change of 
members. Members went in every week, 
and quitted every week. There was no 
evidence to show who were members at 
the time of the commencement of the ac- 
tion. Another question was whether the 

♦ H. T. 4 W. 4, tit. in. 



defendant, who was landlord of the house 
where the society met, had any lien on 
these flags, fee, for his demand. He had 
a demand against the trustees of the club, 
for things supplied to them. The witnes- 
ses stated that they bad the goods supplied 
to them personally, and not as the commit- 
tee or trustees of the society. It is clear 
that a right of lien may be set up in deti- 
nue. Lane v. Teweon, (12 Ad. Ac £11. 1 16, 
n.) Where such a defence was allowed to 
be set up under the plea that the goods 
were not the goods of the plaintiff There 
is such a plea here. A lien against any 
one of the patties here claiming the goods, 
would defeat the action. Walker v. Kcl- 
$all, (7 Mee. cVWels. 264.) TLord Den- 
indn, C. J. — But can the defendant set up 
the claim of lien against any one of the 
forty parties, when he knew that the 
things sought to be recovered were the 
property of all the forty together, and took 
them as such at the time be received them 
into bis custody ?] He cm, fur he would 
not have made the supply of the goods if 
he had not believed the society to be an- 
swerable. [Lord Dcnman, C. J. — The way in 
which you put it is, that one Was acting for 
all. But that is different from the fact of the 
case you have cited.] In an action by ten 
plaintiffs in trover, a lien established against 
one would defeat the whole action, for all 
roust have the right to recover. [ Mr. Jus- 
tice PaiUuon. — That is not so, for the cir- 
cumstances existing here would not con- 
stitute a debt against any but those to whom 
the supply of the goods had been made. 
There is no contract with these parties, 
nor can this liability be asserted as a con- 
sequence of law.] 

Our. ad vuU. 
On a subsequent day, Lord Denman, C. 
J., said, we have spoken to the learned 
judge, and we do not think that there is any 
ground for a rule in this case. 

Rule refused. 



QUEEN'S BKNCH PRACTICE 
COURT.— Easter Term.— 1342. 

Robertson v. Mills, 
summary jurisdiction op the court over 

AN ATTORNEY. 

Where it is suggested that an attorney bee been guilty 
of conduct which, if actually committed, would 
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tender him liable to intfctsaent, the court will not 
call upon him summarily to answer the matters al- 
leged against him by amdatit. 

Creasy moved for a rnle upon the 
plaintiff in this suit, who was an attorney, 
calling upon him to answer certain mat- 
ters alleged in an affidavit. The effect of 
the allegations was, that at the trial of the 
cause, the plaintiff, who had conducted his 
own case, had handed to a witness, in sup- 
port of an allegation made by him of his 
having made a certain payment, a receipt 
bearing date in July, the stamp on which, 
"however, proved not to have been affixed 
to the paper until the subsequent Decem- 
ber. This, it was urged, clearly showed 
the falsity of the evidence attempted to be 
produced, in order to impose upon the 

JUry ' Cur. ad vuU. 

Coleridge, J— I think that if I granted 
any rule in this case, I should be infringing 
on that rule of evidence which forbids a 
man being put in a position in which he 
may be compelled to criminate himself. If 
the facts be true, which are alleged, the 
attorney might be charged, either with su- 
"borning a witness to commit perjury, or, 
with joining in a conspiracy to produce a 
false receipt 

Rule refused. 



IN THE COMMON PLEAS. 

Before Sir N. Ttndal, C. J., and Judges 
Coltman, Ekskine, Maule and Cres- 

WELL. 

Matthew v. Davis. — Easter Term — 1842. 

REFERENCE — A WARP. 

A cause, and all matters in difference, being referred 
to an arbitrator, pending a demurrer, the arbitrator 
is aujtftorized to dispose of the demurrer. 

Mr. Serj. Talfimrd moved for a rule to 
set aside the award made by the arbitrator 
in this cause. It was an actiou of debt, to 
which the defendant pleaded four pleas. 
The plaintiff took issue upon three, but 
demurred to the fourth. Peuding the de- 
murrer, the cause and all matters in diffe- 
rence were referred to arbitration. 1 he 
arbitrator directed judgment to be entered 
for the defendant on the demurrer, and it 



was now submitted that his award, in tins 
respect, was unauthorized. 

Fer Curiam.— The reference of all mat- 
ters in difference was by mutual consent 
The award cannot be objected to on this 
ground. 

Rule refused. 



PRACTICAL POINTS— Bankruptcy. 

PROPER TIME TO PRESENT A CHEOPS. 

A cheque, said Mr. Justice Bayley, is 
intended for immediate payment, and not 
for circulation. It is tbo duty of the per- 
son who receives it, to present it for pay- 
ment on the same or the following day ; and 
if he neglects so to do, and the parties npna 
whom it is drawn should become bankrupt 
in the mean time, he must bear the loss. 
Down v. Hailing. And in a recent case it 
has been held, that the holder of a cheque 
is bound to present it^r payment whbio 
a reasonable time ; that is, in the course of 
the day succeeding that on which he re» 
ceived it from the drawer, and that whether 
he presents it himself or through his bank- 
ers. The plaintiffs received from the de- 
fendant a cheque upon Y. & Co. (bankers, 
not using the clearing house,) before five 
o'clock on the 10th of March, and paid it 
into their bankers, W. & Co., on the fol- 
lowing day : W. & Co. presented it fer 
payment on the 12th, shortly after W. & 
Co* had stopped payment ; and it was held, 
that, ^s between the drawer of the cheque 
and the— payee, the presentment was too 
late. Alexander v. Btrchfidd, 3 Scott, 556. 

MISCELLANEOUS. 



An Embryo ChanctUor.—k gentleman, recently 
called iv the bsr, who was more pleased at wiineesisg 
the evolutions of Ellsler than leading Coke upon Lyi- 
tleion, received a brief, with instructions to move for 
a commission to examine witnesses. On the brief, 
the word commission was ebbrevieied— k ran disss— 
» Mr. — - , please to move for axomm'on to examine 
witnesses." The gentlemen did not look si his brkf; 
until he was called on by the jtidae, when lie literally 
followed his instructions bv moving for a "corumoa 
to examine witnesses. " How many witnesses bsw 
youf inquired the facetious judge. "They are my 
numerous," said the counsellor. " Then," replied iss 
judge, "you can use SAUtevevPLAur." 

Lawyer end ettent— M Sir," observed counsellor 

to judge , "when a men is his own lawyer 

he has s fool for a client" H Mr. ," obeerfed ibs 

complacent judge, u thai saying was irnmUd ey lew- 
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TO OUR COUNTRY SUBSCRIBERS. 

We should be glad if our Country Sub- 
scriber* would tend u» their subscriptions. 



USES AND TRUSTS. 



THE SUBJECTION CLAUSE. 

Hating seen that present as well na fu- 
ture estates cannot be rendered inalienable 
longer than during a continuance of not 
more than two lives in being at the crea- 
tion of the estate, we will inquire what 
-will be an inalienability for longer than that 
period. 

We shall consider— 

1st. Where the property is limited to 
trustees ; 

2d. Where the limitation is without the 
intervention of trustees ; and, 

3dly. The effect of a violation of the 
rules of the Revised Statutes upon previous 
estates. 

1st. Where the property is limited to 
trustees. 

In the case of Coster v. Lorillard, there 
was a devise to trustees, in trust to pay over 
and divide the rents and profits of real es- 
tate to and among twelve nephews and 
nieces, during their natural lives, and to 
the survivors and survivor of them, equally 
to be divided between them, or such of 
them as should from time to time be living, 
share and share alike, with remainder over. 
It was argued, that the power of alienation 
was not suspended, because an absolute 
fee in possession could be conveyed ; that 
the trustees, the twelve nephews and 
nieces, who were entitled to the net pro- 
ceeds of the rents and* profits, and the 
grand nephews and nieces, in whom the 
remainder vested might all unite in a con- 
veyance, by which the whole estate might 
be alienated. To that, it was answered, 
that the trustees could not convey because 
the 66th section declares, that when the 
trust shall be expressed io the instrument 
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creating the estate, every sale, conveyance 
or other act of the trustees in contraven- 
tion of the trust, shall be absolutely void. 
Per Chief Justice Savage. The creator 
of the trust intended it should continue 
during the lives of the twelve nephews 
and nieces. The trustees cannot there- 
fore legally convey in contravention of 
their trust: it is not enough that they 
have the physical power to execute a con- 
veyance, the statute requires the jnoral le- 
gal power. To be able to convey within 
the meaning of the 14th section /the per- 
sons must be able to execute a legal valid 
conveyance; an absolute fee in possession 
must be conveyed, which cannot be done 
by a deed which is void the moment it is 
executed. To my mind, it is clear, that 
the trustees cannot legally convey the es- 
tate. 

In my judgment, it is equally clear, that 
those beneficially interested in the rents 
and profits cannot convey. Section 63d, 
*• No person, beneficially interested in a 
trust for the receipt of the rents and pro- 
fits of lands, can assign it, or, in any man- 
ner, dispose of such interest." In answer 
to this, it is said, that, by the devise, the 
twelve nephews and nieces may convey 
with the assent of the trustees, or a majo- 
rity of them. I reply, the statute says 
they shall not. The statute is paramount, 
and must control the permission in the 
will ; and, as the statute forbids the sale or 
" transfer, any assent by the trustees would 
itself be invalid and void. The trustees 
can do no act which is contrary to law, or 
Contrary to the will of the testator. When 
the testator says, that the trustees shall 
hold the estate for twelve lives, it is a vio- 
lation of the trust to dispose of it by way 
of sale, or to convey to any but those de- 
signated to receive it, unless by order of 
some court of competent jurisdiction.* 

2d. Where the limitation is without the 
intervention of trustees. 

The Revisers, in their reports, say, '* To 

* Cotter v. Lorillard, U Wend. Hep. 303. 
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prevent a possible difficulty in the minds of 
those to whom the subject is not familiar, 
we may also add, that an estate is never 
inalienable, unless there is a contingent 
remainder, and the contingency has not yet 
occurred. Where the remainder is vested, 
or where the lands are given to A. for life, 
remainder to B. (a person then in being) in 
fee, there is no suspension of the power of 
alienation, for the remainder-man and the 
owner of the prior estate, by uniting, may 
always convey tba whole estate. This is ' ' 
the meaning of the rule of law prohibiting 
perpetuities and the effect of the definition 
of section 14th. 

The Vice-Chancelloron this subject says,* 
11 It is still competent by deed or will to 
create an estate to take effect immediately 
in possession, in favor of any number of 
persons in being, as joint tenants for their 
lives, and for the life of the , survivor ; be- 
cause, however numerous they may be, 
they have only all to unite with the re- 
mainder-man or reversioner, and convey 
the whole estate in fee. The power of 
alienation, therefore, exists, nor is it 3us- 
pended for a moment by the creation of 
such an estate. It is only suspended where 
there are no persons in being by whom an 
absolute fee in possession can be conveyed ; 
and this can only happen by the act of the 
party, not by operation of law. 

In carving out an estate for a single life, 
or for the lives of a hundred concurrently, 
the inheritance is not, at the same time, 
disposed of, then it still belongs in rever- 
sion to the grantor or devisor, and it is 
competent for the reversioner, or his heir, 
when the inheritance descends, to unite 
with the tenants for life in a sale and con- 
veyance. By the statute, (section 36tb,) 
as well as at common law, expectant es- 
tates are descendible, devisable, and aliena- 
ble, in the same manner as estates hi posses- 
sion. Disability, such as infancy, coverture, 
or lunacy, can make no difference, because 
this does not create a suspension of the 
power within the meaning of the law ; it 
only disqualifies the person from exercis- 
ing the power whilst the disability conti- 
nues, and, in the mean time, it may be ex- 
ercised for his benefit by others, under the 
authority of law, if found to be expedient 
or proper. 

So, again, if at the time of creating such an 
estate for life, or lives, as I have men- 

• Lorillard v. Coster, 5 Paige's Chan. Hep. 190. 



tioned, the remainder is disposed of, by a 
limitation, over to persons in being, by 
which it becomes a vested remainder in 
fee, there is, in such case, no suspension 
of the power of alienation ; for the reason 
already given, that there are tenants for 
life, and remainder-men in being, who 
have the whole estate, and can convey it if 
they will. But if a grantor or devisor, 
who desires to dispose of the remainder 
after a precedent estate for life or years, 
or to create a future estate without the in- 
tervention of a precedent estate, shall 
choose to limit the future estate upon a 
contingency, either by way of remainder, 
executory devise, or by any limitation or 
condition whatever, to uncertain persons, 
or to take effect upon an uncertain event, 
so as to render it a contingent future es- 
tate, and not a vested future estate, he mast 
then take care so to limit such contingent 
future estate, that it will vest in some per- 
son or persons in being, or upon some 
event which must happeu at a period not 
more remote than the expiration of the 
lives of two persons in being at the crea- 
tion of the estate, otherwise the future es- 
tate thus created and limited will be void. 
The reason is obvious ; the power of ali« 
enation is here suspended, owing to the 
contingency ; while that lasts, there is no 
person in being, or ascertained, in whom 
the fee vests, or by whom, or in whose 
right it can be conveyed ; aud it must not 
therefore be made, 60 as to remain a mat- 
ter of contingency and uncertainty for a 
longer period than during the continuance 
of two lives in being. 



LEGAL MAXIMS, No. 4. 



CRIMINAL INTENTION. 

"Actus non facit reum, nisi mens sit 
rea." 3 Inst. 6, 107. Lord Coke quotes 
this as illustrating his position, that, to con- 
stitute a larceny, the "contractio fraudu- 
lenta," must be " cum animo furaudi,*' ci- 
ting Bi acton, who says, " cum animo, dico, 
quia, sine animo furandi, furtum non coro- 
mittitur." Lib. 3, chap. 32,/c/. 150 ; and 
see cases collected, 2 Marsh, R. 573, and 
2 Jardine's Grim. Triah, 244. This maxim 
applies only where it is sought to make a 
party liable cnmmaUUr for acts injurious 
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to other* ; for in civil proceedings for such 
acts, (e. gsfot making false representations 
of solvency, by relying on which the plain- 
tiff has incurred loss,) the rule is other- 
wise, the intent being there held imma- 
terial, if the act done -is in its results inju- 
rious to another. Per Lord Kenyon, in 
Haycraft v. Creasy, 2 East, 91. 

If a party makes a representation false 
to his own knowledge, intending thereby 
to benefit himself, he is guilty of fraud in 
Jact, viz., actual fraud in the common ac- 
ceptation of the word ; and is accordingly 
liable at all events, civiliter, for any injury 
which can be traced to the having acted 
on snch his representation. Moreover, he 
is similarly liable, if be make such repre- 
sentation, knowing it to be false, though 
he may not propose benefit to himself, or 
perhaps intends to benefit a third person, 
for he is equally guilty of legal fraud, and 
his intent in so acting, whether innocent 
or otherwise, is immaterial. Faster v. 
Charles, 7 Bins. 105 ; 6 Bing. 306, S. 0. 
The law (says Chief Justice Tindal,) will 
infer an improper motive, if what the de- 
fendant says is false within bis own know* 
ledge, and is the occasion of damage to the 
plaintiff. 

The /evidence of criminal intent is next 
important to be considered. Where an act, 
iu itself indifferent, becomes criminal if 
done With a particular intent, such intent 
must be proved by those who charge it. 
Per Lord Mansfield, in Rex v. WoodfaU, 5 
Burr. 2667. 

This principle holds. in civil as well as 
criminal proceedings. Thus, the act of 
buying by sample, in a market where toll 
is payable on corn sold in bulk, is not spe- 
cifically fraudulent ah initio, so as to be 
actionable, though the buyer knows the 
claim of toll; unless it is alleged and 
proved, that such buyer, at the time of pur- 
chasing, had an original intention to with- 
hold the toll ; per Lord EUenborough, in 
Tewksbury (Bailiffs, Sfc.,) v. Diston, (6 
East, 460 ;) Blakey v. Dinsdale, Cowp. 664. 

But where it is in itself unlawful, the 
proof of justification or excuse lies on the 
party charged with it, whether criminally 
or in an action ; and if he fails in such 
proof, the law implies a criminal intent. 
Hex v. Wood/all, (5 Burr. 2667.) 

Thus, on an indictment for delivering 
loaves for the use and supply of children 
in the Military Asylum, as good, which 
were in fact unwholesome, and contained 



noxious ingredients, Lord EUenborough 
laid it down as an universal principle, that 
when a party is charged with doing an act, 
the probable consequences of which may 
be highly injurious, his intention in so do- 
ing is an inference in law resulting from 
his doing the act. Rex v. Dixon, (3 M. & 
Sel. 11.) 

Further, they held a bare disposing of 
forged bank notes to be sufficient proof of 
an averment that the offender intended to 
defraud the bank whose notes were imita- 
ted ; though the jury found that the intent 
of defrauding that bank in particular, did 
not enter into the prisoner's contemplation. 
Rex v. Manzagora, E. 1815 ; Bayley on 
Bills, 44» ; 2 B. Sj> C. 261. All the 
judges in England held that the setting fire 
to a bouse by a person not the occupier, is 
sufficient proof of intending to injure him. 
Rex v. Farrington, (Mich. 18) 1 ; ibid, and 
2 Russ. C. & M. 1675, 2d edit.) 

Indeed, were not a criminal intent thus 
presumed in cases of the above kind, the 
maxim under consideration might be 
thought to justify any unlawful and dan- 
gerous act done wilfully, deliberately, or 
wantonly, by which the life or property of 
another is destroyed or injured, in case the 
prosecutor should be unable to show par- 
ticular malice prompting the injury to the 
individual. 

Again, if a man, knowing people to be 
passing along a street, shoots, or throws a 
stone, &c, likely to create danger, over it, 
with intent to do hurt to some people, and 
onef is thereby killed, it is murder, on ac- 
count of the previous malice, though the 
stone, &c, was not directed against any 
individual in particular; for it is no excuse 
that the party was bent on general mis- 
chief. Whereas, if it be proved by the 
evidence that the act .was committed, not 
with intent to do mischief, general or par- 
ticular, but from incaution, i( is only man- 
slaughter. 1 East's P. 0. 231, chap, v., s. 
18, citing 1 Hale, 475. 

However, though every man must be 
taken to be answerable for the necessary 
consequences of bis own wrongful acts, 
yet he is not liable for the act ot another 
done of his own aoeord, though in conse- 
quence of the original wrongful act. Thus, 
the repititiou by B. to D., of a slanderous 
imputation uttered by A. to B., respecting 
C, is a voluntary act of the free agent B., 
over whom A. has no control ; and there- 
fore A. i* not answerable for any damage 
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sustained by C, in immediate consequence 
of the slander thus expressed respecting 
him by B. to D., though A. originally gave 
it circulation by uttering it to B. 3 Inst 

5,69. 



PRACTICAL POINTS. 

LANDLORD AND TENANT — CONSTRUCTION OF 
COVENANT FOR QUIET ENJOTMFNT. 

In a recent English case, (Stanley?. 
Hayes,) decided in Easter term lest, the 
declaration stated a demise, whereby the 
defendant demised to the plaintiff cer- 
taiu messuages for twenty-one years, at a 
certain rent, payable quarterly, by equal 
portions, free and clear from all parliamen- 
tary and parochial or other rates, taxes, 
assessments, or charges whatsoever. And 
the defendant covenanted (upon payment 
by the lessee, &c., of the rent, and per- 
formance of the covenants on the lessee's 
part therein contained,) that the plaintiff 
should hold and enjoy the premises during 
the term without any let, suit, trouble, de- 
nial, disturbance, eviction, or interrup- 
tion whatsoever, of or by the defendant, 
his heirs or assigns, or any other person or 
persons lawfully claiming by, from, or 
under him. Then followed an averment 
that the defendant did not permit the plain* 
tiff peaceably and quietly to hold, &c, but, 
on the contrary, that one J. P., collector of 
land tax, lawfully entered into and upon 
the said messuages and premises, and 
seized and took certain goods and chattels, 
then being upon the 6aid messuages and 
premises, as a distress for a certain sura of 
money due and owing from the defendant, 
for and in respect of certain arrears of land 
tax, before the making of the said inden- 
ture, and before the commencement of the 
demise, &c. to the plaintiff's damage, &c. 
To this there was a demurrer and joinder. 
The unanimous judgment of the court, 
pronounced by Lord D unman, C. J., was, 
41 that it was not a breach within the mean- 
ing of the covenant. It is clear, said his 
lordship, that the plaintiff bad another 
remedy, and we cannot extend the cove- 
nant, and give it a meaning which it pro- 
perly has not. The words ' by, from, or 
under/ import a derivation of title through 



tbe landlord, in him who comes to ditturb, 
but this is clearly a claim made adverse to 
the landlord. Judgment for the defendant." 
The following remarks will show more 
particularly the principles upon which the 
decision is founded. General covenants 
would be implied in law from the uae of 
the word "demise" in the ha bendum of 
the lease, bat the express covenants in tbe 
indenture would control that generality. 
The question, therefore, was, whether 
there had been any breach of such express 
covenant* Tbe defendant covenants against 
the acts of " himself, his heirs or assigns, 
or any other person or persons lawfully 
claiming or to claim, by, from, or under 
him, them, or any of then." Tbia claim 
for the land tax was not made by one claim- 
ing by, from or under the defendant, but 
adversely to him. The plaintiff should 
have paid the amount of the distress, and 
sued the defendant for money paid, or 
upon an implied covenant of indemnity; 
and this is the other remedy to which the 
court adverted in its judgment. This case 
is a strong one, in that tbe land tax had 
accrued before tbe commencement of the 
demise ; and it points to the necessity of 
introducing such few words into the usual 
covenants for quiet enjoyment, aa would 
not only guard against claims for land tat, 
but such other claims for the payment of 
which the premises are liable. w» j. 



i. o. u. 



In Curtis v. Richards, 1 Man. $ Gr. 46, 
it was held, that an I. O. U. is sufficient 
prima facie evidence in action for money 
lent, though it be not addressed, and no 
proof that U. means the plaintiff, except 
bis producing the document. On tbe same 
point occurring at Nisi Prius, Guiney, B., 
refused to nonsuit, being of opinion that 
the production of the paper by the plain- 
tiff was prima faeie. evidence that it had 
been given to him by tbe defendant, and 
that the defendant, if he had hauded it to 
a third person, might prove that transac- 
tion. On a motion for a new trial, Lord 
Denman, C. J., said that the court consid- 
ered itself bound by the esse of Curtis v. 
Rickards, 1 Man. & Gr. 46* Douglas v. 
Holme, 12 A<L & Ell. 641. 




THE NEW- YORK LEGAL OBSERVER. 



S6i 



Pott ▼. Kfttchom. 



COURT OF ERRORS. 

Waldron B. Post, appellant, v. Edgar 
Ketchum, Public Administrator, Re- 
spondent. 

Where A. assisted B. to take possession of an intes- 
tate's estate, and received eertain monies claimed by 
B. as belonging to her, and afterwards delivered the 
same 10 B., and there was sufficient evidence to 
show that A. must have known that B. was not en- 
titled thereto, and that therefore the act was illegal : 
Held, that A must be considered a principal wrong 
doer, and personally liable to the Public Adminis- 
trator for the monies that came into his hands. 

Where there was no objection to the equity jurisdic- 
tion in the defendant's answer, it wss too late on 
appeal to insist that the plaintiff's remedy was at 
law. 

This was a bill for discovery and relief, 
before the Vice-chancellor of the first cir- 
cuit. 

The bill stated that one Julia Lynch de- 
parted this life on the l£th May, 1835, at 
the city of New- York, and was possessed 
at the time of her decease, of between two 
and four thousand dollars in money. 

That one Catharine Btaw was an inmate 
of the family of the said Julia Lynch, and 
her daily visitor and companion up to the 
time of her decease, and was conversant 
with all her domestic affairs, aud that 
Waldron B. Post and Jotham W. Post 
were connected by marriage with the said 
Catherine Blaw. 

That immediately after the decease of 
the said Julia Lynch, (who died without 
leaving any kin in said city,) Catharine 
Blaw, Waldron B. Post and Jotham W. 
Post, and their wives, took the control of 
the dwelling and effects of the deceased, 
and within a day or two* commenced 
searching and ransacking the house in 
which the said Julia Lynch died, and un- 
locked the chests, bureaus, drawers and 
closets wherein were deposited money and 
effects, and that they found, took and car- 
ried away and converted to their own use 
between $3000 and $4000 in money, the 
property of the said Julia Lynch in her 
life-time, charging that the same belonged 
to the public administrator as such, and 
praying for a discovery and relief. The 
defendant Catharine Blaw, by her sepa- 
rate answer, admitted that Julia Lynch, at 
the time of her death, had in her possession 
82600, of which $300 was the property of 
Julia Lynch, and the balance was the 



property of defendant Blaw, having been 
placed hy Blaw in the hands of Lynch for 
safe keeping. 

That she visited the residence of said 
Julia Lynch, the day after her decease, 
and found Iter housekeeper iir possession, 
that she and the housekeeper then com- 
menced searching. 

That in the coarse of the search Wal- 
dron B. Post entered and assisted, and 
they found $300 in bank bill*, out of which 
$30 was retained by the housekeeper, and 
the baiaoce was retained by Waldron B. 
Post for safe keeping, and to pay the fu- 
neral expenses. 

The next day she continued the search 
and found $2300, which the answer alleges 
was the property of the defendant Blaw, 
and which sum was given to her by Julia 
Lynch in her life-time. 

That shortly after she had found the 
$2300 she delivered it to her nephew 
Jotham W. Post, with a request that he 
should deliver it to Waldron B. Post for 
safe keeping, but which shortly afterwards 
Waldron B. Post returned to her. 

Waldron B. Post and Jotham W. Post, 
by their joint and several answer admitted 
the death of Julia Lynch, and her then 
being possessed of property, their intima- 
cy with her in youth, and their subsequent 
terms of friendship, but denied that they 
took the control of ber property, ransacked 
her house, or converted any of her money 
to their own use. 

Waldron B. Post admitted that he visi- 
ted at the late residence of Julia Lynch, 
shortly after her decease, and found Blaw 
and the house-keeper searching for a will, 
that be assisted in examining some papers 
and on such examination they found $300 
in money, $30 of which were retained by 
the housekeeper, the residue was retained 
by Waldron B. Post for safe keeping, and 
to pay the expenses of the funeral, and 
that after payment thereof he delivered the 
balance $204, to the public administra- 
tor. 

Waldron B. Post further admitted that 
he applied at the office of the Surrogate 
of New- York, to ascertain who was entitled 
to administration of Lynch, and whether 
the same could be granted to a near friend 
who was not a relation of deceased. 

And Jotham W. Port admitted that 
Blaw, a few days after the decease of 
Lynch, handed to him $2300, requesting 
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bitn to give it to Waldroo B. Post, to take 
care of, which he accordingly did. 

Waldron B. Post then admitted that he 
received the money and deposited the same 
in the bank for safe keeping. 

Many witnesses were, examined on the 
part of the complainant, with a view to prove 
that the three defendants were tortfeasors, 
and witnesses were examined on the part 
of the defendants to show that the money 
was obtained in good faith. 

The cause was argued in the first in- 
stance, before the Vice-Chancellor who 
delivered the following opinion : 

" There is nothing in this case worth con- 
tending for, except the sum of two thou- 
sand three hundred dollars in bank bills, 
which were found in the drawers of the 
bureau or wardrobe of the deceased, Mrs. 
Lynch, immediately after her death. 

This money is claimed by the defendant, 
Catharine Blaw, as her own money once 
given and delivered to her by the intes- 
tate, but which she bad delivered back 
" with a request that it might be retained 
by the intestate for safe keeping." This 
statement in the answer, unaccompanied 
as it is by any particulars of time, place or 
circumstances to show a consummated 
valid gift, or an actual intention to make 
it such a gift as passed the title or right to 
hold, is itself suspicions. Upon this naked 
statement, even if it were responsive to the 
bill, the court could hardly be justified in 
giving to the transaction the effect of a 
gift which either law or equity would up- 
hold. Cottony. Missing, (I Mad. C. R. 
176.) Hooper v. Goodwin, (1 Swanst. 486.) 
But the answer, on this point, setting up a 
gift and right of ownership, is not respon- 
sive ; and this defendant is bound to prove 
the fact that the money was hers, and that, 
too, by clear and indisputable evidence, 
before she can be permitted to take and 
hold it as ber own. So far from there be- 
ing any such evidence in the cause, the 
facts, as disclosed, and the circumstances 
attending the search for money, coupled 
with the conversations that took place 
afterwards, and the course pursued by the 
defendant, Catharine Blaw, atid her ne- 
phews and the co-defendants Post, all go 
to show that the idea of its being her 
money (by previous gift,) was an after 
thought, and not one which entered their 
minds while they were searching for it, or 
when it was first found, or afterwards, 
when Mr. Post was inquiring at the Surro- 



gate's office about the right to administra- 
tion. And, as far as the declarations of 
Mrs. Lynch, concerning the disposition she 
intended to make of the money in her pos- 
session are proved, it appears that ber 
faithful housekeeper, Hannah Gen-its, was 
the person on whom it was intended to be 
bestowed, and not Catharine Blaw. 

There appears to me but a flimsy pre- 
text for claiming this money. And what- 
ever may have been the friendship sub- 
sisting between her and the deceased, sod 
however well founded were her. expecta- 
tions of being provided for by will, her 
conduct cannot be deemed otherwise than 
improper and reprehensible in law, in at- 
tempting to convert this money to her own 
use, when she found that expectation not 
fulfilled. 

She is bound, at all events, to account 
for and pay over the money. 

The next question is, whether the other 
defendants, W. Post and J. Post, have » 
far identified themselves with ber in this 
transaction as to be equally liable. 

They received the money from her in 
the first instance, that is, J. Post received 
it from Catharine Blaw, and handed it to 
bis brother, the other defendant, at her re- 
quest, for safe keeping, knowing bow and ] 
from whom she had obtained it. It does 
not appear that she set up the pretext, at 
that time, of being the actual owner; bat 
even if she did, it is manifest, from what 
afterwards transpired in the Surrogate's 
office, that they did not believe or consider 
the money belonged to her. If such were 
their belief or understanding, why make 
the inquiry, as proved by Skid more, upon 
stating the case hypothecs! ly ; whether a 
debtor or person, having money in hand 
belonging to an estate, was not entitled to 
administer in the absence of relatives 1 
If she were already the owner, why this 
anxiety on the subject of administering 
the fund 1 Why speak of the intention to 
make a will and bequeath the property • 
Wherefore mention how that intention was 
defeated solely by the suddenness of death I 
And why complain of the hardship of the 
case and the injustice of the law, which 
would not permit, under such circumstan- 
ces, the person to keep what they bad got, 
when the intention to give to such person 
would be proved ; and, when informed 
that the public administrator was the per* 
son on whom the right devolved, why al- 
lege there was no moral objection, even 
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though there might be a legal one, to dis- 
close and deliver up the property, and that 
the administrator might find it out the best 
way he could. All this seems to be en- 
tirely inconsistent with any belief on their 
part, that Catharine Blaw was entitled to 
keep the money. Hearing, as was stated 
in their answer, that there was difficulty 
about it, Mr. W. Post afterwards handed 
the money back to her. When this re-trans- 
fer took place, whether it was before or 
after the bill was filed, does not appear ; 
but it is reasonable to conclude that it 
was after the defendant Post had been at 
the Surrogate's office, and with the infor- 
mation they there acquired, coupled with 
the knowledge they previously bad of the 
finding of this money, and of the improba- 
bility of Catharine Blaw being able to 
make out a title to it, seems to me to have 
made it incumbent on them at least to take 
the same care of it that they did of the other 
sum of two hundred dollars, which was 
first found, and which they handed over to 
the administrator. 

Besides, there is pretty strong evidence, 
in this case, of collusion between all the 
defendants, to prevent the. money in ques- 
tion from going into the hands of the pub- 
lic administrator. Their studied conceal- 
ment of the facts in relation to its existence, 
and the circumstances under which it was 
returned to the defendant Blaw, after 
having been deposited in bank by W. 
Post, go to show that the object was to 
embarrass, if not entirely to defeat the ad- 
ministrator in* his attempt to recover it. 

The latter was driven to the necessity 
of filing the present bill for a discovery of 
portions of the assets, with which these 
parties had meddled ; and if the money is 
lost by the defendant Blaw's inability to 
produce it at this time, the loss is to be at- 
tributed to the other defendants. They 
must, therefore, be held responsible with 
her for the principal, with interest upon it, 
from the time of the grant of letters of ad- 
ministration to the public administrator; 
mod also for the costs of this suit." 

The defendants, Waldron B. Post and 
Jotham W. Fost appealed from the de- 
cree of the Vice-Chancel lor to the Chan- 
cellor, who, after hearing before him on 
the appeal, delivered the following opinion : 

" This is an appeal by W. B. Post and J. 
W. Post, two of the defendants, from a 
decree of the Vice-Chancellor of the first 
circuit. The Vice-CbanceUor was un- 



questionably right in the conclusion at 
which he arrived, that the $2,300 was 
wrongfully and improperly taken from the 
drawers of Mrs. Lynch, snortly after her 
death ; and that the claim that it was the 
property of Catharine Blaw, was wholly un- 
founded, as well as unsupported by proof. 
I think he was also right in deciding that 
the appellants had rendered themselves 
personally liable for that money. The 
circumstances under which the money was 
found, and the subsequent fraudulent con- 
cealment of the fact of the finding of that 
$2,300 by the appellants, on seveial occa- 
sions, when it was their duty, as honest 
men, to have spoken, show that they did 
not believe that the money belonged to 
Catharine Blaw. And having received the 
money from her with a full knowledge that 
it belonged to the estate of the decedent, 
or at least, as their conduct showed, having 
good reason to believe that was the fact, 
and that it was the intention of Miss Blaw 
to defraud the estate, they should not have 
parted with the money to her or to any 
one else who was not legally entitled to 
receive it Jotham, therefore, was an- 
swerable for having delivered it to Waldron 
B., and the latter rendered himself liable, 
if, as he says, he re-delivered it to Miss 
Blaw. He admits, in his answer, be gave 
it back to her after he learned there was 
some difficulty about it ; that is, after the 
public administrator learned that the mo- 
ney had been fraudulently abstracted, and 
when W. B. Post, who then had it in the 
bank, found that he would probably be com- 
pelled to deliver it to the rightful owner. 
No objection to the jurisdiction of the 
court was made in the answer ; and it is 
now too late to insist the complainant's 
remedy was at law. 

The decree appealed from is therefore 
affirmed, with costs ; the decree of affirm- 
ance to be entered as of the 3d November, 
1840, nunc pro tunc." 

Waldron B. Post then appealed from 
the decision of the V ice-Chancellor to the 
Court of Errors. 

MiUer and DM, for the appellant 

Nash and Grtatlcy, for the respondent. 

Cowen, J., delivered the opinion of the 
court. 

The bill was filed by the public adminis- 
trator of the city and county of New- York, 
against the appellant Waldron B. Post, to- 
gether with Jotham W. Post, and Catha- 
rine Blaw, for an account of moneys be- 
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longing to the estate of Julia Lynch, de- 
ceased. The complaint was that the 
defendants had, intermediate the decease 
of Mrs. Lynch, and taking out letters of 
administration by the complainant, ab- 
stracted the sum of $2,300 from the bureau 
of the deceased ; and it is not denied that 
the evidence fastened the charge upon two 
of the defendants. The decree was against 
all three. The appellant Waldron B. Post, 
insists, that he was not affected by the evi- 
dence as a participator in the original ab- 
straction of the money ; nor as afterwards 
having it in his hands, unless in good faith, 
as the depository of Catharine Blaw, who 
claimed it as her property under a gift 
from the deceased ; be Waldron B. having 
re-delivered the money to her in conse- 
quence of her assertion of right. That 
was indeed, ostensibly the case, so far as 
the direct evidence goes. I am of opinion 
however, that there was circumstantial evi- 
dence in the case sufficient to warrant the 
court of chancery in holding that he was 
connected with Catharine Blaw, in the 
original taking, at least he gave such coun- 
tenance to that illegal act, so as to be con- 
sidered in law a principal wrong doer. 

It becomes unnecessary therefore to 
consider the question whether innocently 
receiving goods iu deposit from and re-de- 
livering them to a wrongful taker without 
notice would subject the depository to an 
action at law, or an account in equity. 

The circumstances implicating the ap- 
pellant, are considered, in the opinions both 
of the chancellor and vice-chancellor, print- 
ed for the use of this court ,- and 1 will 
merely say I do not think they put the case 
too strongly against the appellant. 

The result is that the decree appealed 
from should be affirmed. 

Affirmed unanimously. 



IN BANKRUPTCY. 



■7. 0. Btfcstrftct Cmmtt Ur eke Soaihmt District 
of New- Y«rk. 

Before the Hon. S. R. Betts. 

In the matter of the petition o/Georgs W. 
Snow and Embline, his wift. 

The official assignee ie not entitled to a chose in action 
of the bankrupt's wife, where there ie no evidence 
to show thai the bankrupt ever asserted his marital 
right thereto, or made any attempt to reduce it into 
possession. 



The circumstances of this applicatkA 
appear in the opinion of bis honor. 

P. Clark, for Snow and wife. 

The Official^Assignee in person. 

Betts, J.— This case cornea to decUm 
in effect as upon a bill in equity on behalf 
of the wife to rescue from the possession 
of the official assignee a note for 1800, 
claimed to be her sole property. 

On the 24th of March, the general as- 
signee moved the court for an order that 
the bankrupt deliver into his possession the 
note in question, as part of the property 
named in schedule A. 

The bankrupt's counsel opposed the 
application, upon the ground that the Dote 
belonged to his wife before marriage, and 
had never been reduced to possession by 
him. 

The court, in view of the petition and 
schedule, observed that the title of the 
wife to the note was exhibited in so vagae 
and loose a manner, as to leave it doubtful 
whether the court had cognizance of the 
matter. 

If the assignee applied to the court to 
compel the wife to deliver up the note, the 
court could protect her rights thereto, ami 
would be cautious in dispossessing her of 
property which the husband had not made 
bis own, or brought under his control, and 
even if he had attempted to assert his mari- 
tal rights over it, but the aid of the equity 
powers of the court was necessary to com- 
plete his title, her interest would then he 
carefully considered and preserved to her, 
although the legal title of the husband 
should be acknowledged. But that the 
inventory having set out a hypothetical | 
right to the note, as taken in his own name j 
for his wife's property, it was at least equi- 
vocal on that statement, whether the a* j 
signee had not a legal title to the note, and 
in such case the court would not in an in- 
cidental and summary manner interfere 
with his right to the possession of property 
which prima facie belonged to the bank- 
rupt, it was declared accordingly, that if 
the right was in the wife, or there was an 
equity in her behalf to a provision out of 
the note, she must proceed in some man* 
ner that would enable l he assignee or cre- 
ditors to meet the question directly. 

The husband and wife subsequently 
filed a petition to the court, in the nature 
of a bill in equity, setting forth that the 
wife, before her intermarriage, became en- 
titled to some real estate in the countj of 
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Dutchess, the property of her mother de- 
ceased, and that on sale of it, a note for 
$S00 in part payment of the consideration, 
was given her by the\purcbaser. 

After her marriage, the note still con- 
tinued in her possession, and she received 
the interest as it became due, and I he note 
hating also fallen due, she, her husband 
not being present and not desiring or 
knowing it, had a new note given for the 
amount* payable to her husband or bearer. 
That this is the note now claimed, and 
that since its execution it has remained 
entirely in her possession, she* having* as 
before, received the interest payable on it, 
and the husband never having reduced it 
to his possession, or assumed any control 
over it. 

To these allegations the assignee took a 
formal issue, arid the matter was, by con- 
sent of parties, referred to commissioner 
Mulligan. 

The report, drid the proofs upon which 
it is founded, being made, the case is 
thereupon submitted to the court on writ- 
ten argument by counsel for the respective 
parties. 

The petitioners fail to establish their 
case by any facts proved by disinterested 
witnesses; no one having knowledge of 
any act of disclaimer on the part of the 
husband in respect to the note j and it be- 
ing left equivocal whether the interest was 
paid to the wife or husband, subsequently 
to the renewal of the note in bis name. 

The common understanding of the par* 
ties to the note, and of persons most inti- 
mately acquainted with the transaction, 
was that the note continued to be regarded 
as belonging to the wife, and as having 
never been surrendered to the husband ; 
yet, independent of the allegations of the 
petitioners, there is no direct proof that 
it was not held by him with his other pa- 
pers, and the interest thereon paid di- 
rectly to him. 

I should have great difficulty in treating 
this proceeding as a suit in equity, giving 
the petitioners the right of making their 
allegations evidence when not rebutted by 
proofs or an explicit denial of the facts, on 
the part of the assignee. 

The connection of the assignee with the 
subject matter is merely official, and he 
cannot be chargeable with such personal 
knowledge of the subject that his omitting 
to deny an averment shall enable the pe- 
titioners to use it as if admitted. On the 

34 



contrary, if the property had been found 
mingled with other of the bankrupt, and 
indubitably in his possession, I should 
think the petitioners would be required to 
support their claim by extrinsic evidence 
before it could be allowed. 

But on a careful review of all the cir- 
cumstances disclosed in the case, I am 
rather disposed to regard the affirmative 
proceeding as still being on the part of the 
assignee, and that the evidence is to be 
weighed with a view to its effect as esta- 
blishing his right, independent of the for- 
mer order, and the possession of the note 
by virtue of it. 

That order was clearly only provisional. 
The court was not so informed of the ac- 
tual rights of the case that it could adjudge 
the merits. The order was rested upon 
the statement of the schedule, and as that 
imported some interest in the husband, 
and was at least vague as to the paramount 
title of the wife, the assignee, as the right- 
ful depositary of every interest of the 
bankrupt, was decreed the possession of 
the note until the legal or equitable title 
of the wife could be presented and esta- 
blished. 

So far, however, as any advantage may 
be supposed to arise out of the form of the 
proceeding and the posture of the parties, 
it was not the iutentioti of the court to take 
that from the wife or confer it on the as- 
signee; 

Regarding the case in its present aspect 
as an appeal to the equity powers of the 
court to adjudge and settle the right of 
possession of the note, I shall discuss the 
question as if the note was only in custody 
of the law, and the pending application 
was alike on the part of the assignee and 
of the wife. 

The fair bearing of the evidence in my 
judgmeut is, that the husband in point of 
fact, never interfered with the exclusive 
right of his wife to this note and the mo- 
neys secured by it. 

It was natural it should be cherished by 
her as a portion of her mother's estate, 
without regard to the circumstances of her 
husband, and it is clear that the alteration 
of the note from her own name to that of 
her husband, was not made with any ex- 
pression of a wish or expectation by her, 
that the change would affect her exclusive 
interest in it. She bad it done without 
the presence of her husband, in her own 
family and by her relatives, and as then 
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declared, for the purpose of enabling her 
to collect the money, being under the per- 
suasion that it could not properly stand 
and be enforced in ber name after her 
marriage. 

The testimony does not show that the 
husband had any knowledge whatever of 
the change when made, or that any act of 
his subsequently evinced an intention to 
reduce the security to his own possession ; 
for if the proofs do not show affirmatively 
that the interest was afterwards paid to 
the wife solely, neither does it, in evidence 
of his exercise of ownership, show that 
he received it. 

The matter was then so placed, that the 
husband could at any moment have made 
this m»te his own by any act or assertion 
of title, but the evidence is wanting, that 
he ever exercised that authority. 

The general doctrine is well settled that 
the assignee cannot take the wife's sepa- 
rate estate not reduced to possession by 
the bankrupt before his bankruptcy. 
(Owen on Bankruptcy, 120, 121 ; 3 Kent, 
la>5, Clancy Hush, and Wife, 124, 127, 
148, 537, 476 to 491 ; 9 Ves. Jun. 87 ; 
Roper, 203.) 

And if the wife has title or a mere 
equity in real or personal chattels or choses 
in action, chancery will protect that as 
paramount to the right of the husband's 
assignee, who comes in by operation of 
law, (1 Paige, 620 ; 2 ib. 303 ; 6 t*. 366 ; 
4 ibid. 64 ; 2B.&B. 233 ; Clancy 47 G. 

The intimation in some of the cases that 
an assignee in bankruptcy would be deem- 
ed in possession of chattels and choses in 
action of the wife of ihe bankrupt, not re- 
duced to possession by him, upon the 
ground that the ussignee is clothed with 
all the legal powers of the husband, and 
may under such power demand possession, 
is not supported by the mere modern au- 
thorities. 

The assignee is now limited in respect 
to the wife's estate, to the interest the bank- 
rupt actually had or possessed, and cannot 
exercise in his behalf an election in that 
respect. 

1 shall accordingly in this case order the 
note in question to be restored to Mrs. 
Snow, the wife of the bankrupt. 

But it being payable to the bankrupt, 
and the bankrupt in his inventory having 
named it as property in which he might 
have a legal interest, it became the duly 
of the assignee to claim the note and after- 



wards to demand the judgment of the 
court whether it belonged to the estate of 
the bankrupt. 

This condition of things is brought about 
by the fault of the wife of the bankrupt, 
and not by that of the assignee, sua ac- 
cordingly the costs of this defence must be 
paid the assignee before surrender of the 
uote. 

^ — — — — ^— — — ■ w^^^— 

SUPERIOR COURT. 

Before Chief Justice Jones and Judge 
Oaklet. 

C. V. S. Kane v. Van Sandt. 

Where a judgment had been recowed in the Sopcrar 
Court of the city and county of New- York, ui 
was docket ted in Queen's county, and • JLfa. wts 
sued out in Queen's county, under which ib« de- 
fends n is 1 property was sold, and produced, ite 
satisfying teversl executions, a surplus. Thtewn 
refused to grant an order directing the sbrrf 
of Queen's county to bring into court such Miphft 

This was an application to the coirt 
under the following circumstances, lup- 
pearedthat a judgment had been recovered 
against the defendant in this court, which 
was docketted in Queen's county, under 
the recent set authorizing such proceeding, 
and a fi. fa. was issued, under which the 
property of defendant was sold, and it 
appeared that such sale produced s tor- 
plus, after raising money enough to satisfy 
several executions against the party. 

The judgment in this court, was on u> 
obligation payable by instalments, and the 
execution was issued for an instalment doe 
at the time. Other instalments aftemird* 
became due, and the whole amount then* 
of is now due, and this application was for u 
order from this court directing the sheriff 
of Queen's county to bring into court the 
amount which defendant claims to one 
paid out of the surplus property sold io 
that county, or for such other relief as the 
parties may be entitled to. 

Mc Vtan arid Reynolds, for plaintiff. 

Blunt, for defendant 

Per Curiam. The order, applied for in 
this case, ought not to be made, if the court 
has no power to enforce obedience to it by 
attachment against the sheriff. By the 
law, organizing the court, it is prohibited 
from issuing any process out of the city 
and county of New-York, except a sob 
poeua, and an attachment against any wit* 
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nets, disobeying it. An attachment, there- 
fore, in any other case, cannot go against 
any officer or person residing out of the 
city, unless the power to issue it is inci- 
dentally derived from a recent act of the 
legislature, which authorizes this court, in 
common with all other local courts, to 
issue an execution on any judgment of the 
court docketted in any other county. That 
act does not provide, in terms, for the en- 
forcing of any such execution by any order 
of the court, but it is supposed, that the 
court must necessarily possess the power 
to make such order, as incident to the 
power to issue the executions. It is not 
necessary, in this case, to determine whe- 
ther this be so or not. The present appli- 
cation is not to enforce obedience to the 
execution, for that has been paid and sa- 
tisfied, but it is for an order on the sheriff 
to bring the surplus moneys, in his hands, 
iuto court, that the plaintiff may have them 
applied to the payment of the balance of 
His judgment, which was a lien on the 
lands sold. The plaintiff ha§ a right, no 
doubt, to have these surplus moneys so 
applied, and he has a remedy to enforce 
thai equitable right by application to the 
Court of Chancery, or, perhaps, by an 
action against the sheriff for money had 
and received. Under such circumstances, 
it would not be discreet, in this court, to 
proceed summarily against the sheriff to 
control the disposition of the money re- 
maining in his hands, inasmuch as it is at 
leant very doubtful, whether he possesses 
the power to do so. The omission of the 
legislature to provide, expressly in the re- 
cent act alluded to, the enforcement by 
attachment of an execution, issuing out of 
a county court to the sheriff of another 
county, may have been intentionally made 
in view of the serious inconveniences which 
would result from the exercise of such a 
power, by the numerous county courts of 
the state. These, inconveniences are suffi- 
ciently apparent, and are enough to induce 
this court to refrain from assuming an autho- 
rity as incidental to the power to issue the 
execution in question, unless such authority 
appeared to be necessary to prevent a fail- 
ure of justice. 

Motion denied. 



u For whom are you concerned, Mr. M. V* 
aaid the chief justice. " I am concerned for 
the plaintu% air ; but I am employed by the 
defendant" 



SnaUfifj eases. 



COURT OF EXCHEQUER. 

Before Lord Abingbr, C. B., and Barons 
Parke. Alderson, Gukney and Rolfe. 

Michaelmas Term. 

Davies v. Mann. — Nov. 4, 1842. 

The general rule of law respecting negligence is, that, 
although there may have been negligence on the 
part of the plaintiff, yet, unlese he could, by the ex- 
ercise of ordinary care, have avoided the conse- 
quence of the defendant 1 • negligence, he is entitled 
to recover ; and therefore. 

In an action for lulling an aaa, which the declaration 
alleged to have been lawfully upon the highway 
when it met its dtath, to which the defendant 
pleaded not guilty, il appeared that the animsl, fet- 
tered by the fore feet, had been placed on the high- 
way by the plaintiff, and was killed by being unable to 
get away from the defendant's wagon, which without 
lie driver, waa coming at a smartish pace along the 
road :— Held, that the jury were properly directed, 
that, although it was an illegal act on the part of the 

IjlatniirT to put the animal on the highway, aiill, un- 
ess its being there waa the immediate cause* of the , 
accident, the plaintiff was entitled to recover. 
Seroble, that a smartish pace means too quick a pace. 

Case. The declaration alleged, that 
the plaintiff was lawfully possessed of a 
certain ass, which at the time, &c, was 
lawfully in and upon a certain highway ; 
and that the defendant was possessed of a 
certain wagon, which, at the time, &c., 
was under the care and control of his ser- 
vants, whoso negligently conducted and ma- 
naged the wagon, that they drove it against 
and killed the said ass, &c. Plea, not 
guilty. At the trial before Erskine, J., 
it appeared, that the plaintiff had turned 
the ass, fettered by the fore feet, upon a 
highway, along which the defendant's wa- 
gon, uuder the charge of his servant, was 
coming, at what the witnesses called a smart- 
ish pace. The servant was not actually 
with his horses when the collision took 
place, which was occasioned by the ass, 
who, frightened at the noise of the wa- 
gon, made a spring across the road to 
get away, but being unable to do so in 
consequence of the fetters, was killed by 
the wheel going over him. On this evi- 
dence, Erskine, J., told the jury, that, al- 
though it was illegal on the part of the 
plaintiff to put an ass fettered in that man- 
ner on a public highway, still, unless the 
animal's being there in that state was the 
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immediate cause of the accident, an action 
would lie against the defendant for the im- 
proper management of the wagon ; and 
the jury found for the plaintiff, damages 
40*. 

Godson moved for a new trial on the 
ground of misdirection. Tbe principle of 
law as deducible from the cases is, that 
where an accident is the result of faults on 
both sides, the party injured cannot reco- 
ver. {Butterfidd v. Forrester, 1 1 East, 60 ; 
Pluckwell v. Wilson, 5 C. & P. 375 j Lux- 
ford v. Lame, Id. 421 ; Lynch v. Nurdin, 
1 Adol. & Ell. ?9, N. S. ; Vennall v. Gar- 
ner, 1 C. & M. 21.) In the present case, 
the original cause of the accideut was the 
unlawful act of the plaintiff in turniug the 
ass loose on the high road. [Parke, B. — 
That principle only holds where the negli- 
gence of the plaintiff is immediately connect- 
ed with that of the defendant ; where the 
plaintiff might, by ordiuary care, have 
avoided the accident Besides, here you 
do not traverse the averment in the decla- 
ration, that the ass was lawfully upon the 
high road.] The plaintiff by fettering the 
animal, prevented his escaping when the 
wagon approached. 

Lord Abinoer, C. B^— No rule ought to 
be granted in this case. The defendant by 
his plea admits that; the ass was lawfully in 
the road ; and if it even were otherwise, 
as the defendant might have avoided it and 
did not, he is liable for the consequences 
of the accident, 

Parks, B. — This subject was fully con- 
sidered by this court in the case of Bridge 
v. The Grand Junction Railway Company, 
(3 Mee. & W- 246,) where, as appears to 
me, the correct rule is laid down concern- 
ing negligence, namely, that the negligence 
which is to preclude a plaintiff from reco- 
vering in an action of this nature, roust be 
such as, that he could, by ordinary care, 
have avoided the consequences of the de- 
fendant's negligence. 1 am reported to 
have said in that case, that " the rule of 
law is laid down with perfect correctness 
in the case of JfuiterfieU v. Forrester, that, 
although there way have been negligence 
on the part of the plaintiff, yet, unless he 
might, by the exercise of ordinary care, 
have avoided the consequepces of the de- 
fendant's negligence, he is entitled to re- 
cover ; if by ordinary care he might have 
avoided tbero, he is the author of bis own 
wrong." In that case of Bridge v. The 
Grand Junction Railway Company, there 



was a plea imputing negligence on both 
sides. Here it is otherwise; and the judge 
simply told the jury, that the mere feet of 
negligenpe on the part of the plaintiff in 
leaving hjs donkey pn the public highway, 
was no answer to the action, unless the 
donkey's being there was the immediate 
cause of the injury ; and that, if tbey were 
of opitiipn that it was cauned by the fault 
of the defendant's servant in driving too 
fast, or, which is the same thing, *t a 
smartish psce, the mere fact of putting 
the 888 upon the road would not bar tbe 
plaintiff of his action. AH that is perfect- 
ly porrect, for, although the ass may have 
been wrongfully there, still the defendant 
was bound to go along the road at such a 
pace as would be likely to prevent mis- 
chief. Were this not so, a man might jus- 
tify the driving over goods left on a public 
highway, or even over a mau lying asleep 
there, or the purposely running against a 
parri8ge going on the wrong side of tbe 
road. 
Gurney and Rolfe, B. B., concurred. 
Rule Refused 



Cheese v. Scalzb.— November 7, 1842, 

LIBEL. 

A declaration in jibpl charged the defendant with hav- 
ing published or and concerning the plaintiff, wbe 
had formt rly aerved come parochial offices, «hai ea 
former occasions, when out «»f office, he bed adve- 

Saied low rates, but when ha cane into office, he 
ad advocated high ones, and raised a large sum ef 
money not to b« paid to tbe poor ; and that be was 
a person in whose hands the defendant would aot 
entrust W. of hia private property :— ricld, suf&CKSt 
on motion in arrest of judgment. 

The declaration alleged, that before and 
at the time, &c, the plaintiff carried on 
thp business of an auctioneer at Bow, in 
the county of Middlesex, and had exercised 
the office of overseer of the poor of tbe 
pariah of St. Mary Stratford, Bow, and 
vestry clerk of the same parish ; that, also, 
before and at the time of the publication 
of the libel hereinafter mentioned, an 
election was about to be held in the said 
parish, nf persons to serve therein the se- 
veral offices of church- wardens, overseers, 
vestrymen, and other parochial offices. It 
then went on to state, that the defendant, 
contriving, and wickedly and maliciously 
intending, to injure the plaintiff in bis 
credit, and to bring him into public i 
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dal, infamy and disgrace with and amongst 
all his neighbors, &c, and to cause it to 
be suspected and believed, &c M that the 
plaintiff had violated his public duty iu the 
said offices he had held, and, that be was 
a person unworthy and unfit for the confi- 
dence of his fellow parishioners in any ca- 
pacity, pnblic or private, and to vex, bar- 
rass, oppress, impoverish, and wholly ruin 
the plaintiff in his aforesaid trade and busi- 
ness, and otherwise, heretofore, &c, un- 
lawfully, falsely, and maliciously, composed 
and published, of and concerning the plain- 
tin; and of and concerning the premises 
aforesaid, relating to the plaintiff and the 
said intended election, a certain false, 
scandalous, malicious and defamatory libel 
containing, amongst other things, tbe false, 
scandalous, malicious, defamatory, and li- 
bellous matter of and concerning the plaiu- 
tiff, and of and concerning the several pre- 
mises aforesaid, relating to the plaintiff and 
the said intended election, in tbe form of 
a letter or handbill, partly printed and 
partly written, addressed to the inhabitants 
of Bow and Oldford, as follows, t. e. " Gen- 
tlemen, — In tbe year 1840, when Messrs. 
Smith and Ivimey were overseers, your 
four poor-rates was in all 2s. in the pound ; 
in the next year 3* in the pound. In the 
year 1S40, out of the 2s. rate, Messrs. Smith 
and Ivimey paid to Poplar Union 1414/. 
6#. 3d. ; out of the 3#. rate, Glass, Blower 
& Co. paid to the Peplar Union 1413/. 7«. 
Id. Four rates, amounting to 2*. in the 
pound, produce, I believe, 1800/. clear, 
aod the 3*. 2700/. During the year Messrs. 
Smith and Ivimey were overseers, Mr. 
John Cheese (meaning the plaintiff) and 
Company, Glass director, attended the 
vestry, and advocated retrenchment and 
low rates ; they (meaning the plaititifl ) and 
the other parish officers were then nut of 
office. In 1841, they (meaning the plain- 
tiff) and the other parish officers advocated 
high rates, and were in office. In 1642, 
the Glass, Blower & Co. (meaning the 
plaintiff and the other parish officers) 
raised rates of 3#. 6d. in the pound, 
amounting to the enormous sum of 3150/., 
to pay the same amount to the poor, or 
perhaps 100/. more. This little knot of 
five or six glass-blowers (meaning the 
plaintiff and divers other persons) con- 
trolled the public vestry, on account of the . 
supineness or indifference of the inhabi- , 
tanta. Now, this John Kinder Cheese, , 
(meaning the plaintiff,) pawnbroker, of j 



Bow, auctioneer, ex-vestry clerk, ex-dairy- 
man iir May-street, Olford, (alias 

keepers' establishment, removed to Graves- 
end, under the superintendence of friend 
Mills.) For further particulars, inquire of 
Mr. John Davidson, Oldford, of this ex- 
glass-blower of Bromley, (meaning the 
plaintiff,) in whose bauds (meaning tbe 
plaintiff's) I would not entrust 67. of my 
(meaning the defendant's) private proper- 
ty, is the reason that I offer myself to your 
notice, and request to be elected one of 
your vestrymen. 1 beg to enclose for your 
consideration a list of gentlemen for church- 
wardens, overseers, and vestrymen, for 
whom I shall vote ; ana", should you ap- 
prove of them also, I feel confident we 
shall free our parish from a small nest of 
hungry jobbers (meaning the plaintiff and 
the other church-wardens and overseers) 
that cannot get a living unless they are 
supported out of the poor rates* It is 
equally competent for any one to put forth 
a list as myself; perhaps few have devoted 
the time to the subject that I have. 1 wish 
to satisfy myself why 3000/. is raised to 
pay 1A00/., and why no audit of the parish 
accounts has taken place. I will pledge 
my existence, that above 1000/. was taken 
from the rates last year, and more than 
1000/. this year, that has not been applied 
to the relief of the poor. Should 1 and 
my friends be elected, in less than one 
month you shall have a full statement of 
your affairs made public." The declara- 
tion then concluded by averring; that, by 
means of the premises, the plaintiff's neigh- 
bors and friends were induced to sus|iect, 
that he had been guilty of the offences and 
misconduct so as aforesaid imputed to him 
by the defendant, and wholly refused to 
deal or have any transactions with the 
plaintiff in his afoiesaid trade and business, 
or otherwise, &c Plea, not guilty. The 
case came on to be tried before Lord 
Abinger, 0. B., and a verdict returned for 
tbe plaintiff. Damages 40#. 

Orowder now moved in arrest of judg- 
ment — The expression of the defendant, 
that he would not entrust the plaintiff with 
6/. of his money, is open to two construc- 
tions ; 1st, a libellous one, that the disho- 
nesty of the plaintiff was such, that it 
would be unsafe to trust him with money ; 
or 2dly, that he was a person of such care- 
less habits, that it would be imprudent to 
do so. Now, it is a principle that words, 
ambiguous in themselves, caoaet.be fen- 
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dered libellous without an innuendo to ex- 
plain the sense in which they were ut- 
tered. . 

Parke, B.— If we look at the whole 
context of this libel, as set forth in the de- 
claration, we shall see that the jury have 
come to the conclusion, that the defendant 
used the words objected to. as not being 
libellous per se t in the sense imputing 
dishonesty to the plaintiff; for in a former 
part of this alleged libel, the plaintiff and 
his colleagues are charged with advocating 
low rates when out of office, and high 
rates when in office, and with raising a 
large sum of money with a view of not 
paying the amount to the poor. That is 
an imputation clearly implying dishonesty; 
but at all events, the words in question are 
of a nature calculated to disparage the 
plaintiff. That is sufficient to support the 
action and justify the jury in finding as they 
have done. 

Lord AmifOBR, G. B., Gurnet and 
Rotra, B. B., concurred. 

Rule refused. 



IN CHANCERY. 

Before Vice-Chancellor Wi«ram. 

Hollowav v. CLARKSorr.— July 14, 1843. 

WILL— CONSTRUCTION 0* TENANT FOR 

LIFB— RX6CUTOR9 AND ADMINISTRATORS. 

A fan 4 was limited by will to several females, some 
of whom were married and other* unmarried, for 
their separate use for life; and after their deceaae 
to each persons as they should appoint, and in default 
of appointment, to their executors and administra- 
tors. 

Semble, as to the married women that they could not 
dispose of their shares of the fund during coverture. 

Bo I quere, as to the married women ? 

This was a suit for carrying into effect 
the trusts of a will by which a fund was 
limited to several females for their sepa- 
rate use for life, and after their decease, to 
such persons as they should appoint, and 
in default of appointment, to their execu- 
tors and administrators. 

Some of the legatees were married, and 
some of them unmarried. On the hearing 
of the cause, an order was made for trans- 
ferring the fttod to the separate account of 
the legatee*, according to their respective 
shares; (he dividends thereof from time to 



time to be paid to them respectively during 
their lives with liberty to apply. But 

Sir Jambs Wioram, V. C„ having beeo 
requested by the parties to state his opinio* 
as to the probable result of an application 
(if any should be made) on behalf of the 
legatees to obtain the payment of their 
respective shares out of court, said— That, 
after a reference to the cases oo the sab* 
ject, be thought that with regard to the 
married women, there would be an insu- 
perable difficulty in getting the fund trans- 
ferred to them, (2 Roper on Leg. 199, H 
seq. ; and especially the cases referred to 
in the note, id. 211.) It was clear that 
the result of the decisions was that a mar- 
ried woman could only dispose of her 
property during coverture, although k 
might be limited to ber executors, admin- 
istrators, and assigns, by the exercise of a 
power of appoiotmeot. With respect to 
personal property, the law obviously was, 
that the mere fact of her taking a life es- 
tate made no difference. In the case of 
real estate, an estate to A. for life with di- 
vers mesne remainders, with remainder 
to the heirs of A., would, according to the 
rule in Shelley's case, (L Co. Rep. 93,) be 
an estate in fee. But there was no reason 
for applying that rule to personal 
His impression was, that, if the 
ried women did apply to have the fund 
transferred to them, they would not suc- 
ceed. As to the unmarried women, the 
case was different. His Honor had bad 
his attention drawn to the law bearing on 
this point in the recent case of Darnel v. 
Dudley* before Lord Oottenham, in which 
there were two questions : one as to who 
were the persons intended by "legal repre- 
sentatives," or " executors, administrators, 
and assigns/' and what interest they took 
under a limitation to them. And the other 
question was, whether, where personal es- 
tate was given to a person for life with a 
limitation over to his executors, that per- 
son had power to dispose of the property 
in his life-time. As to the persons enti- 
tled to take in remainder, he could not 
comprehend the distinction between a lim- 
itation to " personal representatives, 9 ' " le- 
gal representatives" and " executors, ad- 
ministrators and assigns." But these points 
had been argued and the cases on the sub- 
ject were collected in Saberto* v. Sheds, 

• This case has not yet been received ; it wtB be ie» 
ported ia a fouuesuixioef of this i 
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{ 1 R. and M. 587,) and Chafiy v. Rum- 
jpage, (1 Beav. 52.) In Bulmer v. Jay, (4 
Sim. 43,) the words were " executors or 
administrators," and the Vice- Chancellor 
construed it to be a limitation to the next 
of kin. It was a case of a marriage set- 
tlement, and the decision turned on the 
effect of the contract between the parties. 
In Daniel v. Dudley, Lord Cottenham had 
expressed his strongest disapprobation of 
tbat case. His Honor said that, upon re- 
ferring to Evans v. Charles, (1 Anst. 128;) 
Ripley ▼. Wattrworih, (7 Ves. 425,) Well- 
man v. Bowring, ( I S. & S. 24 ; 2 Rubs. 

i 374; and 3 Sim. 328;) Price*. Strange, 
(Madd. & Geld. 159 ;) David v. Frowd, ( I 
M. & K. 200 ;) Homes v. Homes, (2 Keen, 

t 640 ;) Qrafly v. Humpage, and Daniel v. 
Dudley, (ubi sup.,) his strong impression 

i was that the law would be found to be, 
that whatever form the limitation might 
take, whether it were to " legal represen- 
tatives/ 9 or " personal representatives," or 
to ''executors and administrators/' the 
person entitled to receive the fund was 
the person who should be appointed ex- 
ecutor or administrator of him to whom it 
was given ; and that such person would 
hold it as part of the personal estate of 
him whose representative he was. The 
limitation in this ease being to the execu- 
tors and administrators, he should have had 
no doubt as to the construction which 
ought to have been adopted, if it bad not 
been for the case of Bulmer v. Jay. He 
must observe, tbat it was important to dis- 
tinguish the cases into two classes : First, 
those in which, in case the legatee should 
die in the testator's life-time, there was a 
substitution of his personal representatives ; 
and secondly, those in which there was a 
direct gift to the personal representatives 
without any substitution. The cases which 
stated this distinction were : — Bridge v. 
Abbott, (3 Bro. C. C. 224 ;) Evans v. 
Charles, (ubi sup. ;) and Palin v. Hills, ( 1 
My. & K. 470.) His Honor did not think 
that, after the case of Daniel v. Dudley, 
there could be any doubt as to the proper 
construction, where the limitation was to 
executors alone. In the cases to which he 
had referred, the court had sometimes held 
the next of kin entitled, sometimes the ex- 
ecutors for themselves beneficially, and 
sometimes in trust for the next of kin. 
Assuming tbat he should consider this a 
a gift to the executors and administrators 
in trust for the next of kin of the tenants 



for life, the case came to this, what power 
bad the tenants for life over the limitation 
to the executors 1 If it was to be taken 
as held by the executors as part of the 
estate of those persons, all principle would 
seem to require that tbey should have a 
disposing power over their own estate. 
Sir W. Grant wss of that opinion in An- 
derson v. Dawson, ( 16 Ves. 632 ; and Lord 
Langdale in Graffty v. Humpage, (ubi 
sup.) But there were other cases which 
tended to a contrary conclusion, of which 
Horseman v. Abbey, (I J. & W.*38L;) 
Wilson v. Mount, (2 S. & S. 493 ;) and 
Sanders v. Franks, (2 Madd. 147,) were the 
principal. In Horseman v. Abbey, the 
question was, whether a purchaser could 
be compelled to take a title depending on 
that question; and Sir T. Plumer held, 
that he should not. Finding no express 
authority on the point, his Honor said be 
would rather defer his decision until a 
formal application should be made to the 
court ; and he ordered the fund to be car- 
ried over as above stated. 



Before Vice-Chancellor Knight Bavcc. 
Willett v. Jones. — June 11, 1842. 

Where an executor has received satisfactory evidence 
of ihe identity of lego lees, prior to the inetiimkm of 
a suit fur payment, the court in making a decree in 
favor of the legatees, will hold the executor liable 
to their coats up to the hearing ; and, in case an in- 
quiry should be taken as to debta, &c, will, if the 
result be favorable to the plain tiffs, direct that the 
coat a thereof shall be borne by the executor. 

The testatrix in this case bequeathed 
all the rest and residue of her property to 
George, Mary, Harriet, and Henrietta 
Anne, the children of George Alderson, 
of Bury St. Edmunds, and named Jones, 
the defendant, her executor. The defend- 
ant duly got in the testatrix's estate, but 
allowed it for some time to remain unin- 
rested. The above named child reti claimed 
their legacies, the payment of which was 
resisted on the ground that no certificates 
of their identity as the children of George 
Alderson, had been produced. This ob- 
jection having been met by the production 
of those documents, the defendant further 
required an indemnity against the possi- 
bility or probability of any of the legatees' 
bankruptcy or insolvency, and against 
other contingencies. They thereupon filed 
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their bill, seeking a declaration of their 
rights, and an account of the estate of the 
testatrix. Another bill had been filed by 
other members of the family, in which a 
decree for an account was made by V ice- 
Chancellor Wisram. 

Cooper and Elderlon, appeared for the 
plaintiff*. 

Russell and Young, for the defendants. 

Knight Brucb, V. C. — It is for the in- 
terest of every one that executors should 
be protected by the court in the distribu- 
tion of testator's estate. It is not, however, 
to be permitted, that such protection should 
in any manner authorize conduct that was 
unfair or oppressive. I thtuk that the in- 
formation which has been coromuuicated 
to the executor previously to this suit, was 
such as ought to have satisfied a man of or- 
dinary prudence and caution. Here, not 
only were the names of the legatees simi- 
lar to those mentioned in the will, and to 
that of the testatrix herself, but it does not 
appear that any other party had come for- 
ward to question the identity. One objec- 
tion which had been suggested by the de- 
fendant is, that not only the nativity, but 
the residence of one of the legatees, name- 
ly, George Alderson, ought to be proved. 
This is clearly unnecessary for the pur- 
poses of the suit As 1 am of opinion 
that the identity was satisfactorily shown 
prior to the commencement of this suit, 
and it appears that the executor must have 
known he had a clear fund out of which to 
pay the legacies, 1 shall declare that the 
defendant must pay the plaintiff's costs up 
to the hearing. As there has been another 
suit arising out of the will, in which a refe- 
rence has been made as to debts, I will 
direct the present case to stand for judg- 
ment until after confirmation of the mas- 
ter's report in that suit I am not pre- 
pared to say that I should have dispensed 
with a reference as to debts and other 
matters, but as that inquiry will be taken 
in the other suit, it may be dispensed with 
in this. If the result of that itiquiry should 
be what I am inclined to believe it will, I 
shall direct that portion of the plaintiff's 
costs also to be borne by the defendant. 



pointed Attorney General, and Tbomw 
Gushing Aylwyn, has been appointed So- 
licitor-General of Lower Canada; tad 
Robert Baldwin, Esq , Attorney- General, 
and James Edward Small, Esq., Solicitor- 
General of Upper Canada. 



Death of Sir John Cross. — This gen- 
tleman, who was the chief judge of tto 
Court of Review in England, died sud- 
denly on the 5th of December. Since bis 
death the government have abolished (he 
separate Jurisdiction in Bankruptcy, by 
restoring it again to the Court of Chance- 
ry, and Vice-Chancellor Sir Knight Bruce 
has been sworn in as Chief Justice of the 
Court of Bankruptcy. 



English News — Westminster Hall. 

Law Appointments to Canada.— Louis 
Hypolite Lafontaine, Esq., has been ap- 



Death op Sir Alexander Croki.— 
This event took place on the 27 tb of De- 
cember last, at Studley Priory, the seat of 
the learned gentleman. Sir Alexander 
was 84 years of age< He was called to 
the bar in 1786, and presided for taanj 
years as judge of the Admiralty Coun in 
Nova Scotia. In 1823, he became a 
Beticher of the Inner Temple, and io 18^ 
was appointed Treasurer. 



Appointments by the Governob *m 
Senate. 

Thursday, January MtK t 1842. 

First Junes — Rings County.— W» B 
Greenwood, Esq., vice John A. Lott, Esq., 
resigned. 

Commissioners of Deeds for Brook- 
lyn. —William A. Thomson, William 
Elsworth, William Harper, Sidney C. 
Herbert, Alfred G. Stevens, James H 
Cornwell, John Barkaloo and FelixO'M 
vice William A. Green, Frederick R- Hu- 
bert, Theodore Eames, John G. Berge* 
Philip R. V. Stanton, Alexander KwW, 
and John Dikeman. 

Jeremiah Voorbies, Esq., has sl» kj* 
appointed a commissioner of deeds fi* "* 
city of Brooklyn. 
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LEGAL MAXIMS, No. 5. 



Or CRIMINAL INTENTION. 

Hating traced the law respecting in- 
jurious intention when developed by acts 
of a like kind, we will proceed to illustrate 
the maxims under which a criminal inten- 
tion, attempt, or endeavor, is subjected to 
legal control, or exempted from it. 

First, of the maxim " Voluntas reputa- 
tive," (reputabitur sive refputabatur,) " pro 
facto." (3 Inst. 5, 69.) Thus rendered : 
*• The will (or the imagining, compassing, 
or intention,) shall be taken for the deed/' 
Expanded thus by Bracton; " Spectatur 
voluntas, et non exitus; et nihil interest 
utrum quis occidat, aut causam mortis 
preheat." 

By the ancient law, the compassing, 
imagining, or intending any felony, for in- 
stance, homicide, if manifested by any 
" open deed or plain fact," in modern par- 
lance, avert act, was punished in the same 
manner as the offence when completed. 
And the guilty intent which was thus pun- 
ishable, being a mere act of the mind, 
which, taken per se, defied judicial cogni- 
zance, it was necessary to demonstrate its 
existence by establishing some overt act. 
(3 Inst. 5 ; 4 Bla. C. 79) But this rule is 
treated by Coke as exploded before his 
time, (3 Inst. 69. See Fortescue de Lau- 
dtbus, c. 46, p. 173. Amos' edition,) ex- 
cept in high treason, in which it is retained 
by the positive enactment of stat. 25, Ed- 
ward III , at. 5, c. 2, (Foster, 193, 194,) 
and in misdemeanors. In these cases it 
still prevails in its full extent, but in felo- 
nies is rejected, except enforced by spe 
cial provision of the legislature. In nfo 
case will the guilty intent be presumed, 
till disclosed by some deliberate, and, as it 
seems, illegal (Per Lord Abinger, in Reg 
v. Meredith, S. C. & P. 589*) act, which, 

•An attempt to commit a misdemeanor it not in- 
dictable, unless there be some illegal eel done; and 
the taking mny step tewarde commuting a misdemea- 
nor, unlest fey amaUeaal act, is not sufficient 

^^ 35 



as the cognate result of the " mischievous 
imagining" of a crime, tends to its execu- 
tion. Tbtts, the assaulting a man with 
weapons, and leaving him for dead, was 
anciently punished as murder, though the 
injured person recovered, (Foster, 193, 
194,) and is now made felony by express 
statute. (9 Geo. IV. c. 31.) 

Even in high treason, with some dis- 
graceful exceptions in the reign of Ed- 
ward IV., familiar to all English readers, 
nothing so ambiguous and sudden as bare 
oral expression was held to constitute an 
overt act amounting to the " voluntas" of 
the maxim, the true course of punishment 
being by indictment for sedition; and 
though many statutes in the Tudor reigns 
expressly enacted, that compassing the 
king's death by bare words should be high 
treason, they are all repealed or expired. 
(3 Inst. 14.) 

As the "compassing' 1 purpose, or intent 
of the heart, is the treason, so it may be 
demonstrated by the act of deliberately 
setting down in writing words which plainly 
relate to some act or design amounting to 
it. (3 Inst. 14; Foster, 200^207 ; 4 Bla. 
C. 80, 81.) For scribera est agert, ( Wil- 
liams' case, 2 Roll. R. 89. See Sidney's 
case, 2 Burnet's Hist. Own Times, 237 ; 1 
Hawk. B. J. ch. 17, s. 32,) and a bare con- 
sulting with others how to kill the sove- 
reign, is sufficient, though nothing else be 
done. ( 1 East's P. C. 58.) But if written 
matter of a nature merely speculative, is 
kept in a box in the writer's study, with- 
out apparent intent of making public use 
of it, as in the case of a manuscript sermon, 
never preached, &c, the better opinion is, 
that such act of writing or keeping is not 
overt, so as to visit the intention with which 
it was written with the consequences of 
treason; (Ibid; 2 Roll. R. 89; 1 Hawk. 
B. J. ch. 17, s. 32, pp. 56, 57,) and though 
the bare publication of such a writing 
would without more have amounted to 
treason in earlier periods of our history, (1 
Hale's P. C. 118; 1 Hawk. P. C. 38,) it 
would probably be now held necessary to 
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show its connexion with some act or de- 
sign of a treasonable character. (See 4 
Bla. C. 81.) * 

As to the application of this maxim in 
misdemeanors, the law is thus stated in a 
modern work, successively edited by Ser- 
jeant Talfourd and Mr. Tyrwhitt: "Al- 
though a bare criminal intent is not in it- 
self indictable, if merely expressed in 
wotrds or gestures, or otherwise, without 
further proceeding to the crime to which 
it points, yet, if it is accompanied by any 
act being a proximate step and attempt to- 
wards the accomplishment of the crime, 
that act, though in itself out of the reach 
of indictment, will not be judged of alone, 
but as coupled with the criminal intent 
which prompted it, and is therefore pun- 
ishable on indictment. (See Dickenson's 
Sessions, 5th edit. 287, citing Rex v. Sco- 
JUld t Cald. 4,0 ; S. C. East's Pleas of the 
Crown, 1030; also, Fuller's case, id. 92; 
1 Boa. & Pull. 180, S. C.) 

One Bacon, indicted for that he, intend- 
ing to murder Sir Harbottle Guroston, 
Master of the Rolls, had communication 
with a person named, and offered him <£100 
to do it. It would seem from the report, 
that the Master of the Rolls having; made 
a decree against Bacon, he offered «£100 
to J. S. to kill Sir H. G., and said if J. S. 
would not do it he would do it himself. 
It was argued that the intent onty was not 
indictable, but the court said, " Anciently, 
the will was taken for the deed in matters 
of felony, and though it is not so now, yet 
it is an offence, and finable. A convic- 
tion followed, with a fine of 1000 marks, 
three months imprisonment, and finding 
sureties for good behaviour for life. (Ba- 
con's case, 1 Lev. 146 ; 1 Keb. S09 ; 1 Sid. 
230, S. C. ; cited 2 East's R. 15.) 

The maxim of taking the will for the 
deed has been long disused in felonies, 
even in Lord Coke's time; for in stating 
that an assault with intent to rob, but with- 
out taking any money or goods, is not felo- 
ny, (since made so by 7 and 8 Geo. IV. c. 
26, s. 6,) he adds, that " such opinions as 
seem contrary were founded on the an- 
cient rule ( voluntas reputatur pro facto.' " 
(3 Inst. 5, 69.) 

fhe doctrine laid down by Lord Mans- 
field in Rex v. Scqfield, (Cald. 397 ; East's 
P. C. 1028,) comprises all the principles of 
the former decisions, viz.t that so long as 
an act rests in bare intention, it is not pun- 
ishable by the laws; but immediately 



when an act is done, the law judges not 
only of the act done, hut of the intent with 
which it is done, and if accompanied with 
an unlawful and malicious intent, though 
the act itself would otherwise have bees 
innocent, the intent being criminal, the act 
becomes criminal and punishable, (Per 
Lawrence, J. v in Rex v. Higgins, 2 East's 
R.,21.) 



IN BANKRUPTCY. 



■7. 9. Biatrf cS €••■* fiar tin I 
•t New-Y«rftu 

Before the Hon. S. R. Bktts. 
In the matter qf the petition ©/"Mark Bantu. 

Objections, which might have been urged to*ho»tb« 
a decree ought not to have been g ranted, will be 
considered waived after the court have Iceland lb 
petitioner a bankrupt. 

To make out a case against a bankrupt to jortfr *• 
court in refusing him his diao&arge and certifla*. 
there mutt appear by indisputable evidence m* 
act of fraud, wilful concealment of property, **•* * 
facto, from which euch a deduction would be pta 
and palpable. 

It is not put upon the bankrupt to abow that ha hi 
kept proper booka of account, cVc.. it is for ib« cre- 
ditor, impugning hia right to a discharge tad eer* 
cate, to make out. by satisfactory proof; such iea* 
as will bar the bankrupt's right to aa tllQwisc* 
thereof. 

This case came before the court on objec- 
tions to the allowance of discharge sad cer- 
tificate to the bankrupt, the circumstance* 
of which sufficiently appear in his booor't 
adjudication. 

Benedict and Belknap, for the creditor* 
Sandford and Marselis, for the bankrupt. 

Betts, J. The objection to a certiBcste 
and discharge must rest upon the parties- 
tars designated by the statute aa causes!** 
refusing it to a bankrupt. 

Such matters as touch only the regulari- 
ty or frame of the proceedings, should be 
brought forward on the first notice, or after 
a decree of bankruptcy they will be re- 
garded as waived. It would be grossest 
injustice to bind a party by the decree, sw 
never allow his property to be rescued from 
it, and yet defeat all its beneficial effect' to 
him by objections of mere form, tending to 
show that the decree ought not to ban 
been rendered. 

Congress manifestly intended by this 
double set of notices, to show csose to 
discriminate classes of objections that 
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should be urged under the first, or the ad- 
'vfenrage of them be lost as to creditors. 

I lay out of view all but two of the eight 
objections filed, because part belonged ap- 
propriately to the petition to be declared 
a bankrupt, and there is no evidence appli- 
cable to any except the 5th and 6th against 
the petition for a certificate and discharge ; 
which are, that he has been guilty of a 
wilful concealment of his property or 
rights of property, and has admitted a 
false or fictitious debt against his estate. 

No direct proof is offered which sup- 
ports these allegations in their terms el- 
even spirit, and the counsel seeks to maintain 
them argumentativelv, and by iuference 
and presumption. 

The concealment of property, or rights 
of property, attempted to be shown, relates 
to Virginia mining stock received by Be- 
nedict in satisfaction of a debt due the firm 
of which the petitioner was a partner. 

1st. It is to be remarked, that there is 
not, in the testimony or papers of the bank- 
rupt, proof that the debt this stock satisfied, 
belonged in any respect to the petitioner, 
and if there be a legal interest with him in 
it, that be set up such right, or supposed 
he possessed it. 

A bond of $3000, owned by the firm, had 
beeu assigned to one of their creditors as 
collateral security for a large debt, and this 
stock was afterwards accepted, with the 
assent of the bankrupt, in discharge of that 
bond, but the beariug of the transaction 
and subsisting interests of the par- 
ties, import what the testimony most 
strongly tends to prove, that the payment 
of stock was for the benefit of the holder 
of the bond, and not of the bankrupt. 
Until there is clear evidence showing that 
be did not so understand the matter, there 
will be no foundation laid for imputing 
wilful concealment to him in the transac- 
tion. 

A similar observation may be made with 
respect to various choses in action trans- 
ferred to other creditors as collateral secu- 
rities. There must be first, evidence of 
his scienter, that there could be a surplus, 
or of facts, from which that deduction would 
be plain and palpable, before any presump- 
tion can be raised that be designed a frau- 
dulent concealment. But this considera- 
tion is to be connected with the bearing 
and effect attributable to the evidences, 
that the bankrupt has given some state- 
ment of these assets, and, if only imper- 



fect iu form or precision, the exception 
should have been taken previous to the de- 
cree of bankruptcy. That would be suffi- 
cient cause to stay his petition for a decree 
until the petitioner bad reformed bis sche- 
dules, so as to furnish every particular de- 
manded by the statute in a manner satisfac- 
tory iu substance and form. 

I cannot, with these principles in view* 
find just cause in the proofs for charging 
that the bankrupt has been guilty of wilful 
concealment of his property or rights of 
property. 

It seems to me also, that there is bo sa- 
tisfactory evidence supplied of the admis- 
sion of false or fictitious debts by the peti- 
tioner against his estate. 

Taking the insertion in the schedule of 
a spurious demand to be a violation of the 
statute in this respect, I do not find that 
fact made out by the proofs. 

Great stress has been laid upon the debt 
set forth, as owing to ifcnjamia J. Knapp 
to the amount of $13,071:35, because the 
bankrupt has also stated, that large amounts 
of the assets of the estate were placed with 
this creditor to meet that debt, and, also, 
because when sued on that bond by the 
creditor, the bankrupt pleaded payment and 
verified the plea by his oath. 

1st. The bankrupt does not state this as 
an absolulte debt. He jjives the date and 
amount of the bond, adding that a suit has 
been brought on it, and is now pending. 
He refers to notes deposited for its securi- 
ty, and in schedule B. particularizes those 
notes. 

Now, whether this method of describing 
the claim, and its actual condition as a de- 
mand upon the estate, be sufficient and al- 
lowable, is not the question raised by the 
objection. The point made is, that the 
debt is known by the petitioner to be false 
and fictitious. 

Clearly, that language of the act cannot 
embrace a claim admitted to be just in ita 
origin, but against which the obligor insists 
upon rights of set-off, and, indeed, asserts 
that the debt itself is satisfied. The diffe- 
rence between stating a bond and debt un- 
questionably outstanding against a party, 
with his claim of defence to it, and fabri- 
cating a debt where none exists in fact, is 
too palpable to mislead any one. No cre- 
ditor, reading over these papers, can sup- 
pose this entire debt is ad mitted as subsistin e 
against the estate. The bond for its full 
engagement is admitted to be valid, and 
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then the assets hypothecated for its satis- 
faction, greatly exceeding it in amount, are 
specified. This, in my opinion, entirely 
obviates the point of the objection. ' 

Numerous criticisms were applied by 
counsel to other portions of the schedules, 
but they were mostly to matters of form. 
The only specific matter insisted on, co- 
vered by the objections, and not already 
considered was, that the petitioner, being 
a merchant, did not keep proper books of 
account. 

It only appears upon the proofs, that the 
petitioner is by profession a merchant, not 
that he was at the time of his petition, or 
had been for several years preceding, en- 
gaged in the transaction of mercantile 
business. 

The proper books of account called for by 
the statute, are those appropriate to the 
business pursued by the party, and such 
as will exhibit a full accouut of his deal- 
ings as a merchant. 

But the petitioner is not compelled to 
furnish evidence of the fact on his part. 
The creditor, impugning his right to be de- 
creed a final discharge, must give satisfa - 
tory proof of the matter which is to bar 
such discharge. 

The creditors show no continued trading 
requiring the keeping of regular books, 
and accordingly, the mere non-existence of 
books of account interposes no obstacle to 
the discharge prayed for. 

The court in disallowing, in this and va- 
rious other cases, the objections offered by 
the creditors to a free certificate being 
granted, does not enter into the moral ob- 
ligations subsisting between him and those 
who have given him credit. Nor is it in- 
tended, in any manner, to affirm that all 
such cases are clear of doubts and uncer- 
tainties as to the integrity of parties who 
are opposed. 

But the court limits its judgment to the 
facts in proof as applied to the charges 
preferred against the bankrupts. 

In this case then, according to my view 
of the objections and the evidence, there 
is not enough shown to bar the discharge 
and certificate. 

Decree accordingly. 



Lord Eldow required a htlf-pay captain, whom he 
met on bis grounds, to show his certificate for shoot- 
ing. " Who are you 7" said the captain. " Old Bags' 
gamekeeper, I suppose?" " No," said the Chancel- 
lor, " Old Bags himaeuV'— Wlf Lord El^n. 



In the Matter of the Petition ofTm Cat- 
DiTORs of Samuel Kino for a Deem a 
Bankruptcy. 

A petitioning creditor's debt, which is certain l md B- 
quidated, though payable in future, mill rapport i 
decree in bankruptcy. 

The bankrupt cannot be examined as a witness, 01W 
to support the petition for a decree, or to dejaiii 

The principal points, upon which the 
opinion of the court was sought, appear io 
his honor's adjudication. 

Bktts, J. The point, presented bj 
the objection, that petitioning creditnri 
debt is not yet due and payable, end can- 
not accordingly supply a foundation for 
the proceeding in this case, has already 
been fully considered and decided by tkb 
court (Mead's case, Nov. 11.) 

Debts, certain and liquidated, though 
payable infuturo t afford sufficient ground 
for a petition to compel a decree in bank- 
ruptcy. 

It is set up by the bankrupt, that the 
promissory note given by him, included 
as part of its consideration, certain oat- 
standing debts due him and the petitioner! 
as co-partners, the collection of which he 
assumed, but was not to be responsible for 
the amount until the same should be actu- 
ally collected. 

If it is permissible at law, or in equity, 
to a party to prove part failure of the con- 
sideration of a promissory note in limita- 
tion of the recovery thereon, it is at least 
questionable on the evidence now pro- 
duced, whether the bankrupt did not ac- 
cept the transfer of the debts absolutely, 
and undertake to account for the amount 
to his co-partner. 

It would not be at all an unusual arrange- 
ment on the dissolution of a firm, for one 
partner to receive the effects and outstand- 
ing credits of the co-partnership at a sti- 
pulated sum, and agree to pay so ouch 
therefor to his co-partner. 

Many other considerations would haw 
weight in such adjustments of joint con- 
cerns beyond the actual mooey equivalent 
obtained on the one side or the other. The 
party, proceeded against as a bankrupt,.** 1 
called and admitted as a witness to pr° re 
facts to defeat the proceedings, though ob- 
jected to by the petitioning creditor. 

The bankrupt is subject to a personal 
examination by order of the court; hut 
he cannot be made a witness to support 
the petition or to defeat it. This is ioco* 
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testably the English rul^ in bankruptcy. 
(Arch. Prac. in Bank. 414, 415 ; Owen on 
Bankruptcy, 271, 273.) 

And, although in our practice, the oppo- 
sition to a decree may be made by others 
than the baukrupt, the principle of the 
rule would still apply so far certainly as 
to preclude bis admissibility on behalf of 
those who seek to defeat the petition. The 
matter must accordingly be referred back 
to the commissioner, if the opposing credi- 
tors supposed they obtained testimony from 
the bankrupt important to their case, to 
enable them to supply it from other 
sources. The case must also go back for 
a more definite statement in respect to the 
trading of King. 

It is admitted he bought sand, coal, and 
various materials employed in the manu- 
facture of brick, and one witness states, 
that he purchased fire mineral coal for 
King for that purpose, but it is left uncer- 
tain and equivocal, whether or no these 
materials, or any of them, entered into the 
composition and manufacture of the brick. 

It is plainly understood otherwise by 
the counsel for King, because a material 
point in opposition to the decree, argued 
by him on the authorities and reasons of 
the case, rested upon the assumption, that 
the entire manufacture had been carried 
on in the use of the products of King's 
own soil, and that the articles Durchased, 
in no way composed any part or the manu- 
factured article. 

This is a material point, and the ambi- 
guity resting upon the report of the proofs, 
can only be removed by a reference of the 
case back to the commissioner to have the 
facts given with distinctness and certainty. 
Ordered accordingly. 

IN CHANCERY. 



Before the Hon. Murray Hoffman, As- 
sistant Vice-Chancellor. 

Dtjdlby Sblden v. Francis Pearsall 
and other*.— Dec. 31, 1842. 

A testator, prior to the Revised Statutes' coming into 
operation, by hie wilt disposed of his real and per 
sooal estate. At the time of executing hie will he 
wae seised of a moiety of a lot, and P. was aeiaed 
of the other moiety thereof. Some lime after the 
execution of the will, P. conveyed her moiety of the 
lee to J., and on the same day the leetaior conveyed 
hie moiety to the eame grantee* J. afterwerrfs 
convey* d the whole lot to the testator :— Held, that 
the testator, as is his moiety of 



: the lot, thereby re- 



yoked hie will, and that the heirs et law were en- 
titled to the whole lou 

The principal question, upon which the 
opinion of the court was sought in this 
case, appears in his honor's judgment. 

The Complainant in person. 

F. B. Cutting, for defendant Campbell. 

Dill, for the infant defendants. 

The Assistant Vice-Chancbllor. — On 
the 8th day of June, 1605, Thomas Pearsall, 
the elder, made his last will, whereby, after 
making various devises, and giving various 
legacies, and among them, one to Duncan 
P. Campbell; he gave, by a residuary 
clause, all the rest of his estate, birth real 
and personal, to his soo, Thomas C. Peer- 
sail, and his heirs. 

Thomas Pearsall died on the 8th of 
March, 1807. 

By a conveyance, dated the 16th day of 
June, 1798, Susannah Marshall conveyed 
the lot known as the Cheapside or Hamil- 
ton-street property to Thomas Pearsall, 
the elder, and Elijah Pell. The deed is 
not produced, but the probability, from 
other facts, is, that it vested the estate in 
them as tenants in common* 

Elijah Pell made bis will on the 26th of 
September, 1797, which wilt be hereafter 
adverted to. As to the Cheapside lot, this 
will did not operate upon it, as the pur- 
chase was made by Pell and Pearsall after 
its execution, viz. in 1798. Mary C. Pell, 
daughter of Elijah Pell, took as his heiress 
at law. 

The legal relation of the parties then in 
1798 W8S this. Pearsall bad the legal title 
to a moiety ; and Miss Pell that to the other 
moiety. The lot in question was bought, 
it may be assumed, for partnership pur- 
poses, and out of partnership monies ; and 
hence, as to creditors, the whole would be 
subject to their claims. But if no such 
claims intervene, (and none appear in this 
. case,) then, beyond a doubt, Miss Pell took 
the equitable right, clothed with a legal title 
to one moiety, and Pearsall the other. The 
latter bad no light whatever to interfere 
with her title. 

In this state of things, and on the 8th 
day of June, 1805, Thomas Pearsall made 
bis will as before mentioned. On the 30th 
of October, 1806, Mary C. Pell conveyed 
her moiety of the lot to Samuel Jones, jr., 
and on the same day, Thomas Pearsall 
conveyed bis moiety to the same grantee. 
The obiect of these instruments was to 
I enable rearsall to become the purchaser and 
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grantee of tbe whole lot. Why a direct 
conveyance by Miss Pell Has not adopted 
does not appear. Aud, according. y, on 
the 3 let day of October, 1606, Jones con- 
veyed tbe whole to Pearaall. The sum of 
$1000 is expressed as tbe consideration of 
the deed front Miss Pell to Joues ; and the 
witness has no doubt that this sum was the 
sum allowed for tbe purchase of her moi- 
ety. 

I think this part of the case free from 
doubt. Tbe moiety of Miss Pell was 
entirely a new acquisition by Pearsall ob- 
tained after the date of bis will ; and it 
could not, by settled rules of law, pass un- 
der a will previously executed. Livings* 
torn v. Acwkirk, 3 Johns. C. R. 318. 

Even if tbe deed to Pearsall and Pell 
made/hem joint tenants, the result woSild be 
tbe same. Tbe equitable estate was in Miss 
Pell, and tbe purchase was of that right, 
and could not pass by the former will. 

Another, and interesting question, re- 
lates to the other moiety of this lot, origi- 
nally held by Pearsall. As before ob- 
served, on the dissolution of the partner- 
ship in 1793, be beid tbe legal title* to a 
moiety, and, (apart from the rights of cre- 
ditors,) was its absolute equitable owner 
also. On this his will of 1605 operated. 
Then followed the deeds to Jones, and 
bis reconveyance to Pearsall, which I 
have before slated. 

It is insisted on behalf of the defendant 
Campbell, that these conveyances amount 
to a revocation of tbe will as to the moiety 
of this lot vested in Pearsall, and that it 
became subsequently acquired property by 
the re-conveyance of Jones ; aud therefore 
fell to the heirs at law, not passing under 
tbe residuary clauses. 

The Chief Justice, in his deposition, 
states, that tbe legal title was vested in 
and held by him for the purpose and to 
the intent of being transferred and con- 
veyed to Pearsall. 

Much criticism has been employed as to 
the uselessness of this proceeding, if the 
design was only to acquire Miss Pell's 
moiety. As she was' heiress at law of this 
property, she could have bargained with 
Pearsall, and no reason arising from his 
relation to her as executor of her father's 
estate, could here prevail, it has been in- 
ferred, that the conveyance was with a 
view to revoke the will. 

If 1 should speculate on the actual in- 
tention of the party, I could not conclude 



that he meant a revocation. About a year 
before, be had given in his will his too the 
moiety of the lot, and the 1 1000, which 1 as- 
sume be paid Mary Pell upon her convey- 
ance of her moiety to J< »nes. This be knew be 
owned, aud meant then to give. The pro- 
bability is against his change of intention, 
the effect of which would be to take away 
this piece of land and tbe money also. 
But it is unsafe aud improper to enter upon 
such conjectures. 

W hatever were the motives for adopting 
this course, I take it to be clear, that tbe 
deeds are consistent with, aud, indeed, 
speak the purposes to be that stated by 
Mr. Jones. Pearsall was seised of one 
moiety ; Miss Pell of the other. Peaiuil 
bad agreed to purchase this moiety, audio 
order to vest him with the whole estate, 
these conveyances were resorted to. 

Thus we are brought to the question, 
whether the conveyance of Pearsall, witk 
such intent, amounted to a revocation of 
his will as to his own moiety. 

The Revised Statutes (2 R. S. 64, $ 45, 
46, 47, 48) have provided for nearly all tbe 
difficult questions which arise upon tb» 
subject See, also, the Revisers' Notes, 
vol. iii. p. 631. 

But these proceedings, being all prior to 
that statute, must be governed by the pre- 
vious rules of law. 

A great mass of the cases, usually ie- 
feired to on the subject of a revocation by 
subsequent instruments affecting the pro- 
perty devised, are where an interest or 
estate in it is permanently given to ano- 
ther. 

Now, as a subsequent legal transfer of 
the whole to another, revokes tbe devise 
absolutely at law, so an agreemeut to con- 
vey the whole produces the same effect in 
a court of equity. 

In this court, the contract Is equivalent 
to tbe conveyance at law, and revokes 
here, although it will not revoke at law. 
And a subsequent rescission of tbe con- 
tract by mutual consent, does not re-esta- 
blish tbe devise. ( Walton v. Walton, 7 
Johns. C. Rep. 258.) 

Then tbe principle is applied in other 
authorities to the case of an apparent le- 
gal conveyance, defective, however, to 
carry title lrora want of some prescribed 
form : for example, a bargain and sib 
without enrolment, under the statute of 
Henry VIIL, or a feoffment without Hw 
ry of seisin. The revocation is eflecied* 
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Here, it is true, tbe intended grantee 
takes nothing; but it is perfectly clear, 
that the devisor meant him to take, and 
thus the intention to withdraw the proper- 
ty from the devisee is pi sin. 

And it has also been settled, that where 
a conveyance passes that estate at law, 
and is there unimpeachable, but is void in 
equity, it shall be a revocation. This 
was held in Simpson v. Walker % (5 Si- 
mons, 1.) where a deed had been obtain- 
ed from a weak man at an inadequate 
price. The Vice- Chancellor treated the 
deed as clearly good at law to pass the 
estate ; and as it was intended to pass it, 
and did pass it, the revocation took place. 
He refers to Havens v. Wyatt, before 
Lord Alvanley, to tbe same point, tbe re- 
versal of this decision by Lord Thurlow, 
tbe adherence of the former to his opinion 
in a subsequent case, the approbation of 
Lord Eldon, and the case of Hick v. Moss 
before Lord Hardwicke. (Ambler, 215.) 

Of course, if tbe deed was void at law 
on the ground of fraud, it would not 
revoke the will, for it would be a nul- 
lity. 

In consonance with the rule of law, a 
court of equity holds that when there 
are articles to sell devised property, they 
shall be considered as a revocation, al- 
though they are subsequently rescinded — 
although it turns out tnat they cannot be 
enforced ; and although the devisor sub- 
sequently dies, and the contract falls 
through, because a title cannot be made. 

Tebbott v. Voules, (C Simons, 40,) was a 
case of a devise to the devisor's children ; 
then of contracts for sale of the property 
by him, and bis death before completion. 
The contracts could not be executed be- 
cause some of the co-devisees were in- 
fants, and they were abandoned. But it 
was held that there was a revocation ; the 
principle being that if there is a contract 
binding on the seller, or binding on the 
purchaser, that tea tilt is produced. Bennett 
v. The EarlofTankervUle, (19 Vesey,179,) 
is to the same effect. 

Walton v. Walton, (7 Johns. Ch. R. 256.) 
before noticed, was precisely that of a de- 
rise,-— a subsequent contract to sell, — and 
a cancellation of the agreement by con- 
sent. This was tbe point decided. Tbe 
propositions of the learned Chancellor will 
be afterwards noticed. 

Next there is a class of cases in which 



part of the property devised is subsequent- 
ly conveyed, or agreed to be conveyed. 

The case of Carter v. Thomas, (4 
Greenleaf, 341,) is an instance of this, 
There tbe devise was of part of the real 
estate to his daugters, and the residue to 
his sons. He afterwards conveyed part of 
the real estate to one of the sons. It was 
held that the deed was a revocation pro 
tanto only. It indicated a change of in- 
tention as to the part conveyed, but an 
unchanged intention as to the residue de- 
vised. 

Walton v. Walton is also an example 
of this class of cases. The contracts after 
the will were for the sale of parts only of 
the tract of land devised. The will was 
revoked so far only. 

Thus far, upon plain reasons of com- 
mon sense, no difficulty exists, perhaps 
with the exception of the cases of mere 
equitable frauas. 

The acts done, and the contracts made, 
whether defective, inchoate, or cancelled, 
indicate the intention of giving the proper- 
ty another direction than that pointed out 
in the devise. 

But next we find authorities applying 
the rule to esses in which neither the 
whole property devised is given or meant 
to be given ; nor part of that property is 
wholly given or intended to be given ; but 
where merely an interest or estate in tbe 
property is granted. 

The first class of such cases is, where the 
interest or estate is conferred upon another, 
whether coupled with limitationsto the de- 
visor's use, or not 

The next class is, where no other person 
acqures an estate or interest under tbe in- 
strument. 

The great case of Cave v. Hofford, (3 
Vesey, jr. 660, and 2 Vesey, jr. 604, n. p ) 
is an example of the first branch. 'I here 
the settlement made after the will was as 
to one parcel of the property only to se- 
cure the wife's jointure ; and subject to 
that, the estate and interest in tbe devisor 
was the same. It was held to be a re- 
vocation, because the whole legal fee was 
parted with, although it was admitted that 
the rule would have otherwise had only 
an estate for life or years to sustain tbe 
jointure being given to the trustees. 

Under the next class comes the leading 
case of Bullin v. Fletcher, (2 Mylne and 
Craig, 432 ; 1 Keen, 869.) There was a 
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written contract for the purchase of lands, 
the conveyance to be made to the pur* 
chaser, his heirs, appointees, or assigns. 
The purchaser then devised the estate ; 
and subsequently took a conveyance of it 
to himself and his heirs to the usual 
uses to bar dower. This was held to be 
a revocation. The whole change effected 
was by the form of the conveyance to bar 
dower. 

Tickner v. Tickner, (cited 3 Atk. v 742,) 
was cited and approved. The devisor was 
entitled to moiety of gavel-kind land, and 
devised it to his wife in fee. Upon a sub- 
sequent partition, he received a convey- 
ance of the whole in fee to such uses as 
be should appoint by deed in writing, 
and in default of such appointment to him 
in fee. That was held a revocation. This 
case is also approved of by Lord Hard- 
wicke in Parsons v. Freeman, (3 Atk. 749 ; 
Ambler, 116.) 

This might seem sufficient to settle the 
question. But there are authorities even 
more positive. Lord Hard wicke, in Par- 
sane v. Freeman, (Amb. 116,) says, if one 
devises and after conveys to another io 
trust for him, it is a revocation. 

This position is expressly recognized 
by Chancellor Kent, in Walton v. Walton, 
(7 Johns. C. Rep. 258; 4 Kent. Com. 513,) 
by the Supreme Court of Pennsylvania, in 
Skerrett v. Berd, (1 Walton's Rep. 250), 
and by the Supreme Court of Maine, in 
Carter v. Thomas, (4 Greanleaf, 341.) The 
elementary writers treat it as clear. 
(Lovelans on Wills, 352 ; Powell on De- 
vises, 550, 551.) It is upheld by the 
several cases at law cited Rooke, Justice, 
in Cave v. Holford, such as where a fine 
had been levied after a devise, but no 
O80 of the fine declared, when it results to 
the cognizor ; the case of tenant in tail 
suffering a recovery, and of a feoffment by 
the devisor to another to the use of him- 
self and his heirs. (Fitzgibbon, 241.) 

The case of Harmood v. Oglander, (6 
Vesey, 199,) and the reasoning of the 
Master of the Rolls, are chiefly relied upon 
by the complainant. There are some 
expressions in the opinion tending to sup- 
port his case. But the opinion of Lord 
Eldon on appeal corrects them. Undoubt- 
edly be holds that the court of equity 
varies in its doctrine upon the subject of a 
revocation only in cases of a mortgage, or 
a conveyance to a trustee for payment of 



debts. This is viewed, (the former very 
plainly,) as a conveyance of a part of the 
estate, not of the whole. His language is, 
" It does not occur to me that there are any 
cases in equity where the particular pur- 
pose was not for charges or incumbrance*, 
or which is the same thing, to pay deta, 
and equity bad said, that which is a revo- 
cation at law, should not be a revocation io 
equity." 

Even in the case of a mortgage, if tbo 
instrument goes in the least degree beyoiJ 
the mere purpose of the incumbrance, 
there will be a revocation. The case of 
Kenyan v. Sutton, (cited 2 Vesey, 601; 
8 ibid, 11. 5,) shows this. The devisor 
gave the estate to bis childreo. Hetbeo 
mortgaged in fee, reserving the equity of 
redemption to such uses as he should ip- 
point, and in default of appoiutmeolto his 
own right heirs. 

Again, in Lock v. Foot, (5 Simons, 618,) 
A. had only an equitable fee, sad msde 
a devise of the estate. He then agreed 
to sell part of it, and to remove the ob- 
jection of a purchaser, suffered a recorerj. 
The purpose was mentioned in the deed 
declaring the uses, and the limitations of 
the property not sold were precisely lbs 
same as before the recovery. Still it wts 
held a revocation of the will. The V ice- 
Chancel lor said, "I have always consider- 
ed it as settled, that any act which its 
revocation of a will at law, is a revocs- 
tion in equity, except where the object of 
the party, in doing the act, is merely to 
make a security for payment of debts, or 
where there is a dealiug with the legal 
estate only, and except also in the case of 
a partition, in which last case, if there iss 
change of the use, the will will be re- 
voked." 

In this case, if the testator bad ben 
seised of the legal estate, at the time 
when he executed the deeds and suffered 
the recovery of 1807, his will would hive 
been revoked. I do not see how 1 cso 
bold the recovery in this case not to be s 
revocation without expressly over-riding 
Lord Eldon's decision in Harmood r. 0t 
lander. I conceive that by the expression 
dealing merely with the legal estate 
treated as an exception, the vice-Cbw- 
cellor refers to the cases of a party e»* 
titled to an equitable estate getting u* 
legal estate exactly of commensurate «*' 
tent. 
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It is clear that the legal estate passed 
to Mr. Jones, so that do particle of legal 
seisin remained in Pearsall. I assume 
(probably it is warranted) that the ques- 
tion is to be decided as if Mr. J" ties had 
declared the trust in writing.. There was 
then an equitable seisin in PearaalL He 
had varied his estate by the deed in an 
important particular, both as to remedy 
and as to right He could have sued 
others only through his trustee ; and bis 
trustee only in a court of equity. 

It is impossible to resist the pressure of 
authority. There was a clear revocation of 
the will as to this moiety. 

This Whole lot therefore fell to the heirs 
at law. And Thomas C Pearsall's pos- 
session, as he was one of such heirs at 
law, must be treated in its origin as con- 
sistent with the legal title, and as that of a 
tenant in common. 



SUPERIOR COURT. 



Before the Hon. Samuel Jones, C. J., and 
the Hon. T. J. Oaklet. 

John Shbphbbd v. Downing W. Gbbaves, 

IN BBROR. 
f'ARTNEBSHIf'— PLBADING-^-M fNORITY. 

Where goods were aold to A. Snd B, who were in 

Eirtaerehtpk & being a minor, and a rait wm 
f.Hight against A. eolely, and A. pleaded the ge- 
neral ia*ue.— Held, that A could not on that plea 
take any advantage either of the minority or the 
copartnership, and that in either case be ought to 
have pleaded a nonjoinder of s co-coatracting party. 

This was a Certiorari from the Marine 
Court. It appeared that the plaintiff in 
error and .his son James, who was a rhi- 
nor, in the year 1338, carried on business 
in partnership together in' the City of 
New- York. On the third of September, 
in that year, the plaintiff in error called 
apon the defendant in error, and pur- 
chased of him goods to the amount of 
$68 21, and the goods were entered in 
the books to his accouot, as J. Shepherd; 
that James Shepherd, the son, called for 
and obtained tbe goods in question, arid 

fve bis name to the defendant's clerk as 
Shepherd, jr. 

On tbe bill being presented to the 
plaintiff in error, the payment thereof 

36 



was resisted on the ground that tbe goods 
were not delivered to him, but his son. 
On the son being applied to for payment 
thereof, he insisted that be was not liable, 
inasmuch as the goods were bovght by his 
father, and that he was a minor at the time 
the purchase was made. 

The declaration contained the usual 
counts for goods sold and delivered, to 
which the plaintiff pleaded the general 
issue. Evidence was adduced in the 
court below,- to show that a partneiship 
existed between tbe father and «on at the 
time of the sale in question — that the son 
was a minor at the time of the sale and 
delivery of the goods, but there was no 
positive testimony to show that the sale 
was made te the father or son sepa- 
rately or jointly, though it appeared that 
on one occasion on the bill being pre- 
sented to the plaintiff in error, he made 
no objection to the demand, but expressed 
his inability to pay his son's debts. 

For the defence it was insisted that the 
defendant in the court below was entitled 
to nonsuit on the following grounds: — 

1st. That the plaintiff in the court be- 
low having proved the minority of James 
Shepherd, ought to have joined him in 
this suit, and Archbold's Pleading, 67, 
was cited, in which it is laid down, " that 
if one of the contracting parties be 
an infant, still he must be joined with the 
others as a defendant, although tbe case be 
such that his infancy will be a good plea 
in bar as to him." 3 Taunt. 307. 

2d. That at the time of the sale it had 
been proved that there was an existing 
partnership between the defendant and bis 
son*- that by the plaintiff's proofs be 
ahowed that lie had given credit to two 
persons, whereas he had brought his suit 
only against one. 

2d. That it was in evidence that tbe 
goods were taken away by tbe son, and 
therefore it was fair to presume credit was 
given to him — that the father had been 
proved to have given what might be 
termed an implied promise to pay tbe 
debt-^-that such promise was a promise to 
pay the debt of a third person, and it not 
being in writing was void by tbe statute of 
frauds. 

For the plaintiff in the court below it was 
answered as to the first objection, no* 
constat except dehors the record, that one 
of tbe partners was an infant — that on 
tbe state of the pleadings the question of 
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infancy could not be tried — that the case 
was therefore reduced to the simple ques- 
tion of nonjoinder, and that the defendant, 
in order to avail himself of that defence, 
should have pleaded in abatement — that 
it was not competent for the defendant to 
inquire whether the plaintiff was rectus 
in curia at the time the suit was com- 
menced ; if he were not then so, that the de- 
fendant had since made him so by his own 
pleading. 4 Taunt. 4G8— 470; 3 id. 307; 
14 East, 214 ; 3 Esp. Rep. 76 ; 5 Esp. 47. 

2d. With respect to the second objec- 
tion it was contended, that if a proper 
contracting party had not been joined in 
the suit, it was the defendant's duty to 
have pleaded the nonjoinder in abatement, 
and not having done so, but having plead- 
ed the general issue, he had waived all ob- 
jections on the ground of a partnership, 
and that therefore evidence of a sale and 
delivery to one partner was binding on 
the other, solely in the absence of a plea in 
abatement. 

3d. That the plaintiff had proved an 
existing partnership between the defen- 
and his son — that the delivery of the 
goods to one co-partner was delivery to 
both — that the promise to pay the debt by 
the defendant was consequently a pro- 
mise to pay a partnership debt, and not 
to pay the debt of a third person, and 
consequently the provisions of the statute 
did not apply. 

Mr. Justice Sherman overruled the de- 
fendant's motion, and the court gave judg- 
ment for the plaintiff. 

The defendant now appealed against 
this decision, and assigned the above 
causes for error. 

Duryea, J. T., for plaintiff in error, 

Nash ty Greasley, for defendant in error. 

Per Curiam. — In this case an action was 
brought in the court below by Greaves 
against Shepherd, for recovery of goods 
sold and delivered. It appeared that 
Shepherd at the time of the sale and de- 
livery of the goods was in partnership 
with his son James, who was an infant, 
and the goods were sold while that part- 
nership existed, but the goods were 
charged in plaintiff's books to John Shep- 
herd only. And it did not distinctly ap- 
pear whether the goods were delivered or 
sold to John Shepherd, or to James Shep- 
herd, or to both. But it appeared that 
John Shepherd had an agency in the mat- 
ter, and that after the sale and before this 



suit a demand was made on him by the 
officer, who afterwards made the arrest, 
and that he asked to see the account, 
which was read to him ; and he made no 
objection to it, but said he could not then 
pay it, and that it was a hard thing to pay 
a debt for his son. We think the jus- 
tice was right in deciding that the sale 
wis made to John Shepherd aloue, or to 
James and John Shepherd. It was said 
on the part of the defence that here was a 
partnership, and that the action ought to 
be against the father and son. But the 
plea, which was the general issue, did not 
attempt to take any advantage of the part- 
nership, or that the action was wrongly 
brought, and for that reason the plaintiff 
was entitled to recover against John 
Shepherd alone, who was one of the part- 
nership. If one of a partnership is sued, 
and he does not avail himself of the 
nonjoinder of the others, he waives that 
privilege. 

Judgment affirmed. 

fBtiglfef) eatft** 



IN CHANCERY. 
« Before Lord Lyndburst, Chancellor. 
Wentworth v. Tubb. — Nov, 11, 1842. 

LUNATIC— NECESSARIES. 

Where necessaries are suppled to a lnnatic, he become* 
a debtnr to the party supplying them ; and upon tb« 
decease of the lunatic, such debt is payable out of 
his assets. 

This was a suit instituted by the plain- 
tiff, who was the personal representative, 
and also a creditor of Charles Henry Tubb, 
a lunatic, on behalf of himself and the other 
creditors of the deceased lunatic, against 
his heir at law, who was also a lunatic, and 
his committee, praying payment out of cer- 
tain real estate which had descended from 
the deceased to the defendant, the heir at 
law, there being no personal assets. The 
plaintiff claimed a sum of <£360 for cer- 
tain necessaries supplied to the deceased 
at the plaintiff's sole expense, from the 
year 1832 to 1835, when the commission of 
lunacy issued, and from that time to the 
lunatic's death in 1837. The deceased 
was found to have been of unsound 
mind from 1832. The only evidence, 
tendered by the plaintiff in support of his 
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claim, consisted of certain proceedings in 
the lunacy, including the order confirming 
the master's report, by which the before 
mentioned sum was found due to the plain- 
tiff. It appeared from the proceedings and 
report, that the master had been duly at- 
tended by the solicitors of all parties, 
including the solicitor of the defendant, as 
heir at law of the lunatic. At the bearing, 
Knight Bruce, V. 0., declined making the 
common decree in a creditor's suit, but di- 
rected an inquiry as to the existence of the 
debt claimed by the plaintiff. From this 
decision the defendants appealed. 

/. B. Parry, and J. Russell, for the 
plaintiff. Two questions are made in this 
case : one, whether the plaintiff is entitled 
as a creditor to sue for necessaries supplied 
to the deceased lunatic, before and after the 
commission issued ; the other, whether he 
had adduced sufficient evidence of his debt. 
As to the first question, it is perfectly clear 
upon the authorities, that a lunatic is capa- 
ble of contracting for necessaries. ( Bax- 
ter v. Lord Portsmouth, 5 B. Ac C. 170 ; 
7 D. & R. 614 ; Brown v. JoddreU, 3 C. & 
P. 30 ; Mood. & M. 105.) It is unimpor- 
tant, whether the party supplying the ne- 
cessaries, is or not aware at the time, that 
the lunatic is of unsound mind. The law 
implies a contract for him, ex necessitate, as 
in the case of au infant, that he may not 
starve. Carter v. Beard, (i0 Sim.' 7,) is 
not a coflicting authority, and the view 
taken of that decision by the court below 
in the true one, viz. that there the mainte- 
nance was afforded from bounty, and with- 
out any notion of being repaid. 

Simpkinson and Dixon, for the defend- 
ants.— The authorities cited only tend to 
nhow, that the claim might have been en- 
forced against the lunatic in his life-time, 
on the ground of the technical rule of law, 
which does not permit a party to stultify 
himself by pleading his own lunacy. 
( Stroud v. Marshall, Cro. Eliz. 398.) 
Parry, in reply. 

Lord Chancellor.— »No evidence is 
given on the part of the defendant in this 
case, and there is constructive evidence 
against him, and such as might be the 
foundation of a decree. The Vice-Chan- 
cellor thought it better that there should 
he an inquiry. There is an admission by 
the defendant, and no evidence offered in 
contradiction to that admission, and any 
admission made by a party to the record, 
is evidence against him. Where necessa- 



ries are furnished to a lunatic, and no fraud 
or imposition is practised upon him by the 
party furnishing them, the lunatic is bound 
to pay for them, as being a debt due from 
him to such party ; and if a debt upon his 
decease, his estate is chargeable with it 
This is what is said in the case in Clark 
and Finoelly's Reports, where the whole 
judgment rests on its being a debt ; and 
assuming that to be an authority, there is 
an end of the present case. Lord Broug- 
ham there says : " Upon whaf ground are 
all these allowances made 1 Not from 
kindness, not from charity, not for the con- 
venience of the parties ; but because they 
are debts; because, in the eye of that 
court, be it a court of law or a court of 
equity, or the chancellor sitting in lunacy, 
they are valid debts incurred by the insane 
• person, and are discharged by the justice of 
the court." He therefore considers them 
as debts due from the lunatic, and if debts, 
they are a charge upon his estate. I must, 
therefore, dismiss this appeal. 

Appeal dismissed without costs. 



Before Lord Langdalk, Master of the 
Rolls. 

Jbwin v. Taylor. — July lth t 1842. 

PRACTICE. — TAKING BILL OFF THE FILE. 



Where a suit has been compromised, the court will, 
under special circumstances, and with the consent 
of all parties, permit the bill to be taken off the 
file. 



This suit originated out of certain fa- 
mily disputes, and the differences having 
been arranged, all parties were now de- 
si ro A that the bill, which contained state- 
ments that might at a future period cre- 
ate irritation, should be removed from the 
records of the court. 

Bacon accordingly moved to have the 
bill taken off the file, and cited Tremainc 
v. Tremaine, (1 Vera. 189,) in which 
case the suit was between a father and 
son, and there having been great beat 
and indecent reflections on both sides in 
the bill and answer, the court, on the 
matter being compromised, ordered, with 
the consent of both parties, that the bill 
and answer should be taken off the file. 

The Master of the Roll* made the order. 
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COURT OP QUEEN'S BENCH. 

SITTINGS IN BANC AFTER MICH. TERM. 

Before Lord Denman, C. J., and Judges 
Patteson, Coleridge and Williams. 

( Wightman, J. t absent.) 
Dalton v. Whittem.— Dee. 3d, 1842. 

Case for an Ijregular distress, with s count in trover 
for goods and chattels :— Held that the plaintiff 
might, under the count in trover, recover the value 
of fin urea severed by the defendant, and subse- 
quently sold by auction. 

CA8E.-i-The first count stated that the 
plaintiff held certain premises as tenant 
to the defendant ; that the defendant 
wrongfully seized and took divers goods 
and chattels of the plaintiff, then being of) 
the said premises, as a distress for rent : 
and that afterwards be sold and disposed of 
the said goods and chattels, without having 
given to the plaintiff a notice of the said 
distress, or left such notice at the must 
notorious place on the said premises. 
There were other counts for other alleged 
irregularities its the distress ; and a count 
in trover for goods and chattels, to wit, 
two metal counters, two beer machines, 
stoves, &c. Plea, not guilty. At the 
trial before Lord Denman, C. J., at the 
sittings after Hilary Term, 1S42, it ap- 
peared that the plaintiff was tenant to the 
defendant of a public house ; and that the 
defendant having put in a distress, and the 
metal counter, beer engines and stoves in 
question having been taken down and re- 
moved on Saturday, 17th September, they 
were sold by auction at the rooms of an 
auctioneer on the 27th. It was objected 
for the defendant, that upon these plead- 
ings the defendant was justified in taking 
the articles in question, the plaintiff hav- 
ing treated them as goods and chattels. 
His lordship, however, directed the jury 
upon that count, that the plaintiff was en- 
titled to nfecover ; and a verdict was feiven 
for the plaintiff on the last count, for the 
defendant on the other counts; a rule 
having been obtained for nonsuit 

Erie and Udal showed cause:— Fix- 
tures cannot be distrained for rent. (Dan- 
by v. Harris, 1 G. & D. 234 ) That was an 
action of trespass, and it is admitted 
that trover does not lie for fixtures, unless 
there has been also an asportation. (Min- 
shall v. Lloyd, 2 Mee. * W. 4o0 ; Pitt v. 



Shaw, 4 B. Be A. 206 ; RarJcham v. Jesmp, 
3 Wils. 332 ; Hallen v. Runder. 1 Cr. v M. 
&R. 226 ; BoydeU v. M< Michael, 1 Cr. 
M. & R. 177 ; and cases cited, Id. ISO.n.) 
Trespass de bonis asportatis will lie and 
a fortiori trover. Twigg v. Potts, 1 Cr n 
M. 6 R. 89 ; and by Parke, B.. in Hig- 
gon v. Mortimer, 6 C. & P. 616.) Here 
there was a wrongful severance and a 
subsequent carrying away. The landlord 
cannot take advantage of his own wrong- 
ful act. 

Orompton, contra.^-The injury to the 
freehold is waived by bringing this form 
of action. (Cooper v. Chaty, 1 W. BL 
65 ; S. C, 1 Burr. 20,) the right of the 
plaintiff to treat the things as goods sad 
chattels operates in favor of the defen- 
dant. If the action of trover is maintain- 
able, the right of distress is an answer. A 
person cannot treat things as goods and 
chattels, for one purpose, and as fixtures 
for another. If it had been replied, that 
they were fixtures, there would have been 
a departure in pleading. 

Lord Denman, C. J.«r-I am of opinion 
that trover will lie under the circum- 
stances of this case. It is impossible for 
a landlord who has distrained things which 
were fixtures, if they were goods and 
chattels, to say that they are not. It 
does not lie in his mouth to say that be 
seized what were fixtures, and by that 
defence deprive the tenant of his remedy 
in this form of action. I am of opinion 
also that the party who commits the first 
wrong cannot take advantage of it in 
any way. And it is very convenient that 
this action should be maintainable, be- 
cause, if it were not, there would be two 
actions in case and trespass, even when 
part of the things irregularly distrained 
were goods and chattels, and part had 
been fixtures before they were removed 
under the distress. 

Williams, J., concurred. 

Coleridge, J. — It has been argued for 
the defendant that it dors not lie in the 
mouth of the plaintiff, who, for the sake of 
bringing his action in this form, has treated 
the things distrained as goods and chattels, 
to object that the landlord had no right 
to remove them because they were fix- 
tures. But I am of opinion that it is 
open to the plaintiff to say that the things 
were goods and chattels, and yet not be 
liable to the objection, that the action 
should have been trespass, because the 
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defendant made them goods and chattels 
by his act in te moving them for the pur- 
pose of the distress. It is analagous to 
the case where the owner of goods waives 
the tort of taking and selling his goods, 
and brings an action for money had and 
received to recover the value of them ; 
he may still say that the sale was substan- 
tially an illegal or informal sale. To use 
a term of pleading, be protests the circum- 
stances, and yet seeks to have the benefit 
of them in that action. 

Rule discharged. 



COURT OP COMMON PLEAS. 

Before Sir N. Tindal, C. J., and Judges 
Coltman. Ebskine, Maule, and Cress- 
well. 

Pekkins v.Vaughan. — June 6 1 Nov % 24, 1S42. 

EVIDENCE. 

In trespass, againat a private individual for giving ibe 
plaintiff into custody on a charge of felony, reason- 
able and probable cause of suspicion is good evi- 
dence in navigation of damages under the pies of 
notauilty. 

A bill of exchange, purporting to be accepted by A. 
B M was presented to him by the defendant for | ay- 
men t, upon which, he *aid t thni the acceptance had 
been forged by the plaintiff. The defendant and the 
plaintiff; in company with a policeman, subsequent- 

, ly called upon A. B., and the defendant asked htm to 
repeat thecharee; which, after aotne conversation 
with the plaintiff, he would not do. The plaintiff 
then brought trespass against the defendant for 

• false imprisonment. The pleas on the record were, 
Not guilty, and the facta. At the trial, A. B. was 
not called by thedefendant, but the conversation waa 
given in evidence. Tbe iury found for the defendant 
generally. It wss held, on motion for a new trial, 
that the conversation wss rightly received in evi- 
dence as part of tbe ret gestae and also would have 
been under the general issue in mitigation of dams- 
gee, (had the verdict been for the plaintiff,) although 
malice waa not the gist of such an action. 

Trespass for false imprisonment De- 
claration, thai the defendant touk the 
plaintiff to several police stations, &c 
Pleas: First, not guilty; second, that on 
the ttth September, 1641, the plaintiff had 
in his possession a certain bill of exchange 
drawn by the plaintiff upon J. Dreweatt, 
and that the plaintiff forged the acceptance 
to the bill, (*' Accepted, John Drewett,") 
with intent to defraud the defendant: 
wherefore the defendant, knowing the 
plaintiff to be guilty of the said felony, 
gave him in charge of a policeman, &c. ; 
third count, for uttering the forged accep- 
Replication : de injuria. The case 



was as follows : — The bill was drawn by 
the plaintiff, a tradesman living at Eton, 
on J. Dreweatt, in London, and accepted 
J. Drewett It was given to the defend* 
ant by the plaintiff for a debt due from the 
one to the other. On being presented to 
Dreweatt for payment at its maturity, he 
said, " It is Perkins 9 handwriting, and the 
acceptatice is a forgery/' and added, that 
he would prosecute Perkins for it if it cost 
him 50/. The plaintifftyas told of this by 
the defendant, and, a few days afterwards, 
they went to London together, and the de- 
fendant insisted on the plaintiff going to 
Dreweatt's with him ;. after walking some 
time along the street, the plaintiff refused 
to go any farther, and a policeman 
being near, the plaintiff and defendant 
and the policeman, to whom tbe de- 
fendant had spoken on the subject of the 
felony, went to a station- house, and from 
thence before a magistrate, and subse- 
quently, at the suggestion of the magis- 
trate, into the city, to Dreweatt's house ; on 
aniving there, the plaintiff and Dreweatt 
spoke apart, and the plaintiff said to Dre- 
weatt, M Say it is your bill, and I will make 
it all right with you ;" and then Dreweatt 
replied to the defendant's demand as to re- 
peating before the policeman what he had 
previously said, " Never mind, I will pay 
the money when you like," but he would 
say nothing of the forgery. The defend- 
ant and the policeman then left, and on 
the same day, the plaintiff sued out a writ 
for trespass and false imprisonment The 
plaintiff was afterwards apprehended for 
the felony, and a true bill Was returned 
against him, but under the direction of the 
judge, he was acquitted on his trial. The 
action of trespass was tried before Maule, 
J., at the sittings in Middlesex, in Easter 
Term, May 2d, 1842, The imprisonment 
was proved, and also the facts above stated. 
The defendant called several witnesses, 
but not Dreweatt The learned judge di- 
rected the jury, that if they were satisfied, 
that the bill waa forged or uttered by the 
plaintiff, their verdict should be for the de- 
fendant, and the jury returned a verdict for 
tbe defendant accordingly. The court waa 
moved for a new trial on the ground that 
evidence, as to the forging or uttering, bad 
been improperly received. Cause was 
shown against the rule on tbe Gth of Juue, 

Channell, Serj., (Byles was with him,) 
for tbe defendant This is an action for 
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false imprisonment, that is, for an act done ; 
in the doing of that act the defendant made 
certain declarations, those declarations 
therefore accompanying the act are pro- 
perly put in evidence under the general 
issue. As the imprisonment was proved, 
had the jury returned a verdict for the 
plaintiff the damages would have been as- 
sessed on the issue of not guilty. What- 
ever excuse, therefore, we might have 
made under that issue, we are entitled to 
make it here. If not guilty, alone, had 
been pleaded, these facts would have been 
receivable in evidence, to show want of 
malice in the defendant ; and that, because 
the facts fall short of a legal defence, since 
the plaintiff was acquitted on his trial. 
Had they been a defence, they might have 
been brought out under the special plea. 
Then again they are not irrelevant to the 
inquiry, because the defendant made the 
statement objected to, during the time of 
the trespass, that is, while he was going 
with the policeman to Dreweatt's ; there- 
fore, if not guilty alone has been on the 
record, these statements would have been 
receivable in evidence to mitigate the 
damages. It is submitted upon the whole 
matter, that the declarations of the defen- 
dant accompanying the act done, are part 
of the res gtsta, and as they do not amount 
to a complete defence, they may be given 
in evidence under the general issue, and 
their truth may be shown to the jury in 
mitigation of damages, or to show absence 
of malice. The verdict for the defendant 
therefore must stand. 

Talfourd, Serjt., for the plaintiff, contra. 
This evidence was not admissible in miti- 
gation of damages. The damages, namely, 
for an imprisonment suffered. Had the 
gist of action been malice, as for instance, 
had this been an action for maliciously 
putting the law in motion, it might have 
been otherwise. Here the reasonable and 
probable cause of imprisonment is a de- 
fence to the action. If a private . man set 
the law in motion in such a case as this, he 
must prove either that the plaintiff had 
committed the felony in question, or that a 
felony had been committed, and that he 
had reasonable and probable cause to sus- 
pect the plaintiff. That question has no- 
thing to do with the damages. It goes to 
the very gist of the matter, and influences 
the verdict In an action of trespass the 
question is, the wrong suffered. Now had 
this been an action for a malicious prose- 



cution, the evidence received at this trial 
would have been precisely that which 
ought to have been received ; but this is 
an action for assault and imprisonment: 
suppose it had included a battery, would it 
have been any evidence on not guilty, that 
somebody had told the defendant that the 
plaintiff had libelled him % [Manic, J.— 
This is not quite somebody; the bill is ac- 
cepted by Dreweatt, and therefore Drewe- 
att is the person to whom the defendant 
goes ; the plaintiff says that Dreweatt has 
accepted, and Dreweatt says be has not.] 
The proposition on their eide is this — that 
in order to mitigate damages, you may de- 
cipher the mind of the. party committing 
the injury, and that too by means of what 
was said to him by a third party. There 
is no principle on which such evidence can 
be received. That which was said by Drewe- 
att was said behind the back of the plain- 
tiff, and the plaintiff could have no idea of 
what conversation would be given in evi- 
dence on this trial.. Here is a plea in the 
form of an indictment ; no evidence, there- 
fore, can be admissible which would not 
have been receivable on the trial of an in- 
dictment. In fact, the legal effect of the 
finding might have been to transfer the 
plaintiff to the bar, and to try him on this 
finding. [Maule, J.— That is the law 
nevertheless.] It is laid down so in Haw- 
kin's and Hale, but I know of no instance 
in practice. Again this evidence is not 
admissible, because it is not relevant to 
any issue, not even in mitigation of 
damages, since malice has nothing to do 
with the act The question is the act it- 
self, and the justice of it. It is no circum- 
stance influencing the amount of damages, 
to show that there was any thing constitu- 
ting excuse or palliation in the mind of the 
person who commits that act. Take the 
case of slander, for instance; a person 
may not there be taken at unawares, in an 
action which he brings, by the defendant 
offering evidence of the truth of the state- 
ment without pleading it ; surely it erould 
be a greater violation of the principles of 
evidence to show the truth under these 
circumstances in trespass than in slander, 
because, in an action of slander malice u 
alleged and inferred in law ; here it is as*. 
[Channell, Serju, referred to Adams v. 
Moore, (2 Selw. N. P. 865,) where it was 
held that mere suspicion will not justify a 
private person in apprehending another on 
a charge of felony, though it is evidence 
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in mitigation of damages under tbe gene- 
ral issue ; and Ckinn v. Morris, (2 C. & P. 
36 1,) that in trespass for false imprison- 
ment against a private individual, evidence 
of reasonable suspicion of tbe plaintiff 
having been guilty of tbe felouy is admis- 
sible on tbe general issue in reduction of 
damages. [Tindal, C. J. — Those were 
cases in which no felony had been actually 
committed. I always thought, that, if the 
facts were a justification, they must be 
pleaded ; but that if they fell short of that, 
they might be given in evidence. There 
is a great nicety to be observed in not in- 
terfering with the cases decided. 

Cur. ad. vult. 
Nov. 24. — Tinoal, C. X, now delivered 
the judgment of the court.— This was an 
action for trespass and false imprisonment, 
in giving the plaintiff into the custody of 
a police officer on a charge of felony, and 
conveying him in that custody to a police 
station, and before a magistrate. The de- 
fendant put pleas on tbe record ; first, that 
he was not guilty; and secondly, that the 
plaintiff had committed the offence of 
forging and uttering the acceptance to a 
bill of exchange. There was a witness, 
not called, Dreweait, upon whom the bill 
was drawn, and whose the acceptance pur- 
ported to be; but the evidence was, that 
when he looked at the* acceptance he de- 
clared it to be a forgery, and would not 
pay the bill. He said, too, that tbe accep- 
tance was in the handwriting of the plain- 
tiff Perkins. Objection was taken at the 
trial to the admissibility of the evidence 
of these facts aud statements ; but the 
learned judge before whom the case was 
tried, thought they ought to be admitted, 
considering that the statement was admis- 
sible in mitigation of damages ; but a new 
trial was moved for, and it was submitted 
in argument that the motives which led the 
defendant to mention the facts to a police- 
man, and to take the plaintiff before the 
magistrate, were immaterial to the matter 
in issue, and immaterial, inasmuch as the 
damage suffered was the imprisonment of 
the plaintiff, and that the evidence there- 
fore upon the issues of forging and utter- 
ing was irrelevant. Secondly, it was sub- 
mitted, that this evidence was not admis- 
sible on the plea of not^gutfty, because the 
evidence in justification ought to be of 
some act dome, and not of something said 
by a third party, for the plea was in the 
nature of an indictment. We think, bow- 



ever, that this evidence was admissible ; 
and that what was said by Dreweatt, was 
part of the res gestte, and may properly be 
received in mitigation of damages under 
the issue of not guilty. 

Rule discharged. 



Maud v. 



Monmouthshire Canal Com- 
pany.— June 8, 1842. 



CORPORATION— FOBM OP ACTION— TRESPASS 
— TROVER. 

Trespass will lie scsinst a corporation for seising and 
converting goods to their own use, in the same man- 
ner, and for the same reason, as formerly trover 
lay for this injury. 

Trespass was brought against the Mon- 
mouthshire Canal Company for seizing and 
converting certain barges belonging to the 
plaintiff, and freighted with coal. The de- 
fendants took the barges under the authori- 
ty of a local act, which gave tbem power 
to levy tolls on the canal, which was the 
subject of the act, aud they pleaded not 
guilty to the action brought. Tbe case 
was tried before Cress well, J., at Mon- 
mouth assizes, and the verdict went for 
the plaiutiff, with liberty for the defend- 
ants to move in arrest of judgment, or to 
set tbe verdict aside. The court was 
moved accordingly this day % 

Talfourd, Serjt., for the defendants.— 
The real question in this case is, whether 
trespass will lie against a corporation. It 
was held in Yarborough v. The Bank of 
England, (1G East, 6,) that trover lay 
against a corporation ; and if it be essen- 
tial to their conversion of tbe property that 
tbey should have authorized it under their 
seal, such authority would be presumed 
after verdict ; but there it did not' seem 
necessary that the act of detention done 
by the servants within the scope of their 
employment should be authorized under 
the seal of the corporation. So again it 
was held in Duncan v. The Surrey Canal 
Proprietors, (3 Stark. 50,) that trover is 
maintainable by the owner of goods de- 
tained by the company's agent, after a no- 
tice had been given by the plaintiff, requir- 
ing the directors of such company to 
deliver the goods to him. There are cases 
indeed in the Year Books, to show that 
trespass will lie against a corporation ; 
but in Com. Dig. tit. Franchises, F. 19, 
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this is denied; and it is there said ex- 
pressly, that trespass does not lie against 
a corporation, but against the particular 
person only; for a capias and exigent do 
not go against a corporation. The other 
cases on the subject are, that of Sutton, 9 $ 
Hospital, (10 Rep. I ;) Morgan v. Mayor 
of Cambridge, (3 Keb. 239 ; Vin. Abr. 
tit. Corp. B. a ;) Dunsfield v. Jones, (Skin. 
27 ;) and the two recent cases in 6 Ado!. 
Sc £11. 8*9, 846, viz. Beverly v. The Lin- 
coln Gas-Light and Coke Company, and 
Church v. The Imperial Gas-Light and 
Coke Company. 

Ludlow and ChaneU, Serjts., for the 
plaintiffs, showed cause against the rule 
this day. The authorities on the other 
side are chiefly from Comyn's Di- 
gest and the Year Books, and other old 
cases, which are entitled to all respect ; 
but new trades have sprunsj^up since 
those reports were written, and the au- 
thority of those books therefore, is not so 
great in cases of this nature as on other 
matters of law. They cited Mellor v. 
Spateman, (l W. Saund. 340,) and Ridd 
on Corporations, (vol. 1, p. 223.) But the 
case of Yarborough v. The Bank of Eng- 
land, (16 East, 6.) is decisive for the plain- 
tiff, that there is not there any real dis- 
tinction taken between trover and trespass. 
(Tindal, C.J. — No: I think there is not 
any ; the process in each is the same : at* 
tachment, distress, capias and outlawry; if 
trover therofore will lie, I cannot see why 
trespass should not.) 

1 afford, Serjt, contra. — I have nothing 
to advance but the old cases, and some of 
them have been reversed in the Queen's 
Bench. I moved this rule on the au- 
thority of Comyn's Digest, yet I cannot 
well argue against the decision of the 
Queen's Bench. 

Tindal, C. J.— -When you find the pro- 
cess in the two forms of action precisely 
the same, and when it is clear that one 
sort of action will lie, it is impossible to 
say that the other cannot be supported 
also. 
The rest of the court concurred. 

Rule discharged. 



LORD THURLOW. 

Mr. Butler, in his Reminiscences, gives 
an interesting speech, delivered in his pre- 
sence, by Lord Tburlow, in the House of 



Lords, on his being reproached by the 
Duke of Grafton for his plebeian ex- 
traction, " I am amazed at the attack which 
the noble duke has made on me. Yes, my 
Lords, I am amazed at his grace's speech. 
The noble duke cannot look before htm, 
behind him, or on either side of him, with- 
out seeing some noble peer who owes his 
seat in this house to bis successful exer- 
tions in the profession to which I belong. 
Does he not feel, that it is as honorable to 
owe it to these, as to being the accident of 
an accident t To all these noble Lords, 
the language of the noble duke is as appli- 
cable and as insulting as it is to myself. 
But I don't fear to stand single and alone. 
No one venerates the peerage more than 
I do ; but, my Lords, I must say, that the 
peerage solicited me, not I the peerage. 
Nay, more — I can say, and will say, that, 
as a peer of Parliament — as speaker of 
this nght honorable house — as keeper of 
the great seal— as guardian of his majesty's 
conscience — as Lord High Chancellor of 
England — nay, even in that character 
alone, in which the noble duke would think 
it an affront to be considered, — but which 
character Jinne can deny roe— as a man — I 
am at this moment as respectable — 1 beg 
leave to add, 4 am at this time as roach re- 
spected, as the proudest peer I now look 
down upon." 

BANKRUPTCY. 

Among the variety of suggestions of 
the commissioners appointed in England 
to inquire into bankruptcy and insolvency, 
is the following : ' 

•* We find that a person who baa been ' 
adjudged a bankrupt should be liable to a ' 
criminal prosecution if he do not attend, ' 
and submit himself for examination when- ' 
ever he may be directed by the coon, 
having no legitimate excuse for bis ab- 
sence; or if he has obtained credit by means 
of false pretences; or if he baa attempted to 
account for his property by fictitious ex- 
penses or losses; or if he has made frae- 
dulent sales or gifts of any of his proper- 
ty ; or if he has knowingly allowed fic- 
titious debts to be proved against his es- 
tate ; or if he has appropriated trust 
property to his own use ; or if he has st 
any time concealed, destroyed, altered, 
mutilated, or falsified any of his hooks, 
papers, fcc., with intent to defraud bis cre- 
ditors." 
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PARTNERSHIP AS TO THIRD 
PERSONS. 

It' is a well known rale of law, that se- 
veral persons may so conduct themselves 
with reference* to a particular business or 
ad venture, aa to becortte mutually liable to 
the 1 public for the acts of each other, as 
partners, although, as among themselves, 
none* of the incidents of a partnership may 
exist. Contracts of partnership may be 
varied in an infinite variety of ways, so far 
as the mutual rights of the partners are 
concerned ; but when once the fact of 
partnership as to third persons is established, 
the rights and liabilities of the parties, with 
respect to such third persons, follow as a 
matter of course, ana are governed by 
uniform and invariable f'ufes. If the con- 
tract or dealing between the parties is such 
as to constitute a partnership bet ween them- 
selves, & fortiori, it is sufficient to make 
them liable, as partners, to the world. 
W^hefe the contract of partnership does not 
exist between the parties themselves, one 
of them may become liable to the world 
as partner, either by holding himself forth 
as sifch, and therehy inducing persons to 
give credit to the firm, eta the assumption 
that each of its ostensible members is an- 
swerable; or by participating in the profits 
of the business, and thereby enjoying the 
sarde advantages which he would enjoy if 
he were actually, and by agreement with 
the* ostensible members of the firm, a part- 
ner. The grounds, upon which the liability 
of an ostensible partner Tests, are obvious 
enough ; and this class of cases affords 
scarcely any iriatter for remark — the ques- 
tion in each ease beitig simply, whether the 
conduct of the person Sought to be 
charged as partner had been such as to 
amount to a holding of himself out as a 
partner. (See Spencer v. Billing, 3 Camp. 
310 ; 2&D parte Matthew, 3 Ves. & B. 125 ; 
Goode v. Hdrruon, 5 B. & Aid. 147 ; Par- 
ker v. Barker, 3 J. B. Moore; 226 ; Fox v. 
aifUm, 4 M. & P. 676.) If the party has 

37 



not held himself out generally as partner, 
yet he will be liable to any particular per- 
son, upon a single representation to him, 
that he stands in that character. (De Ber- 
tram v. Smith, 1 fisp. 29.) Whether a 
defendant can be charged as ostensible 
partner by a plaintiff, who is proved to 
have been ignorant of sach apparent part- 
nership, does not appear to be quite set- 
tled. Lord Mansfield, in the case of Young 
• v Axtetl, (2 Hen. Black. 242.) seems* to 
have thought, that the plaintiff's ignorance* 
of the defendant's ostensible character 
would be immaterial ; but as the defend- 
ant in that case appeared to have an actual 
interest as partner, the question did not 
fairly arise. As the liability of a nominal 
partner is wholly founded on the circum- 
stance that credit is given on account of 
his supposed* liability, it should Seem, on 
principle, that where it is shown that the 
creditor could never have relied on such 
liability, it would not arise. And this view 
of the rule is sanctioned by what fell from 
Parke, J., in the case of Dickenson v. Val- 
j>y, (10 B. & Cr. 140 ; 5 Man. & Ry. 183.) 
where an attempt was made to fix the de- 
fendant with liability as partner in a mi- 
ning company. The learned judge said, 
11 If it could have been proved, that the 
defendant had held himself out to be a 
partner not r fo the world/ for that is a 
loose expression, but to the plaintiff him- 
*elf, or uuder such circumstances of publi- 
city as to satisfy a jury, that the plaintiff 
knew of and believed him to be a partner, 
he would be liable to the plaintiff in all 
transactions in which he had engaged, and 

?rave credit to the defendant, upon the 
aith of his being such partner — the de- 
fendant would be bound by au indirect re- 
presentation to the plaintiff', arising from 
his conduct, as much as if he had stated to 
him directly, and in express terms, that he 
was a partner, and the plaintiff had acted 
upon that statement." And of course, if 
the plaintiff* had notice by himself, or by 
his partners, before he gave credit to the 
firm, that the defendant had no real inte* 
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rest in it, that would be sufficient to prevent 
bis succeeding in an action in which the de- 
fendant should be joined ( Alder son v. Pope, 
1 Camp. 404.) With regard to the second 
class, that of dormant partners, more dif- 
ficulty exists ; for the grounds upon which 
persons who participate in the profits of a 
business, are rendered liable to the en- 
gagements in that business of the osten- 
sible partners, are, by no means, settled in a 
satisfactory manner. •• The principle," says 
a learned writer,* " upon which this liability 
is founded, is, that by abating the profits, he 
takes part of the fund to which the creditor 
has a right to resort for payment; in short, 
that, as he is to enjoy the profits of the con- 
cern if it prospers, he ought to bear its burden 
if it does not ; according to the well known 
maxim, " qui sentit commodum sentire debet 
et anus," It is true, the creditor has not 
trusted the firm on his responsibility ; but, 
inasmuch as the person whom he had 
trusted, (i. e. the ostensible trader), is the 
less able to satisfy the creditor's demand 
on account of his connexion with the per- 
son in question, it is fair that that connexion 
should entail on the latter the responsibili- 
ty of partner. The consequence of a con- 
trary doctrine would be, that a man might 
enjoy 'nine-tenths of the profits of the 
business for twenty years, and, in the 
twenty-first year, when the ostensible 
trader, impoverished by this exhausting 
absorption of his income, was no longer 
able to meet his engagements, the secret 
partner would come forth from his obscu- 
rity, merely to exhibit to the deluded cre- 
ditors the channel through which the pro- 
fits of the business, whose known prospe- 
rity had induced their confidence, had ir- 
* Tecoverably passed away." A different 
reason was assigned by Lord Mansfield in 
the case of Hoare v. Dawes, ( 1 Doug. 372 ;) 
" The law," said that eminent, but not al- 
ways accurate judge, " with respect to dor- 
mant partners, is not disputed ; namely, 
that they are liable when discovered, be- 
cause tbey would otherwise receive usuri- 
ous interest without any risk." 

The reason first'stated above, from Mr. 
Jarman, is undoubtedly the true one ; and 
has been frequently referred to from the 
bench, and in text books ; yet it is far 
from being satisfactory, or free from diffi- 
culty in its application. It is clear, that, if 
a business were expected to yield Si 5 J 

* 7 Jarman's Conveyancing, & 



per cent, of annual profit on the capital 
employed, and on that expectation a capi- 
talist were to advance a larger sum to the 
person carrying on the business, with a 
stipulation, that he should receive $125 per 
cent annually upon bis money, if tbe busi- 
ness should yield so much, this would nut 
create a partnership, nor would it now be 
impeachable upon the ground of usury; 
and yet, all the mischief that could be ap- 
prehended from a dormant partnership, 
would be just as likely to arise in this case 
as io that put by Mr. Jarman in tbe passage 
cited above. Another objection is, that 
the rule goes far beyond the evil which it 
is intended to remedy ; for if the dormant 
partner is to be made liable simply on the 
ground of the withdrawal of the fund to 
which future creditors would otherwise re- 
sort, his liability should not exceed tbe 
amount actually received by him, instead 
of being, as it is, unlimited. But tbe weak- 
ness of the doctrine is principally perceived 
when it comes to be applied to contracts 
for the remuneration of clerks, agents, &c-, 
by a salary proportioned to the profits of 
the business. Upon the effect of such 
contracts, the authorities are by no means 
harmonious or satisfactory. Indeed, so 
finely have distinctions been drawn, that it 
has been laid down by Lord Eldon, (Ex 
parte Hamper, 17 Ves. 404,) that, "if a 
niau stipulates, as the reward of his labor, 
that he shall have, not a specific interest in 
the business, but a given sum of money, 
even in proportion to a given quantum of 
the profits, that will not make him a part- 
ner ; but, if he agrees fur part of the pro- 
fits, as such, giving him a right to an ac- 
count, though having no property in that 
capita], he is, as to third persons, a part- 
ner." How can a person be entitled to a 
sum proportioned to the profits, and not 
have a right to an account t However, 
nothing mure sensible than this can be de- 
duced from the cases. Thus, in Dry v. 
Boswett, (1 Camp. 329,) the owner of a 
lighter having agreed to give the person 
who worked it one-half of the gross eara- 
ings for his labor, it was held, that there 
was no partnership between the two : yet, 
if taking a share in the net profits is an in- 
jury to prospective creditors, surely taking 
a share in the gross receipts is more so. 
So, the usual mode of paying seamen in 
the whale fisheries by a share of tbe pro- 
duce, does not make them partners/ ( Wil- 
kinson v, Frasier, 4 Esp. 182; Mair v. 
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COmmie. 4 Man. JcSel. 240.) But where 
-A, and B. ( ship agents at different ports, 
Agree to share the profits of their commis- 
sions, and the discount on bills for repairs of 
ships consigned to them, and sums received 
fbr warehouse rent, after deducting one- 
fifth for warehouse rent, but that each party 
should bear his own losses, it was held, 
that this, though not a partnership between 
the parties, rendered them liable to the 
world as partners. ( Waugh v. Carver, 2 
H. Bl. 235. See Geddes v. Wallace, 2 
Bligh. 270 ; Green ▼. Beesley, 2 Scott, 164 ; 
Bond v. PiUard, 3 Mee. & W. 357 ; Bur- 
neU v. Hunt, 5B,&C, 650.) 

Mr. Justice Story, in his scientific work 
of Partnership, has taken great pains to 
illustrate and defend the distinction laid 
down by Lord Eldon, but at length, which 
precludes quotation. We shall content 
ourselves, therefore, with referring our 
readers to that work, as wejl as to Mr. Coll- 
yer's valuable chapter on the same sub- 
ject; and conclude by expressing, with 
much diffidence, our own opinion, that this 
point, in the law of dormant partnerships, 
has still to be settled by adjudication. 



PROPERTY LAWYER. 

DEED VOID AGAINST CREDITORS. 

It is a mistake to suppose that the stat. 
13 Eliz. c 5, makes void as against 
creditors all voluntary deeds. All that it 
says is, that a practice of making covinous 
and fraudulent deeds had prevailed, and 
therefore that all feoffments, gifts, &c.,of 
any lands or goods and chattels as against 
the persons whose actions, debts, &c> by 
such covinous and fraudulent devises and 

? practises shall be disturbed, hindered, de- 
ayed or defrauded, shall be void. The 
courts in construing the statute, have held 
it to include deeds made without consi- 
deration, as being prima fade fraudulent, 
because necessarily tending to delay credi- 
tors. But the question in each case is, 
whether the deed is fraudulent or not ; 
and to rebut the presumption of fraud the 
party may give in evidence all the cir- 
cumstances of the transaction, not to 
contradict the consideration stated in the 
deed, but to take it out of the opera- 
tion of the statute. The law on 
this subject was thus clearly stated 



in a recent case that came before Mr. 
Baron Rolfe, in Gale v. Williamson, 8 
Mee. & Wels. 405, where a father by 
deed assigned to his son, " in considera- 
tion of natural love and affection," his 
dwelling-house and all his personal es- 
tate ; and it was held in an action by the 
son against the sheriff for levying on goods 
part of such estate, under *fi*fa. % against 
the father, that it was competent to the 
plaintiff to prove that by a bond bearing 
even date with the deed of assignment, he 
bound himself to maintain hts father's 
wife and children ; and that the Jury 
having found that it was a part of the 
same transaction, and that the assignment 
was bona fide, it was not void against 
creditors under the stat. 13 Eliz. c. 5. 

IN BANKRUPTCY. 



IT. S. District Crart Ur the Southern District 
•f New-York. 

Before the Hon. S. R. Betts. 

In the matter of John Harper Smith, a 
Bankrupt. 

The United States Circuit and District Courts can 



exercise the power of granting injunctions in < 
in bankruptcy ex parte, and without notice to tiie 
adrerae party or his attorney. 

This was an application to dissolve an 
injunction, the points raised in the ar- 
gument of which appear in his honor's 
opinion. 

H. P. Barber, for the bankrupt. 

P. Clark, for the creditors. 

Cur. ad vult. 

Betts, J.— On the 22d day of Septem- 
ber, Jacob Tweedy moved the court to 
set aside the injunction issued in this 
case, and served on him on the 16th of 
August preceding. 

His motion was rested on the ground 
that an injunction was granted on the 
ex parte application of creditors, and with- 
out notice to him. 

The counsel contended that, by the act 
of Congress of March 2, 1793, an injunc- 
tion cannot be granted in any case, by the 
Supreme or Circuit Court, or any judge 
of those courts, without previous reasona- 
ble notice to the adverse party or his at- 
torney ; and that the act of February 13, 
1807 v in extending the power to the dia- 



892 



THE NE W.YORK LEG AL OBSERVER. 



Ex p. M. & A. 8. Carlton. 



trict judges, gave it also with the same 
limitation. 

It would meet this branch of the argu- 
ment with a sufficient answer to ob- 
serve, that the act of 1807 does not give 
the power to the district court, but con- 
stitutes the district judge an injunction 
master, as it were, in a certain class of 
cases, and in a qualified manner. 

When full equity powers are given to 
the court in bankruptcy, by a subsequent 
statute, the limitation or the exercise pt 
these new powers is not necessarily to be 
understood as accompanying their bestow- 
merit. 

But the more satisfactory view of the 
subject, and that which has induced the 
court in repeated instances to grant in- 
junctions in bankrupt cases instanter, and 
without noiire, is, that the restriction in 
the act of 1793, applies only to cases or 
suits pending in the Supreme or Circuit 
Court. 

In these particular instances the in- 
junction cannot issue without a previous 
notice to the adverse party; but the re- 
striction does not apply where, as under 
the bankrupt act, a mere equity jurisdic- 
tion is created, and is conferred upon the 
district court in relation tp matters pend- 
ing in that court, and within its cognisance 
exclusively. 

I find that Judge Story has examined 
this subject at a later day, and has affirmed 
the construction this court had given the 
act in this recpect. His reasoning upon 
the topic cannot be fortified by any re- 
marks I could offer, and 1 shall content 
myself with re-asserting jbe power as it 
has been exercised in this court since the 
bankrupt act went into operation, and 
adopting his opinion as a satisfactory in- 
dication of the practice. (5 J^aw Reporter, 
120, Carlton % s case.) Judge Judsun, of 
the Connecticut district, pursues the like 

fractice. (Calender's Case, 5 Law Reporter. 
29.) r 

Motion denied with cpsts. 



Ertkint and Eldon.—l.or6 Erekine used to dwell 
wifh self complacency on those scenes of his early 
.triumphs, the state trials, and loved to inform the 
House of Lords how the grateful multitude drew 
him home every night in his chariot. One cvcoing 
Lord Eldon broke the charm of this favorite narra- 
tive, by mischievously suggesting that hit frit-nd for- 
got to mention, I hat on the last occasion when the mob 
ttwk the liorsea out, they forgot to bring them back. 
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Before the Hon. Joseph Sto*t. 

Ex parte Moses Carlton and Albeit 
S. Cablton, in the matter of their Bmmk- 
ruptcy. 

JHJUHCTIOH— NOTICE. 

In this case an application was made to 
the court for an injunction to restrain cer- 
tain persona with whom the bankrupts were 
in partnership from disposing of the pro- 
perty of the firm, and the question submit- 
ted for the opinion of the Circuit Court 
was, whether a writ of injunction could be 
granted without previous notice to the 
adverse party or their attorney. 

Edward G. Loriwg, for the petitioner. 

Story, J. — I do not think that there is 
any real difficulty in the question certified ; 
and the learned judge certified it to this 
court, rather as a matter of general prac- 
tice to be settled in cases of this sort, which 
are growing numerous, so that a unifoim 
rule may prevail, than from any doubts en- 
tertained by him. The district court, 
sitting in bankruptcy, has general 
equity jurisdiction, and may summarily 
do, whatever a court of equity may do 
in the ordinary course pf its practice and 
proceedings. Now, nothing is more com- 
mon, than for a court of equity, in its dis- 
cretion, to grant an injunction ex parte, 
without notice to the other side, tbe in- 
junction, however, to continue only until 
the other party chooses to appear and con- 
test it, ana move for its dissolution. This 
being clearly, upon principle, the right 
and duty of the court, and the necessity of 
the prompt interference of the court to 
prevent irreparable mischiefs being of not 
unfrequept occurrence, there is no reason 
why the distiict court, sitting in bankrupt- 
cy, may not issue an injunction ex parte in 
fit cases, in its discretion, unless there be 
some statute provision which limits the 
right, or requires a previous notice to the 
other party. Indeed, in cases of bankrupt- 
cy, it would seem peculiarly fit for the 
court so to act, for it is impossible that 
many exigencies should not arise, re- 
quiring the immediate interposition of the 
court to prevent irreparable injury or in- 
justice ; and, as the court is always open, 
no injury can occur to the adverse party by 
reason of delay, as he may forthwith move 
for the dissolution of the injunction, as 
soon as it has been served upon him. 
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Now, there is no statute of the United 
States, which imposes the slightest limita- 
tion upon the exercise of the power to 
issue injunctions, or requires notice there- 
of, unless in cases provided for by the act 
of congress of the 2d of March, 1793, cb. 
66, (ch. 22,) sec. 5, and the act of con- 
gress of the 13th of February, 1807,' ch. 
68, (ch. 58.) But neither of these statutes 
baa any application to cases in bankruptcy 
in the district courts, nor indeed to any 
cases except those which are pend- 
ing in the circuit court in the exercise of 
its ordinary jurisdiction. The former act 
requires reasonable notice of the applica- 
tion for an injunction to be given to the 
adverse party, before the injunction is 
granted in causes pending in the circuit 
coutf. The latter act coufers authority on 
the district judges to grant injunctions in 
like manner, upon notice, in all cases 
pending in the circuit court. These acts, 
therefore, do not touch the jurisdiction* of 
the district court in the administration of 
equity in bankrupt cases. And as they 
do not contemplate the classes of cases 
created by the bankrupt act of 1841, it is 
obvious that their provisions are inap- 
plicable to it ; and leave the jurisdiction 
to grant injunctions upon the general prac- 
tice and principles which govern courts 
of equity. I shall therefore direct a cer- 
tificate to the district court that a writ of 
injunction can be granted by the district 
court in bankrupcy without previous no- 
tice to the adverse party. 

IN CHANCERY, 

Before the Hon. Murray Hoffman, As- 
sistant Vice-chancellor. 

Charles Stuart v. Gkorgb B. Warrrn. 
Nov. Ib42, and 30 Jan. 1843. 

PLRA. 

Where ■ bill alleged that the defendant took a con- 
veyance of certain property as security merely, 
and that the loan for which it was given es securi- 
ty was usurious, and the defends nt by his plea set 
up a full and absolute purchase, not a loan and 
security, but an unconditional conveyance at a set* 
tied pt ice 5— Held, that the plea might stand for an- 
swer without liberty to except. 

To make a plea of such a defence available, a de- 
fendant roust state distinctly that it was an uncon- 
ditional sale, and not s security for s loan or debt, 
and he must, by genersl averment, meet the allega- 
tions of the bill, that it was a security, not a sale, 
and in his accompanying answer, he tuust meet the 
allegations minutely, with precise and detailed 



statements, so as to be entirely free from liability 
to exceptions. 

A plea, whether affirmative or negative, should in it- 
self be perfect, and make an absolute bar with a 
view not only to its legal operation, if no matters 
are stated in the bill to displace it, but. with a view 
to the effect of such matters upon it, but it is not 
necessary for it to meet special si legations of 
circumstances, tending to prove the matter of 
equity relied on to destroy the legal bar that must be 
done in the answer. 

The plaintiff cannot except to the answer until after 
the argument of the validity of the plea. 

A plea may be amended when a detodant has sub- 
stantially made out bis case, but there has been 
some informslity or slip which makes the plea 
defective; the proposed amendments must how- 
ever be specified and sometimes verified by af- 
fidavit. 

Tub circumstances of this case fully ap- 
pear in the adjudication of his honor. 

Pierion and Buel, in support of the 
plea. 

Osbom, for the hill. 

The Assistant Vice-Chancellor.— 
The substance of the bill is, that the de- 
fendant took a conveyance of the proper- 
ty in question as a security merely, and 
that the loan for which it was given as se- 
curity was usurious. Thus, by establish- 
ing; the first branch of this bill, the com- 
plainant may have a reconveyance upon 
paying the debt ; by establishing the last 
part also, he gets back the property with- 
out paying any thing. 

The plea in substance sets up a full and 
absolute purchase, not a loan security, but 
an unconditional conveyance at a settled 
price. If the plea is true and properly 
framed, it of course defeats the bill in 
either aspect. It defeats it on the ground 
of a security for a loan or debt ; and if 
there was no loan or debt to be secured, 
usury is out of the question. 

W hat then must a defendant do to make 
a plea of this defence available. He roust 
state distinctly that it was an uncondition- 
al, absolute sale, and not a security for a 
loan or debt. He must, by general aver- 
ment, meet the allegations of the bill, that 
it was a security, not a sale. In his ac- 
companying answer be must meet these 
allegations minutely, with precise and de- 
tailed statements so as to be entirely free 
from a liability to exceptions. See the 
cases I Huffman's Pr., 227, n. 3. 

Sir John Leach, in Saunders v. King, (6 
Mad. Rep. 6;) illustrates this rule,— 4 * If a 
bill is filed to set aside a release upon equi- 
table grounds, the defendant may plead 
the release ; but he must in his plea, ge- 
nerally deny the equity charged in the 
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bill, and must accompany the plea with a 
distinct answer and discovery, as to every 
equitable circumstance alleged." 

In the application of this rule of plead- 
ing, questions of nicety often occur. One 
is, what allegations of the hill must be an- 
swered 1 The test is, will the answer to 
such allegations, if favorable to the cora- 
plaiuant, displace and rebut the legal 
bar? The difficulty is here similar to 
that which exists upon exceptions to an an- 
swer for insufficiency. 

An authority or two will illustrate the 
application of the rule. In Crow v. Tyrrell, 
(2 Mad. Rep. 409,) the plaintiff claimed 
under a devise of real estate. The de- 
fendant plead the statute, (32 Hy. 8, c. 2,) 
barring actions. But Ihe bill contained 
an allegation that the defendant had within 
sixty years, entered upon and occupied 
the premises as tenant of Mass, under 
whom the plaintiff claimed. The plea was 
held defective for want of an answer to 
this allegation. The plea in Bogardus v. 
Trinity Church, (4 Paige, 178,) is also in 
point. One branch of the case of Pen- 
nington v. Beechey, (2 Sim. & St., 282,) is 
also very instructive upon this subject. 
In a bil) for a discovery in aid of an 
ejectment, it was alleged that the plain- 
tiff was entitled to an estate under a set- 
tlement of 1717. The plea was of a 
purchase in 1795, from a person in pos- 
session, and claiming to own the proper- 
ty in fee, and averring that he had not at 
or before the execution of the conveyance 
or payment of the purchase money, any 
notice of any title or right in the complain- 
ants. It was insisted on the argument 
that the defendant should have denied no- 
tice of the settlement of 1717. But the 
Vice-chancellor said, " The general de- 
crial by the plea of all notice, includes 
constructive as well as actual notice, and 
£s therefore a denial of the notice of the 
settlement. It is not the office of a plea 
Co deny particular facts of notice, even if 
such particular facts are charged. The 
bill should have charged notice of the 
title generally, and as evidence of it, notice 
of the settlement. 

" Then the defendant, in addition to the 
general denial of notice in his plea, would 
nave been bound to answer as to the spe- 
cial notice of the settlement." 

In Jones v. Davis, (lGVesey, 265,) the bill 
alleged an argreement to, pay for stone at 
the lair market price, taken from the com 



plainant's quarry, and a promise to keep 
accounts of the same, and that accounts 
were so kept. The plea denied the 
agreement and promise absolutely. But 
there was no denial of the allegation that 
accounts were kept, by answer or other- 
wise. It was . overruled. 

Drew v. Drew, (2 Ves. & Bea. 162,) is 
an instance where an answer waa net 
required to a particular fact alleged in 
the bill as evidence of the right, because 
the discovery of the fact would not aid 
the plaintiff. The bill insisted upon a part- 
nership. The plea negatived it. The bill 
had alleged that the defendant waa an 
apprentice previously, and it waa ob- 
jected that there was do answer to this. 
But it was held not necessary to answer 
this. 

There is another point on this subject, 
of a plea and accompanying answer, which 
must be ad veiled to in judging the present 
case. It is often a question of no little 
nicety to say, bow far the plea must con- 
tain an averment as to the same matter to 
which an answer must be full and in 
detail. 

I have carefully looked through the 
leading cases. (Hardman v. Ellkmes, 5 
Simons, 647; 2 Mylne & Keen, 742. 
Harland v. Emerson, 2 CI. & Finn. P. C. 
10. Arnolds. Heaf or d, 1 M'Clell. & Y. 
330. Forbes y. She/ton, 8 Simons, 335. 
Denys v. Locock, 3 Mylne & Craig, 205. 
Fotejv. Hill, Ibid. 475. Mien v. Randolph. 
4 Johns. C. R. 697. Bogardus v. Trinity 
Church, 4 Paige, 17S. 1 think this rule 
may be extracted from them. The plea, 
whether an affirmative pure plea, or a ne- 
gative plea, must be in itselt perfect, and 
make an absolute bar, with a view not only 
to its legal operation, if no matters are 
stated in the bill to displace it, but with a 
view to the effect of all such matters upon 
it. But it should not go further. It 
should not proceed to meet special alle- 
gations of circumstances tending to prove 
the matter of equity relied on to destroy 
the legal bar. That must be done in the 
answer. Thus take as an example, 
Hardman v. Ellames, (5 Simons, G48.) 
The Vice-Chancellor agreed that it was not 
necessary, in order to make a plea of ad- 
verse possession perfect, that the pleader 
should enter into a negative of the parti- 
cular circumstances which the plaintiff 
states in his bill, for the purpose of show- 
ing that with respect to him, there was no 



THE NEW-YORK LEGAL OBSERVER. 



Stuart v. Warren. 



adverse possession. The bill had charged 
that the defendant had in his custody 
deeds and documents showing the truth 
of the matters stated in the bill. This was 
not met by an accompanying answer, and 
for that reason, among others, the plea was 
overruled. 

So also, in Nolan v. Shannon, (1 Malloy, 
168,) where there was a plea that the 
plaintiff was not heir, I apprehend that 
the denial of the charge of having deeds 
and papers showing the fact should have 
been in the answer exclusively. See also 
Cock v. Wilcock, (5 Mad. 330.) 

Thus in the present case the defendant 
must plead that the conveyances were made 
upon absolute and unconditional sales. He 
must add (and that is a technicality) that 
they were not made as securities for 
loans. The allegation of an absolute pur- 
chase may naturally appear to involve the 
negation of the proposition of a security 
being intended. Still, upon authority 
and precedents, the plea must contain it. 
Then it is in itself perfect. The accompa- 
nying answer must go on to meet each 
fact alleged in the bill tending to show 
that the transaction was in truth a security 
for a debt or loan. Thus, if there is a 
charge of great inadequacy of price, that 
should be answered, because, where the 
issue is sale or security, great inadequacy 
between the debt and the property convey- 
ed is a circumstance of weight. 

By these rules the present plea and an- 
swer are to be tested. 

Its frame is that of a plea to the whole 
relief and discovery, except as to certain 
parts of the bill which are then set forth 
specifically. The plea is then of a certain 
deed and bill of sale which are set forth 
with a proffer. 

" And this defendant further says and 
avers, that the consideration for the sale 
aud conveyance of the 6aid real atid per- 
sonal property, so conveyed to this defend- 
ant as aforesaid, has been fully paid by 
this defendant to the said William Ob born 
in manner and form as was agreed upon 
by and between the said Osborn and this 
defendant, at the time of said sale and 
conveyance. 

" And this defendant further saith and 
avers, that the sale and conveyance of the 
said real estate, mentioned in the said first 
mentioned deed or indenture, and the sale 
and conveyance of the machinery, and 
other articles mentioned in the said last 



recited instrument in writing, so made to 
this defendant as aforesaid, were intended 
to be, and were in all and every respect 
absolute, without any condition, under- 
standing or agreement, express or other- 
wise, that this defendant should have or " 
hold the same by way of mortgage, or as 
security for any advance or advances, loan 
or loans, made or to be made by this de- 
fendant to the said William Osborn, and 
without any condition, understanding or 
agreement, express or otherwise, that the 
said William Osborn, his representatives, 
or any other person or persons, should have 
any present or future right, title or inte- 
rest of, in or to the real or personal proper- 
ty thereby conveyed to this defendant, or 
any part or parcel thereof, and without any 
understanding or agreement, express or 
otherwise, either before or at the time of 
said sales and conveyances ; that this de- 
fendant should or would ever be in any 
manner accountable to the said William 
Osborn, his representatives or assigns, or 
to any other person or persons for the 
rents, issues or profits of the said property 
so sold and conveyed to this defendant as 
aforesaid, or of the avails, or any part 
thereof, that should or might thereafter be 
made, either by this defendant, his heirs, 
assigns, or representatives. 

" And this defendant further says and 
avers, that the said real estate and privile- 
ges described and conveyed in the said 
first recited indenture, are the same real 
estate and privileges described in the said 
complainant's bill of complaint ; and in 
schedule E. annexed thereto and alleged 
in the said bill of complaint, to have been 
conveyed by the said William Osborn and 
wife to this defendant; subject to the incum- 
brances, rents, restrictions, and conditions, 
in the said recited deed or indenture men- 
tioned. 

44 And this defendant further says and 
avers, that the said recited bill of sale 
contains the machinery and articles alleged 
to have been conveyed to this defendant 
by the said William Osborn in the ssid 
en m plain ant's hill of complaint, and are 
the same machinery and articles described 
in schedule No. 1. annexed to the said 
complainant's bill, all which matters and 
things this defendant doth aver and plead 
in bar to so much and such parts of said 
bill as is herein before pleaded to. And 
this defendant humbly demands the judg- 
ment of this honorable court, whether be 
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shall be compelled to make any further 
answer to so much of said bill as is herein 
before pleaded to." 

Under the principles and authorities I 
have advened to, 1 look upon this plea as per- 
fect in itself, as fully raising that issue upon 
which the case depends, viz 3 whether 
there was a loan and security, not an abso- 
lute sale. And 1 hold, that the plea ought 
not to have gone farther in meeting any 
specific allegation of the bill tending to 
sustain the position that the conveyances 
were as securities only. 

Then, the questions are —jirst, has the de- 
fendant taken out of the bill in the excepted 
passages, all the material allegations which, 
if true, would displace bis plea, by proving 
or tending to prove, that the sale was not 
absolute ; and next, has be fully answered 
the matters contained in all those excepted 
passages. 

Now, there are some allegations plainly 
necessary to be answered. Such are the 
transactions respecting the assessment of 
the taxes ; the application for a loan j the 
exhibition of the schedule of property in 
connection with it ; the proposal to give a 
bond and mortgage j that the defendant re- 
quired the transaction should have the 
shape of absolute transfers ; that the de- 
fendant reserved the power to sell at the 
end of five years if not repaid. To all 
these allegations the answer is full. I have 
gone laboriously through the answer as to 
all the passages laketi out of the bill to be 
answered, and which, therefore, the plea 
does not cover. Every one of them is, in 
my opinion, well answered. They are ge- 
nerally of moment upon the issue in the 
cause. Some, perhaps, are immaterial; 
but the answer is given, and is sufficient. 
The complainant has taken a large number 
of exceptions to the answer, the effect of 
taking which upon the plea, I shall after- 
wards consider. Looking through them, I 
find none which is not either well answered 
or is immaterial. 

But some of the exceptions suggest a 
difficulty : for example, the first, third, 
fourth and fifth relate to the assignment by 
Osborn to the complainant, and certain 
transactions under it. The plea has not 
excepted the allegation as to the assign- 
ment, but the answer responds to it ; and, 
in my opinion, sufficiently denying know- 
ledge or information save by the bill. 

Thus then, the structure of the pleading 
is, that, by the plea, the defendaut refuses 



to answer the allegations as to the assign- 
ment, and by the answer proceeds to make 
an answer. Technically, this has over- 
ruled the plea. (iSouzer V. De Meyer, 2 
Paige, 576.) Again, it is a rule that upon 
the argument of a plea every thing, which 
is not met in the plea or answer, is to be 
assumed as true. (Deny* v. Locock, 3 My fee 
& Craig, 231.) Now, the plea here has not 
excluded from its operation certain passages 
of the bill, and has not proceeded to an- 
swer them. They are then to be taken 
as true. But none of these allegations, con- 
sidered as true, do, in reality, affect the 
defence set up by the defendant. The 
truth, for example, of every allegation io 
the four exceptions which 1 have noticed, 
is without any influence upon the defence, 
and to three of them there is no answer. 

I have observed, that exceptions were 
taken to the answer. I do not find in the 
papers, whether they have been referred 
or not. The rule is, certainly, (hat excep- 
tions to the answer cannot be taken before 
the argument of the plea, except the plea 
is to the relief only. 

I observe that the learned counsel, h 
Bogardu* v. Trinity Church, (4 Paige, 189.) 
state, that if the answer in support of the 
plea is insufficient, it may be excepted to. 
This is certainly inaccurate, and the aatho- 
rities referred to do not at all support the 
position. On the contrary, Lord Cottenbam, 
in Foley v. Hill, (3 Mylne & Craig, 481), 
expressly says, that the plaintiff cannot 
except to the answer until after the argu- 
ment of the validity of the plea ; that it 
was not only so laid down by Lord Redes- 
dale and Lord Eldon, but received as the 
universal rule in practice. 

The leading case upon this subject is 
Darnell v. Rcyney, (1 Vernon, 344.) Tbe 
order there was, that all proceedings upon 
the exceptions (which had been referred) 
should be stayed until the argument of the 
plea. 

The qualification, which I have noticed, 
is found in the case of Pigoilr. Stacey, 
referred to in tbe note to Damey v. Rey- 
ney. It is reportedf in ftickens, 496. The 
plea was to the relief only, and an answer 
given as to the discovery sought. Excep- 
tions had been taken and referred. The 
order was, that all proceedings on the ex- 
ceptions be stayed until tbe argument of 
the plea. In the note to the case of The 
London Association Company v. East India 
Company, (3 P. Wma. 827,) this is very 
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asibly explained, where the plea goes 
merely to the relief, because plainly no 
matter of discovery is covered by the plea. 
It is stated that Lord Parker, some time 
before, ruled in the same manner. 

But the case here is very different. The 
plea covers a great deal of discovery, be- 
sides all relief. As, however, a motion 
would no doubt be allowed to withdraw 
the exceptions, I think I may dispose of 
the case- without embarrassing it with this 
difficulty. The whole equity as it now 
elands, (and probably the whole case is 
now before the court,) is with the defend- 
ant But there is the technical difficulty 
in his plea which I before noticed. My 
conclusion is, that he would, upon applica- 
tion, have liberty to amend, by including 
in the exceptions of his plea, the allega- 
tions respecting the assignment which I 
have pointed out, and any other allegation, 
not excepted in the plea, to which he has 
answered. 

From the cases, upon amendment of a 
plea, I find the rale to be, that such amend- 
ments are permitted where the defendant 
has substantially made out his case, but 
there has been some informality or slip 
which makes the plea defective. The 
court, however, requires to have all the 
proposed amendments specified, and some- 
times an affidavit. (Newman v. Wailis, 
2 Br. Ch. Ca. 147 ; Dobson v. Leadbeater, 
13 Vesey, 830; Wood v. Strickland, 
2 Ves. & Bea. L r >7 ; Robinson v. Hastings, 
2 Ves. jr. 87 ; Phelps v. SprowU, 1 My. h 
Keene, 236 ; Foley v. Hill, 3 My. fc Craig, 
483 ; Allen v. Randolph, 4 Johns. Ch. Rep. 
697.) 

From my view of the plea, and its full 
sap port by the answer in every allegation 
of tne bill, which, if true, would repel the 
bar, the other passages if any must be of 
the same formal nature as those noticed. 

I think, upon the whole, that the proper 
order to be made is, that the plea stand 
for an answer without liberty to except. 
{Leacrqft v. Dempsey, 4 Paige/ 126.) 



" Why, "said Judge J. to Counsellor M., 
** is a dying fawn like a piaintiff in eject- 
ment?" "I give it up," said the counsel- 
lor. " Because/ 9 responded the witty 
judge, ' it is Doe on the demise. 1 " 
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COURTOFCOMMON PLEAS 

Before the Hon. M. Ulsroeffer, and 
Judges Ingram am and Inolis. 

Robertson, Executor of Robertson, vj 
Brown and Waddell. 

In an action of replevin m the cepit alone it it only 
necessary to prove the taking io make out for the 
plaintiff's prima facie caee, where the defendant 
disputes the right of property, the onus probandi 
fella upon him. 

Tm0 was an action in replevin. The 
declaration was in the cepit only. The de- 
fendant Brown, who ia a marshal, pleaded 
no* cepit. The defendant Waddell plead- 
ed nam cepit, and a second plea that the pro- 
perty taken was the property of the defendant 
%n hi* own right, and not as executor. 

The cause came onto be tried before Ml 
Justice Ingraham. The defendant's coun- 
sel admitted the taking, whereupon the 
plaintiff's counsel rested. The learned 
judge then: called upon the plaintiff to 
prove property in himself but sufficient 
evidence not being adduced to prove 
that fact, the* plaintff was nonsuited, 

Jfash and Greasley now moved to aet 
aside the nonsuit. The .learned counsel 
contended that the plaintiff bad made out a 
prima facie case — that it was only necessa- 
ry to prove the taking, which being admit- 
ted by the defendant, the plaintiffs waa en- 
titled to a verdit. It was for the defendant 
to support his second plea* namely, that 
the property belonged to the plaintiff in 
his own right, and not as executor, which 
having failed to do, the nonsuit was impro- 
perly granted. 

Barber, for the defendant, contra. 

Cur. ad vult. 
UlshobpfKr, J.— This is an action of re- 
plevin for taking against a public officer 
and another defendant. They both 
pleaded that they did not take, and the 
latter defendant pleads that the property 
waa not the plaintiff's as executor, but his 
individual property. 

On the trial the defendants admitted 
the taking. The plaintiff proved the pro- 
bate of the will, and the judge nonsuited 
the plaintiff because ho did not prove hie 
title. 

I. I think this nonsuit was erroneously 
granted, because the plaintiff's title was 
presumptive from hia possession. Admit' 
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ting the taking was the taking as set forth 
in the Narr. out of plaintiff's possession. 
Possession is prima facie evidence of 
right, and conclusive aguinsta'l the world 
except the true owner, or one connecting 
his title with him, (12 Wend. 33.) As a 
conveyance of this presumptive light, the 
defendant in replevin, even when he 
pleads property in another, must not only 
show title in such other, but must also 
traverse or deny the plaintiff's right, (lb. 
37.) 

In the case cited, the plaintiff and de- 
fendant both exhibited proof of title, and 
the court held that the plaintiff's proof's 
did not support his claim. But in the 
case before us the plaintiff's proofs of 
title arose simply from the admission of 
the taking from his possession, and the* 
defendants showed no right whatever. 

II. The officer, under his general plea 
of not taking, was entitled to the same 
right as if he had given not ire of special 
matter, (12 Wend. 287 ;) viz., the right 
to pro\e propei ty in another to rebut the 
plaintiff's claim of title, (lb. 34.) 

III. My impression is that neither 
party could plead property in the plaintiff 
individually, and that it was not his pro- 
petty as executor. The plea of property 
must be by a party v*ho connects him- 
self with the til le of the stianger, and this 
establishes a right paramount to that of ' 
the plaintiff's justifying the taking of the j 
property out of his possession, (12 Wend, i 
30.) If a pica must go so far, surely the i 
evidence of an officer on the trial, or of ' 
any other defendaut, ought to go to the ; 
same extent. But although this rule is j 
conceded as to aetions of trespass and tro- . 
ver, it seems to be doubted in replevin, (21 j 
Wend. 205.) Still } cannot consider that 
the plaintiff can be considered as* stranger, 
although he may sne in the right of an 
executor, and the defendants did not prove 
that the plaintiff* as executor was not en- 
tilled, or that individually only, was en- 
titled to the property. On the plea of 
property the affirmative is with the party 
pleading the fact, viz , the defendant. So 
the officer would have given any tvidence 
to disprove the plaintiff's presumptive ti- 
tle ; but I much question the tioht to prove 
what his co-defendant had pleaded. But 
no such point was taken. 

IV. I think it may well admit of doubt, 
whether the offered testimony of M. Ro- 
bertson's property and claim of right to the 



property in her life-time, and proof of her 
death, and will, and probate, did not also 
presumptively make out the claim of the 
plaintiff as executor. If possession in 
plaintiff individually would have been 
prima facie evidence of title, and if he did 
not piove possession individually by the 
admission of the faking, then his offer of 
such testimony of his mother's possession 
and claim ought not to have been over- 
ruled, especially when the property in 
dispute had been appraised after her death 
as her property, and as the plaintiff's pa- 
pers in bankruptcy showed that be did not 
claim the same individually. 

In graham, J.— If there had been no 
other plea in this case than non cejnt, the 
reasoning of the plaintiff would be correct 
But in this case, the defendant Waddell 
pleads property in the plaintiff personally, 
and denies the property in the plaintiff as el- 
ecu tor or Margaret Robertson. The allega- 
tion of title in the plaintiff personally, ap- 
pears to me to be the ssme as in a stranger, 
the issue found is to deny the title of the 
executor of Mis. Robertson. 

The officer pleaded non eepit. This en- 
titled him to all the rights which he would 
have been entitled lo-if he had given a no- 
tice of special matter. 

The effect of the pleading of Waddell 
is a denial of The title of the plain tiff* to 
the property as well as the taking of the 
property. Such issue is found by the 
plaintiff's te plication, that the property was 
the property of the executor. 

On this issue it was incumbent on the 
plaintiff to show himself the owner. The 
plaintiff holds the affirmative, and most 
sustain the allegation of properly in him- 
self. (12 Wend. 34.) On the trial or this 
cause, the defendant admitted the taking 
ef the property, bat denying at the time of 
such admission the plaintiff's lit le with a 
view of saving the time that would be oc- 
cupied in pioxingit. It is stated in a fuller 
manner, in the bill of exceptions, as a ge- 
neral admission of the taking of the pro* 
p*rty of the plaintiff. 

I supposed upon the trial, that the officer, 
under the plea of the general issue, was 
in the same situation as if he had pleaded 
specially, but upon examining the statute 
my conclu&ion is different. The statute 
only gives him the privilege of giving the 
special matter in evidence without plead- 
ing it. (2 R. S. 353.) Under thia pro- 
vision, the plea of non cepit by an officer, 
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doe* no more as to him than any other de- 
fendant! an far as it denies the allegations 
of the plaintiffs declaration, and requires 
from the plaintiff no more evidence to 
maintain his case in the first instance, than 
if the defendant was not an officer. The 
only fact, therefore, which the plaintiff had 
to prove against the officer, was the taking. 
After this, the officer might, as matter of 
defence, show title in another, but his right 
to do so did not throw upon the plaintiff 
in the first instance the onus of proving 
his title. 

Whatever might be the decision in re- 
gard to the defendant Waddell, I am satis- 
fied that the evidence was enough to re- 
quire the defendant Brown to go into his 
defence, and on that account the nonsuit 
was improperly granted. 

Nonsuit set aside, and new trial ordered 
with costs to abide the event. 



Stffllfffi) ease*. 



IN CHANCERY. 

Before Lord Lyndhurst, Chancellor. 

Mblktopulo y. Ranging.— Aug. 3, Nov. 
25, and Dec. Z, 1842. 

STOPPAGE IN TRANSITU. 

Upoa ■ question between the consignees of the bill of 
lading and the vendor, as to the right of the la i tec 
to atop in transitu, in ihe absence of any contradic 
toi y evidence, the bill of lading, stating that the 
agent of the purchaser shipped the goods by his 
order, is conclusive as to the fact of delivery to the 
purchaser. In such case the couit will not interpose 
on behalf of the vendor to protect the property 
pending litigation, but will leave the vendor to the 
assertion of his right at law. 

This was a motion by the plaintiff to 
discharge an order of the Vice-Chancellor 
of England, dissolving an ex parte injunc- 
tion, by which the defendants, John and 
Henry Ranking, were restrained from re- 
quiting, and the St. Katherine's Dock Co. 
from permitting the delivery of the cargo 
of a certain schooner, called the Arab, 
to any person other than the plaintiff. The 
circumstances of the case sufficiently ap- 
pear in his lordship's judgment. 

Wakefield and HuU % for the motion. 

Swantton, Beth ell, aud Col/ins, contra. 

The Lord Chancellor. — This is a very 



simple question, and lies within the small- 
est compass. The facts are these :— Sar- 
gint commissioned the plaintiff to purchase 
at different places, a cargo of currants, 
which were to be shipped at Vostizza for 
England. The currants were accordingly 
purchased, and sent to Vostizza, and a 
vessel was chartered by Sat gin t, who gave 
directions to send th m in to Messrs. Ran- 
king. If the plaintiff hail been ordered to 
buy and ship them for England, be might 
have stopped them in their transit, be- 
cause the transit would not have been ended 
until his order was completed. The cur- 
rants were to be delivered at Vostizza, and 
then shipped. Drexinger resided at Vos- 
tizza. He was the agent of Sargint. He 
happened to be ill at the time the goods 
were shipped, in consequence of which 
the plaintiff put them on board. If Drex- 
inger had been well, he would probably 
have put them on board ; but it makes no 
difference which of them did it. The sole 
question is, whether there was a delivery 
to Sargint at Vostizza. The circumstances 
of the account are quite reconcileable with 
either view of the case. The bill of lading 
is the material fact, and that states, that 
the goods were for Sargint, and that Drex- 
inger shipped them. They were put on 
board by the plaintiff in fact ; but the bill 
of lading is the only evidence to show 
what the real nature of the transaction 
was. The question is, by whom they were 
shipped, not who put them on board ; and 
it is clear, from the bill of lading, that they 
were shipped by Drexinger for Sargint. 
There is no evidence of any application 
for the bill of lading, or for any receipt of 
it by the plaintiff; and the absence of that 
satisfies me, that the shipment was made 
by Sargint. There is therefore an end of 
the right to stop in hansitu. The consignor 
was not the plaintiff, but Sargint. The con- 
signor of the goods to Voatizzs may be consi- 
dered to be the plaintiff; but it stopped there, 
and there was no right remaining in him 
afterwards to stop the goods in their fur- 
ther transit to England. The judgment of 
the Vice-Chancellor must, therefore, be af- 
firmed. The Vice-Chancellor puts it, that 
the bill of lading is conclusive in the ab- 
sence of all other evidence ; and the other 
evidence is reconcileable with the bill of 
lmling. — Judgment below affirmed with costs. 
Plaintiff to be at liberty to bring an action, 
not proceeding with his bill in the mean 
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Before Lord Lakodale, Master of the 

Rolls. 

[jockbr y. Bradley. — December 21, 1842. 

WILL— CONSTRUCTION OF. 

A testator, after bequeathing cert aid specific legacies 
to three nitres, naming them, daughters of his sif- 
ter Frances Dyne, gave the residue of his property 
to his said sister and her husband for their lives, and 
the life of the survivor ; and he directed, that on the 
death of the survivor, such residuary prop, rty should 
be divided equally between the daughters of his 
said sister, which be gave to hisssid nieces; and if 
there were Do dsughters of bis said sister then liv- 
ing, he gave the said residue oyer to other parties. 
The testator's sister hnd only the three daughters 
named in the wilt at the date of it, but another was 
born after wards in the lea t mora life-time:— Held, 
that the testator's nieces took vested interests liable 
to be divested; am) thnt all the daughters of his 
said aiater took ioteresta in his residuary estate. 

Thr testator in the caqse, James Brack 
ley. by bis will, dated in February, 1793, 
bequeathed as follows :-r-I direct that the 
interest, arising from my three shares in 
the 1st class of the Tontine Annuity of 
the year 17S9, on the lives of my three 
nieces Frances Rosilia Dyne, Elizabeth 
Dyne, and Mary Dyne, daughters of the 
said Andrew Hawes Dyne and Frances 
his wife, shall be applied by my executors 
and executrixes, in manner following j — 
" The interest arising from the share on 
the life of my niece Fiances Rosilia Dyne, 
to the use and behalf of my said ni^ce, 
F. R. Dyne, towards the expense of her 
maintenance and education, as far as the 
same may go, and the interest arising from 
the share ou the life of my niece J3. Dyne, 
and also the interest arising from the share 
on the life of my niece Mary Dyne, to be 
separately applied to the use and behalf of 
such of them, the said Elizabeth Dyne 
and Mary Dyne, in the manner directed as 
before towards their sister F. R, Dyne ; 
and I further give and bequeath to each of 
my said nieces, F. R. Dyne, E. Dyne, and M. 
Dyne, when they shall separately arrive at 
the age of twenty-one years, the share in 
the Tontine above mentioned, granted for 
each of their lives ; that is to say, the share 
that is granted on the life of F. R. Dyne, I 
direct shall be transferred to heron the day 
she shall arrive at twenty-one years of age ; 
the share granted on the life of E. Dyne, 
Rod the share on the life of M. Dyne, 1 di- 
rect shall be also transferred to each of 
them two when they shall each of them 
arrive at twenty-one years of age ; each 



share becoming then to each of them, my 
said nieces, their sole and separate right 
and property. I do hereby direct, that all 
the property I may die possessed of, shall 
either remain placed out in such securities 
in which it may happen to be at the time of 
my decease, or that the whole be fixed in 
some one or more of public funds of this 
kingdom, as my executors and executrixes 
hereinafter named shall think proper, in 
the joint names of the said executors and 
executrixes, in trust for the uses hereinafter 
specified ; (that is to say,) after deducting 
the aforesaid «£200 a-year, directed to be 
paid half-yearly to the aforesaid Margaret 
Jack, and after deducting the aforesaid 
<£I00 a-year, directed to be paid to the 
said F. Dyne aforesaid, and after deduct- 
ing the produce of die three Tontine shares 
aforesaid, and also deducting any other le- 
gacy or legacies which I may give in this 
my last will, or by any codicil annexed or 
added thereto, then I give and bequeath 
the remaining interest, arising from all my 
remaining property, to my said sister 
Frances Dyne, and her husband Andrew 
Hawes Dyne, for and during their joint 
lives, and for the life of the survivor ; and 
further, I direct, that, after the said Mar- 
garet Jack, and my sister Frances Dyne 
and her husband A. H. Dyne, shall all be 
dead, that the principal sum, the interest 
of which I have bequeathed to them in 
manner before mentioned, shall be divided 
equally between the daughters of the said 
Frances Dyne, my said sister, and which 
I give and bequeath to them my said 
nieces, to be divided equally amongst tbem, 
share and share alike; and if no daughters 
of my said sister should then be living, 
then, and in that case, 1 give and bequeath 
to my nephews, the sons of my said sister 
Frances Dyne, what would otherwise 
be divided amongst her daughters." 

The master found, that at the date of 
the said testator's will, the said Andrew 
H. Dyne and Frances his wife, had five 
children, viz. Frances Rosilia Dyne, Eliza- 
beth Dyne, Mary Dyne, Frances Dyne, 
and James Dyne, who were all born be- 
fore the date of the testator's will, and 
were living at the time of his death ; and 
that Margaret, another child, was born on 
the 25th June, 179C, being after the date 
of the testatot's will, and in his life-time, 
but that there was no other child. Andrew 
Hawes Dyne died in December, 1620 ; 
Margaret Jack died in July, 1824; and 
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in August, 1842, Frances Dyne, the testa* 
tor's last sister, died, leaving her surviving 
all the above nieces, who were defendants 
to the suit Two questions were raised 
on a petition now presented in the cause : 
First, whether all the testator's nieces were 
included in the residuary gill, or it was 
confined to the three nieces named in his 
will; and secondly, whether the nieces 
took vested or contingent interests. 

PemberUm and Renshaw, for the peti- 
tion. 

Kmdersley, G. Turner, Brooks, and Da- 
nieU, for other parties. 

1 Roper on Legacies, £06, and the cases 
there referred to, were cited. 

Lord Lanodalr, M. R.— I think all the 
nieces were included in the residuary gift. 
I do not find in the will any words which 
appear to me to indicate an intention, that 
the gift to the nieces should lie contingent. 
I think they took vested interests, subject 
to be divested in an event which has not 
happened; and the property is divisible 
into fourths. 



Before the Vick-Chancellor op England. 

G Afros ft ton v. Ganderton. — Nov. 4 and 
f>, 1642. 

two surra for same matter. — refer- 
ence TO MASTER. 

Then was a reference to the matter to inquire and 
state whether two suiis, which were insmuied on 
behalf of infante by different next friends, wcie lor 
the same purposes, and if so, to state which of 
them waa most for the benefit of the inlant 
plsintina ; and the master was to have regard ui 
certain proposed amendments to be made in one of 
the suifa, but waa not directed to state special rir- 
c« instances. The muster reported that the two 
suite were tubttantialty for the same purpose, 
and that he waa of opinion that the first suit was 
most for the benefit of the infants} but that he 
waa of opinion that for the purpose of having that 
suit impartially carried on, the solicitor should be 
changed, the same solicitor being the solicitor of 
the defendants! and that also certain sums of 
money should be brought into court :— Held that 
the master miscarried in his report— first, because 
his answer ought to have been distinctly, whether 
the suits were for the same purpose, and not that 
they were *ubMt*ntiaily ior the same purpose : and, 
secondly, because his approval of the first suit 
was qualified by certain recommendations which 
wets in the nature of special circumstances. 

In this case two suits had been institu- 
tuted on behslf of the plaintiff*, who were 
infants : the first was by Joseph Martin, as 
their next friend ; the second by John Cope 



Homer, as their next friend, by an order, 
of this court, dated the 12th January, 1642. 
It was referred to the master in rotation to 
inquire and state to the court whether the 
bills in these suits were fur the same 
matters, and if so, which of the suits 
would he roost for the benefit of the infant 
plaintiffs to prosecute, having regard to 
the amendments mentioned in the affida- 
vit of £. Flower, sworn and filed the 11th 
January inst. ; and it was ordered that all 
proceedings in both the ssid suits be stayed 
until the report of the said master should 
have been made, and until the further 
order of this court; and after the said 
roaster should have made his report, that 
such further order should be made as 
should he just. 

Master Duckworth made his report, 
dated the 23d June, 1842, in which, after 
stating that he had perused both bills, 
and had been furnished with various affi- 
davits on behalf of both parties, and in 
support of the respective bills, slated that 
he, upon consideration of the said two 
bills, and of the said affidavits, and of 
what had been, alleged before him, etc., 
found that the said bills were substan- 
tially for the same matters, and that it 
would be most for the benefit of the infant 
planting to prosecute the first mentioned 
suit, having regard to the amendments 
mentioned in the said affidavit of Edward 
Flower ; but that, inasmuch as the solicitor 
for the next friend in that suit was also the 
solicitor for the defendants, he waa of 
opinion that for the purpose of having the 
said suit prosecuted impartially and effec- 
tually, some solicitor, not connected with 
the defendants, should be appointed for 
the plaintiffs; and that a sum of money 
therein specified should be brought into 
couit Two petitions were now pre- 
sented, one by Mr. Mai tin, the next friend 
in the first suit, praying that the report 
might be confirmed ; and the other by 
Mr. Homer, the next friend in the second 
suit, praying that the master might be di- 
rected to review his report. 

Betfull and Frtding, in support of the 
petition for the master to review his report. 
The master has taken upon himself to 
answer the questions put by the court, not 
simply, but with a variety of qualifications. 
He does not state simply whether this suit 
or that will be most for the benefit of the 
infants, but that such suit will be so if 
such and such things be done. Secondly, 
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the master has taken the hill which he 
disapproved of, and finding that it rained a 
variety of claims on the pait of the infanta, 
which were not raised in the other suit, he 
has proceeded to try hy affidavits before 
him the probability of the termination of 
the suit, so that he has in effect tried the 
suit — that is totally at variance with the 
practice of the court. The order in this 
case was nothing but the common order. 
(Campbell v. West, 2 My. & C. aO.) 

Stuart and Giffard, contra, and in sup- 
port of the petition to confirm the report. 
The order of reference in this case was a 
special order, and contained a very un- 
usual direction, namely, for the master to 
have regard to proposed amendments. 
The ground of objection to the report w, 
that the master has directed another solici- 
tor to be employed on behalf of the infant 
plaintiff*, but this is the c very-day prac- 
tice in such cases as the present. The 
object of both suits is the administration of 
the testator's estate ; how then could the 
master decide which was most for the 
benefit of the infants, without looking to 
the evidence in both cases ? 
Bethcll not heard in reply. 
The Vice-Chancellob. — This is quite 
a plain question, and it appears to me 
that the master has miscarried in his re- 
port. The order of reference, except so 
far as it related to the proposed amend- 
ments, was the common order ; and the 
effect of that part of the order was merely 
to direct the master to consider the second 
bill as if the proposed amendments had 
been introduced. The master was to in- 
quire and state whether the two suits 
were for the same purpose; and if so, to 
report which was most for the benefit of 
the infants. But what has he done 1 he 
has found that the bills are substantially for 
the same purpose. Now that was not 
the question before him. What am I to 
infer from the word " substantial '7 Does' 
he mean that they are or are not the 
same matter! His report is a qualifica- 
tion, and not a direct answer to the ques- 
tion referred to him ; and if I am to take 
it that they aie not for the same matters, 
then the master was wrong in going on 
any further in his report ; for it was only in 
the event of their being for the same pur- 
pose, that he was to report which was 
most for the benefit of the infants. 
Then, there was no direction by the order 
that the master should be at liberty to 



state special circumstances, but he has pro- 
ceeded upon the supposition that he was at 
liberty to state special circumstance*, and 
has gone on to state that one suit would be 
iietter than the other, if certain directions 
were observed ; which special circumstan- 
ces he was not directed to notice. Nothiag 
can be done with the report but to send it 
back to the master to review his report. 

Referred back to the master to review 
his report. 



COURT OF QUEEN'S BENCH. 

Before Lord Den man, C. J., and Judges 
Williams, Coleridge and Wightmah. 

Hartley v. Moxon. — Nov. 7 f 1842. 

Where the goods of a person, who had oc c upied room 
in a house, had bten removed out of ibem on iat 
occasion of his being about to quit, and upon h» 
refusal to pay a sum demanded as the price of b» 
lodging, the owner of the house ordered them to bs 
taken back into one of the rooms which be bad 
occupied, and detained them there : — Held, that as 
action of trespaaa was not maintainable. 

Trespass for taking goods. Plea, not 
guilty. At the trial before Cresswel), J* 
at the Summer Assizes at Somerset, it ap- 
peared that the plaintiff, with his family, 
carried on business as a manufacturer 
of fur articles; that he came to the 
house of the defendant, which was a 
beer-shop, and staid several weeks, occu- 
pying two rooms, one as a workroom, and 
the other as a bedroom. Having intimated 
his intention to proceed to Gloucester, the 
goods in question were brougt down stairs, 
aud the plaintiff demanded his bill ; the 
defendant said it was not convenient to 
give it then, but refused to allow him to 
remove his goods without payment of a 
sum demanded. The defendant's wife 
desired a servant to take the goods back, 
and they were taken to the bedroom which 
the plaintiff had occupied ; the defendant 
then went and locked the door of tbst 
room, and kept the key. ' The plaintiff re- 
moved to another house, and on the fol- 
lowing morning came to the defendant, 
who refused to allow him to come into 
the house, and kept the goods till the time 
j of the action. The learned judge non- 
! suited the plaintiff, being of opinion that 
! the action of trespass could not be main- 
! tained. 



THE NEW. YORK LEGAL OBSERVER. 



808 



English Cases.— Reid v. Rew. 



Erie now moved for a new trial on the 
ground of misdirection. The plaintiff 
was forcibly severed from the possession 
of his goods, if the defendant could main- 
tain trespass against a wrong doer, who re- 
moved these goods out of his possession. 
The defendant's act in procuring that pos- 
session is the subject of an action of tres- 
pass. Such a taking has been held suffi- 
cient in actions on the case for excessive 
distress, which, but for stat. 1 1 Geo. 2, c. 
19, must have been actions of trespass. 
(Swan* v. Earl of Falmouth. 8 B. & C. 
457 ; Blades v. Armdale, I M. & S. 7 1 1.) 
In Ethcrtonr. Popplewett, (I East, 139/) 
which' was a trespass for a wrongful dis- 
tress, there was a count for the asportation 
of goods, and both counts were held main- 
tainable. In trover consequential dam- 
ages could not be recovered, which is a 
reason for bringing the action in this 
form. 

Lord Denman, C. J. — There is no 
ground for granting a rule. The facts 
here stated must frequently have occurred 
and yet there is no case in which the act com- 
plained of has been considered as a trespass. 
The cases cited of actions for an excessive 
distress are different ; there the defendant 
interposed the authority of the law to pre- 
vent the goods from being removed. That 
authority the owner of the goods could not 
gainsay ; and therefore the defendant, in 
such action, could not say that he had not 
taken the goods. 

Williams, Coleridge and Wiohtman, 
J J., concurred. 

Rule refused* 



COURT OF EXCHEQUER. 

Before Lord Abinger, C. B., and Park, 
Alderson, Gurnby, and Rolfe. 

Reid v. Rew.— Nov. 19, 1842. 

policy of insurance — pleading several 

MATTERS. 

In an action on a policy of insurance effected on a ship 
and cargo, the defendant propoeed to pl«ad, among; 
other things, firm, that the policy had been made by 
fraud; aecondly, that the defendant's promise and 
subscription to the policy had been obtained by 
fraud; thirdly, that an inconsiderable ponton only 
of the cargo waa put on board as a cloak and pre- 
tence for effecting a policy, and with an intent of 
defrauding the underwriter io the event of the lose of 
the ship t fourthly, that an inconsiderable portion 
only of the cargo waa loaded on board, with intent 



that it might appear to consti'ute a valuable cargo, 
nnd with the intent that it should he lost by fraud : — 
Held, that these four pleas were substantially pleas 
of fraud, and ought not to be pleaded together. 

Greenwood moved for leave to plead 
several matters. The first count in the 
declaration was on a policy of insurance 
on a ship and cargo bound from Norway 
to South America, alleged to have been 
effected by the plaintiffs as agents for one 
N., who was averred to have an interest 
therein. The declaration also contained 
the money counts. To the first count the 
defendant proposed to plead the following 
sixteen pleas : first, that the policy was 
made hy fraud ; second, that the defend- 
ant's promise and subscription to the po- 
licy were obtained by fraud ; third, a tra- 
verse, that the goods were loaded on 
hoard ; fourth, a denial that they were 
placed on board a ship to be carried on 
thai voyage; fifth, that the goods were 
fraudulently overvalued in the policy ; sixth, 
a traverse of the interest of N. in the ship ; 
seventh, ditto of his interest in the goods ; 
eighth, a denial that the policy was effected 
by the plaintiffs as agents of N. ; ninth, a 
denial that the vessel ever sailed on the 
voyage ; tenth, a traverse of the loes of the 
goods ; eleventh, ditto, of the loss of the 
ship ; twelfth, that the goods were fraudu- 
lently lost ; thirteenth, that the ship waa 
fraudulently Inst; fourteenth, that a small 
and inconsiderable portion only of the 
cargo was put on board, as a cloak and 
pretence for effecting a policy of insurance, 
and with the intent of defrauding the un- 
derwriters in the event of the loss of the 
ship ; fifteenth, that a small and inconside- 
rable portion only of the cargo was loaded 
on board, with intent that it might appear 
to constitute a valuable cargo, &c., and 
with the intent, that it should be lost by 
fraud ; sixteenth, deviation. And to the 
money counts* he proposed to plead non 
assumpsit. 

The Court (after hearing Peacock, who 
appeared to show cause in the first in- 
stance,) said, that the second, fourteen tb, 
and fifteenth pleas, were substantially pleaa 
of fraud, atid that, as the subject matter of 
them might consequently be given in evi- 
dence under the first, they ought not to be 
allowed to be pleaded with it. The de- 
fendant, therefore, must choose one of 
those four ; but that all the rest given in 
the abstract were distinct, and might be 
allowed. 

Rule accordingly. 
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IMPORTANCE OF STUDYING 
FACTS. 

" It is," says a classical writer of the 
present day, " a most important truth, and 
one which requires at this day to be most 
earnestly eu forced, that it is by the study 
of facts, whether relating to nature ot- 
to man, and not by any pretended cul- 
tivation of the mind by poetry, oratory, 
and moral or critical dissertations, that 
the understandings of mankind in general 
will be most improved, and their views of 
things rendered most accurate. And the 
reason of this is, that every man has a 
fondness for knowledge of some kind, and 
by acquainting himself with those facts 
or truths which are most suited to his 
taste, be finds himself gaining something, 
the value of which be can appreciate, and 
in the pursuit of which, therefore, all his 
natural faculties will be best developed. — 
From the mass of varied knowledge thus 
possessed by the several members of the 
community, arises thegi eat characteristics 
of a really enlightened age, namely, a 
sound and sensible judgment, a quality 
which can only be formed by the habit 
of regarding things in different lights, as 
they appear to intelligent men of differ- 
ent pursuits, and in different classes of 
society, and by thus correcting the limited 
notions to which the greatest minds are 
liable when left to indulge, without a 
corrective, in their own peculiar train of 
opinions. Want of judgment, therefore, 
is the prevailing defect in all periods of 
imperfect civilization, and in those wherein 
the showy branches of literature have 
been forced by patronage, whilst the more 
beneficial parts of knowledge have been 
neglected. Nor is it to the purpose to say 
that the study of facts is of no benefit un- 
less we form from them some general con- 
clusions. The disease of the human mind 
is impatience to anticipate conclusions, so 
little danger is there that it will be slow in 
deducing them, when it is once in posses- 
sion of premises from which they may 
justly be derived. But, on the other hand, 
wherever words and striking images are 
mainly studied, as was the case in ancient 
Rome, roan's natural indolence is en- 
couraged, and he proceeds at once to 
reason without taking the trouble of pro* 
viding himself with the necessary ma- 
terials. Eloquence, and great natural 



ability, may, in tbe moat favorable) in- 
stances, disguise from the vulgar the 
shallowness which lurks beneath them ; but 
with the mass of mankind, this system » 
altogether fatal. Facts, whether physical 
or moral, are a food which will not oolj 
preserve the mind in vigor, bat increasing 
in number with every successive century, 
furnishes it with the means of an almost 
infinite progress.'* 



CLASSICAL EDUCATION FOR A 
LAWYER. 

Thb following extract, from a letter 
written by Jacob Phillips, Esq., (the anther 
of Phillips on Evidence.) may be read trim 
some advantage by those gentlemen who 
contend that a profound knowledge of 
Greek and Latin are indispensable to attain 
celebrity in the profession. In bringing 
up a boy to the law, (says the learned ges- 
tleman,) what is the parent's object t Why, 
to see him successful in his profession, tod 
enabled to establish himself as a husband 
and a father. Now, bow is this object to 
be attained — by much Latin and Greek 
and little law, or by much law and little 
Latin and Greek 1 What saya Sir Matthew 
Hale, in a preface to one of his works T — 
that he was a better Grecian at sixteen than 
at sixty ! Trace tbe ascent of great legal 
characters, and you will find them stepping 
up by their legal knowledge. Great as are 
the advantages of extended classical lite- 
rature to young men ^i fortune^ yet to those 
who seek their daily bread by their labors 
in the Jaw, I assert with confidence, that to 
them the perfect understanding of all tbe 
writers of antiquity sinks into nothing be- 
fore the indispensable necessity of legal 
knowledge. You go to a lawyer for his 
knowledge of law, not for his classical 
knowledge. I am warm on this point ; for 
it is lamentable to see so many young men 
in Westminster Hall, accomplished, re* 
fined, and gentlemen, yet lingering in 
hopeless pursuit, for lack of professional 
knowledge. I knew a cause, on the last 
circuit, lost, because the counsel did not 
understand the real property point in it ; 
and the attorney himself told me that be 
did not know one mau on the circuit, to 
whom he could trust a real property point. 
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USES AND TRUSTS. 



THE SUBJECTION CLAUSE. 

In the case of Coster v. Lorillard, before 
referred to, after the devise for the benefit 
of the nephews and nieces of the testator 
for their lives, the testator directed, that 
after the death of all his said nephews and 
nieces, all his estate then remaining should 
be equally divided among all the children 
of his said nephews and nieces, and the sur- 
viving children of such of tfaem as might then 
be dead, in equal proportions per stirpes, 
and not per capitc, such distribution not to 
be made uutil two years after the decease 
of all his said nephews and nieces. 

Although trustees in that case were ap- 
pointed, yet we shall find that Chief Jus- 
tice Savage tries the validity of the devise 
over, as though no trustees were appointed, 
or, what is the same thing, as though the 
trustees, and nephews, and nieces could 
legally convey. His doctrine is, therefore, 
applicable to a devise where no trustees 
are appointed* 

In allusion to the Revisers' Notes, he 
says, # " That definition is as follows :-— 
' Such power of alienation is suspended 
wben there are no persons in being, by 
whom an absolute fee in possession can be 
conveyed.' This definition, it will be seen, 
is exemplified in the instance put by the 
Revisers, of a life estate granted to A., re- 
mainder to B. in fee. Here there is no con- 
tingency as to the person entitled to the re- 
mainder; and it is true, that the whole estate 
can be conveyed by A. and B. uniting in a 
conveyance. But I will put this ease s an 
estate for life to A., remainder to the 
eldest son of B., who shall be living at the 
death of A. Suppose B. has a son living 
at the creation of the estate. Can there be 
a union of the life estate and remainder so 
as to convey the whole estate ? Manifest- 
ly not. Here is a contingency which has 
not occurred, and cannot be determined 

* Cotter V. Lorilfard, 14 Wood. Rep. 310. 



until the death of A. Such a remainder 
would necessarily suspend the power of 
conveying an absolute fee in possession, 
until the death of A., and yet there is a 
person in being, who would have an imme- 
diate light to the possession upon the death 
of A. We will suppose, however, that A. 
and B.'s son, unite and convey to C< what 
purports to be the whole estate. But be* 
fore A.'s death, B. has another son bom, 
and the elder son dies, then A. dies. What 
becomes of C.'s remainder ? It goes ac- 
cording to the grant or devise to thp eld- 
est son of B. living at the death of A., aod 
C, loses it. 

The case supposed, says the learned 
judge, is, in principle, the case then before 
him. Suppose, for the sake of argument, 
that the trustees convey, though I have 
shown that they cannot. Suppose, too, 
that the twelve persons beneficially inte- 
rested in the rents and profits csn convey, 
though the statute says they shall not. And 
I will, for the present, suppose that a con- 
veyance from them is necessary for the 
purpose of alienation — suppose they and 
the trustees are ready and willing to unite in 
a conveyance to transfer an absolute fee in 
possession. It is very clear that they can- 
not do it alone, for the interest and estate 
of all of them ceases, by the terms of the 
devise, apon tbefdeath of the survivor of the 
twelve nephews and nieces. Application is 
then made to the grand nephews and nieces 
now in existence; and who would take were 
the twelve nephews and nieces now to die 
— what estate can the grand nephews and 
nieces convey 1 They are indeed persons 
answering the description in the devise as 
owners of the remainder; they may be 
said to stand in the character of heirs pre- 
sumptive ; whether they will ever enjoy 
the remainder of the estate depends upon 
a contingency — it depends upon the fact of 
their surviving all the twelve nephews and 
nieces. But to test it still farther. Sup- 

5ose all parties unite in a conveyance, to 
ohn Stiles, and he takes possession. The 
nephews and nieces continue to increase, 
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and multiply and replenish the earth with 
a numerous progeny ; they live to a good 
old age themselves, and one of them, as 
we atl know is consistent with possibility, 
should more than double the ordinary pe- 
riod of human existence, in all probability 
the fifteen grand nephews and nieces now 
in existence will have descended to the 
tomb, and their children or grand-children, 
together with all the other descendants of 
the original twelve, will claim their shares 
as purchasers. They take under the ori- 
ginal devise, not by descent, and the con- 
veyance of their particular ancestor is no 
estoppel to them. Is it not clear that John 
Stiles, or his descendants, must give up 
the possession! The truth is, says the 
learned judge, as I have already stated, 
that the present fifteen grand nephews and 
nieces have no present estate ; they have 
a possibility : if they survive the twelve 
nephews and nieces, then they take their 
proportion ; if they die, no interest of theirs 
in the estate in question can descend to their 
heirs. It is impossible, then, to convey an 
absolute fee in possession; and this impos- 
sibility results upon the previous supposi- 
tion, from the fact that the estate given in 
remainder, suspends the power of aliena- 
tion during the continuance of twelve 
lives. That the estate in remainder is a 
future estate, dependant upon a precedent 
estate, has already been shown. Parts of 
the 14th and 15th sections close this view 
of the case, and draw the conclusion re- 
sulting from these premises. Every future 
estate shall be void in its creation, which 
shall suspend the absolute power of aliena- 
tion for a longer period than during the 
continuance of not more than two lives in 
being at the creation of the estate. The 
remainder over was therefore void in its 
creation. 



THE BANKRUPT LAW. 
We present to our readers the answers | 
given by the District Judges of the South- > 
ern and Northern Districts of New York '■ 
to inquiries proposed by the Secretary of 
State, with reference to the operation of 
tbe Bankrupt Law : 

Extract from the Answer of the Hon. S. R. 
Bbtts, Judge of the Southern District of 
New* York, 

It affords me satisfaction to state my 



conviction, that most of the applicants, 
whose cases have come before me, are 
meritorious objects for the provisions and 
privileges of the law. 

The greatest proportion of them are 
hopelessly insolvent, and the amount of in- 
debtedness, exhibited by the schedules, is of 
appalling magnitude; yet, so far, ifce 
jealous and vigilant scrutiny of creditor* 
has brought to light no acts of dishonesty 
or unfairness, tending to discredit these 
debtors as a class. As a general fact, their 
integrity stands untarnished. 

Another prominent particular in most of 
the cases, in this city, is, that the debtors 
have exhausted all resources before ap- 
pealing to the bankrupt act. It is very 
rare that a pittance of property remains for 
distribution among the mass of debts wirb 
which the schedules labor; and from tbe 
general acquiescence of creditors in the 
discharge of applicants, it is just to believe 
that whatever of means they possessed were 
honestly applied in efforts to sustain their 
credit, and meet their liabilities. For out 
of seventeen or eighteen hundred volunta- 
ry applications, only about one hundied 
have been opposed, and in a large propor- 
tion of these cases, the opposition was 
made to a decree of bankruptcy, and was not 
continued against a petition for discharge. 

Another particular worthy of notire, is 
the comparatively small number of bank- 
rupts who have made voluntary application 
in this district ; taking into view its popu- 
lation, aud business, and peculiar relation 
to other parts of tbe country, it may be re- 
garded remarkable, that, instead of out- 
numbering every other district in tbe Union 
in applicants, it is among the lowest in the 
scale. It is understood that this is owing 
to a very general composition of mercan- 
tile debts, indueed to a considerable de- 
gree by the passage of the law, which has, in 
that way, effected relief to a deeply suffer- 
ing class of debtors, without driving them 
to open bankruptcy. 

Extract from the Answer of the Hon. A 
C.NKLiNG, Judge of the Northern Dm- 
trict of New-York. 

With regard to the remaining branch of 
your inquiry, touching the effect and ope- 
ration of the law, I desire to be understood 
as disclaiming any pretension to an ability 
to furnish information superior to that pos- 
sessed by enlightened and observing citizens 
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in general. In relation, however, to the 
voluntary applications which have come 
feefore me, I am constrained to state, that 
X have seen less evidence than I expected 
To meet with, of abuse of the privileges 
secured by the act, and that I believe its 
beneficial effects have been very great. 
Some unworthy men have undoubtedly 
availed themselves of it, who,#ndividually, 
Viad little claim to its benefits. It may well 
be doubted, however, whether, in any consi- 
derable proportion, even of these cases, 
creditors have lost any thing of value to 
them by the discharge of their debtors ; 
while, generally speaking, the unoffending 
families of the debtors (*vho ought not to 
be regarded as beneath the care of the law) 
have been essentially benefitted. 

But it is to be considered, that these, 
cases are only rare exceptions to the geiietal 
effects of the law ; that they were fully 
anticipated (and, as I imagine, to a greater 
extent than has been verified by the event 
thus far,) and that, among the fruits of 
nearly all general legislation, some evils 
are inevitable. The great body of those 
who have sought and obtained relief under 
the act, are unquestionably of that des- 
cription of persons fur whose relief it was 
designed. With the exceptions already 
stated, therefore, the operation of the act 
appears to me to have been in accordance 
with those great principles of justice and 
public policy on which it rests, and to 
which it was designed to give effect. So 
far, then, as relates to the past operation of 
the voluntary principle of the act, my opi- 
nion is, that, within the limits of my parti- 
cular sphere of observation, it has produced 
all the good that was expected from it, at 
the expense of less evil than was generally 
anticipated. 

Willi respect to the effects and operation 
of those provisions of the act which autho- 
rize compulsory proceedings by creditors 
against their debtors, I am of opinion that 
they have upon the whole been salutary. 
It is true that under the construction which 
the courts have given to the first and second 
sections of the act, whereby all preferences, 
whether voluntary or not, given in contem- 
plation of. bankruptcy, are held to be 
acts of bankruptcy, and under the con- 
struction which the phrase " in contempla- 
tion of bankruptcy" has received, in con- 
nexion also with the absolute inhibition by 
the act cif any discharge to bankrupts of 
both classes who have given such prefe- 



rences, the operation of the act has been 
iu some instances harsh and severe against 
the debtor. But, as far as 1 am informed, 
there is, among enlightened and impartial 
men in this district, a general, if not uni- 
versal concurrence in the opinion, that 
these provisions have been highly efficient 
and useful, both as an antidote and as a 
remedy against injustice and fraud. 

Touching the probable future effects and 
operation of the act, should it remain in 
force, in addition to its direct effects in 
securing a just application of the property 
of insolvent and fraudulent debtors, and in 
affording relief to debtors, when it can no 
longer be either just or useful to withhold 
it, my conviction is strong, that it would 
have a highly salutary influence in pre- 
venting the occurrence of those evils which 
would require a resort to the remedies it 
provides. 

Acting, as it has hitherto done, almost 
exclusively on the numerous cases already 
existing at the time when it took effect, no 
opportunity has yet f>een afforded to observe 
its regular operation as a permanent measure 
of prevention as well as relief. The clamor 
that appears in some parts of the Union to 
have arisen against it,doubtlesa 9 had its origin 
with, the more sensitive part of the nume- 
rous creditors whose debtors have obtained 
discharges under it, upon their owu volunta- 
ry application ; and, to say the least of it, it is 
a very uncertain, if not a wholly fallacious 
exponent of sound, impartial public senti- 
ment. No inference, oa which it would 
be safe to act, can be drawn from it, until 
time shall have been given for the feelings 
from which it sprung to subside. The 
proposal to abolish imprisonment for debt 
in this State met with the most violent and 
determined opposition : and when, a few 
years since, the act for that purpose was 
finally passed by a small majority, it was 
so loudly complained of as to lead to a 
strenuous, and, if I remember rightly, all 
but successful effort for its repeal. But at 
this time it would probably be difficult to 
find a single man who doubts the proprie- 
ty of the measure. What then appeared 
to many persons to be an unwarrantable in- 
terference with what they had been ac- 
customed to consider as the rights of cre- 
ditors, is now clearly perceived to have 
been but a measure of unqueotionable 
justice too long delayed. And now, that 
the course of dealings among men has be- 
come adapted to the change, no one is pre- 
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judiced by it. To deprive the creditor, 
under proper limitations, of all further 

? tower of coercion over his debtor, when the 
atter has no longer the means of payment, 
and so long as this power remains is not 
likely to have, appears to me to be but a 
slight extension of the same principle of 
humanity and sound policy that dictates 
the abolition of imprisonment for debt. 

Such an extension of it is recommended 
by the example of the mo9t enlightened 
nations. 1- need not remind you, that the 
late English consolidated bankrupt act, 
(6 Geo. IV., c. 16, §§ 6, 7,) contains provi- 
sions authorizing voluntary applications by 
debtors (in addition to the insolvent laws,) 
in effect nearly as ample as those contained 
in our act. I am persuaded that time alone 
is wanting to demonstrate the wisdom and 
expediency of the law to the satisfaction 
of the American people. 



PRACTICAL POINTS, 

PROMISSORY NOTE. 

To an action of the payee against the 
makers of a promissory note, the defendants 
pleaded, that there was no consideration 
for the note, and that it was made subject 
to the condition that the defendant should 
not be called upon to pay the same, if they 
were not able, but that it should be re- 
newed. There was an affidavit that the 
plea was false. The court set aside the 
plea, on the ground of its being false and 
tricky, and calculated to embarrass the 
plaintiff. The court will not interfere 
where the plea is merely false. Miles v. 
Wall*, 1 Dowl. P. C. 646; Cowper v. Jones, 
4 Dowl. P. C. 592. But in this case, 
Lord Abinger, C. B., said, " In these cases 
the pleas were good upon the face of them. 
Here the plea is both tricky and false, and 
framed with a view to embarrass the plain- 
tiff. The plaintiff must demur, or if he 
reply, his replication is open to a de- 
murrer. I think this is a proper case for 
the court to set aside the plea." Mitford 
v. FMen, 8 Mee. & Wei. 650. 



CHOSES IN ACTION. 

By the strict role of the common law, 
no chose in action could be assigned or 



granted over; but this nicety has been 
long disregarded, though, in compliance 
with the ancient rule, the form of assigning 
a chose in action is usually in tbe nature ol 
a declaration of trust, and an agreement 
to permit the assignee to make use 
of the name of the assignor, and a oomt 
of equity will protect tbe assignment 
of a chose .in action as much as the law 
will that or a chose in possession. Bat 
the assignee cannot sue for it in equity, 
unless the assignor refuses to allow the as- 
signee to sue for it at law in his name, or 
has done, or intends to do, some set whick 
will prevent the assignee from recovering 
it at law in the assignor's name. Ham- 
mond v. Messenger, 9 Sim. 237. 

The assignee of a chose in action takes, 
however subject to the same equities to 
which the assignor was liable. Turto* t. 
Benson, 2 Vera. 092 ; Banicl v. Sides, 4 
Pri. 141. "1 have always understood ," 
said Lord Langdale, M. R. v in s recent 
case, M that the assignee of a chose in actio* 
assigned by an instrument which is avail- 
able only in equity, must take, subject to 
all equities which subsist as against the as- 
signor. Ord v. White, 3 Bea. 357. 

A chose in action of the wife may be 
assigned by the husband ; but where the 
husband has not intermeddled with the 
wife's chose in action, or reduced it into 
possession in his life-time, it survives to 
her; and in a recent case, where it ap- 
peared, that tbe general assignee in bank- 
ruptcy had possessed himself of a promis- 
sory note which belonged to the wife prior 
to her marriage, and there was no evidence 
to show that the bankrupt had ever asserted 
his marital right thereto, or had made any 
attempt to reduce it into possession, the 
court ordered the note to be restored to 
the wife. " If," said the learned district 
judge, (Belts,) "the wife has title or a 
mere equity in real or personal chattels, or 
choses in action, Chancery will protect 
that as paramount to the right of the hus- 
band's assignee, who comes in by opera- 
tion of law." In re George W. Snow tt 
ux., ante, 264* 

"In tbe decline of oratory in Rome," said Brougham, 
in • cause in which Charles Phillips had been indul- 
ging in false hope and metaphor, ■• tbe at odents occa- 
sionally exercised their talents on very unworthy sub- 
jects, and on one occasion, it seems, they chose a?* 
to descant on. My learned friend," said be, "wheat 
orstory fortunately is not en the decline, appears to 
have selected a similar subject for the exercise of sis 
oratorical powers in this most attrfjr case," 
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IN BANKRUPTCY. 



U. ft, District Csfcrt Urn t** 

•f New-Y«*k. 



»latvlst 



Before the Hon. S. R. Bktts. 

1« ffc matter of the petition of Israel 
Kinsman, for a decree in bankruptcy.— 
24 December, 1842. 

RESIDENCE OR PLACE OF BUSINESS. 

The seventh section of tbe btnkrupt act directs 
that all petition! by any bankrupt, and all pro- 
ceedings in ibe case shall be bad in ibe dis- 
trict court within tbe dictiict where the eup- 
Keed bankrupt shall reside or have hi» place of 
rincs* at tbe time when such petition is filed: To 
satisfy tbe provisions of the statute, it ia not suffi- 
cient to show tbst tbe bankrupt is doing some kind 
at business at tbe place where be makes his appli- 
cation, his legal residence being in a different dis- 
trict, but it must appear that be has a fixed and 
notorious employment in such manner as to denote 
a place of business established by him distinct from 
his place of residence : where, therefore, it appeared 
that tbe petitioner was a citizen of Pennsylvania, 
and had been for several years, and that he had 
resided there until within fourteen days of petition- 
ing, and that he had come to the city of New York, 
as agent to a machinist, and took up bis board at 
a public hotel.— Held, that the petitioner had not 
established a place of business within the district 
at tbe time be presented his petitions. 

The facts of this case appear in his Ho- 
nor's adjudication. 

/. F. Lippitt, for tbe bankrupt. 

G. Curtis, for the creditors. 

Bktts J. — The petition of the bank- 
rupt is objected to on the ground that 
he is a citizen of Pennsylvania, and 
not entitled to take proceedings in bank- 
ruptcy in this state. For the bankrupt it 
is contended that he is a citizen, or if not, 
that his place of business is in this district. 

The proofs show that the family of the 
petitioner are now residing in Philadel- 
phia, and have been for several years past, 
and that be has also resided with his fami- 
ly until quite recently. Between the be- 
ginning and middle of March last, the pe- 
titioner came to the city, employed as an 
agent for a machinist, and took board at a 
public hotel. 

He was after that seen occasionally en- 
gaged as such agent, and a witness trans- 
acted the business of his agency during 
his absence. 

The actual agency examined appears to 



have been that of superintending the erec- 
tion of a building for the manufacture of 
lead, but the bankrupt in his petition de- 
scribes himself*' agent for machinist." 

His petition was sworn to and pre* 
sented on tbe 2 2d day of March last. 

There is no positive proof of the time 
he came to the city in this employ other 
thap from the beginning to tbe middle of 
March, and if it is to be accepted, thai 
he was here as early as the 7th, be would 
then have been a fortnight within the 
district at the time his petition was pre- 
sented. 

The seventh section of the act directs 
that " all petitions by any bankrupt, &c^ 
and all proceedings in the case shall be 
had in the district court within tbe district 
where the supposed bankrupt shall reside 
or have his place of business at the time 
when such petition is filed. 

Tbe controlling idea in this provision 
and others in the act ia to restrict the ju- 
risdiction of the district courts, and the 
privilege of bankrupts or their creditors, 
to residents within the. district where the 
proceedings are conducted, rendering the 
jurisdiction strictly local as to parties. 

Residuity has become, in the law, a 
terra of fixed signification, and when used 
without other qualification, denotes an ac- 
tual doroicil and inhabitancy at the place in 
contra-distinction, to a mere temporary 
abode in lodging. In acting parlance, 
though not in a legal sense, a person could 
in tbe latter case be a resident 

It was plain, however, that so limiting 
the action of this law, might be productive 
of serious mischief. 

Merchants, mechanics, manufacturers, 
factors, &&, &c., might become proper sub* 
jects for tbe application of the statute, whilst 
transacting business at places other than. 
those at their fixed residence. A northern 
merchant carrying on business for the 
Western service at Mobile or New-Or- 
leans, if committing an act of bankruptcy 
there, ought to be amenable to the juris- 
diction of the court of that district, because 
his effects are there, and most probably 
the most pressing of his debts ; and for 
the like reason such court should take 
cognizance of his voluntary application. 

Congress, accordingly, extended the ju- 
risdiction of the district courts beyond the 
cases of residents to those wherein the 
bankrupt should be found to have hie 
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place of business within tjie district 
where the proceedings are talcen. 

Jt could not be expected, however, 
that the charge of the general bearing of 
the law in respect to locality of jurisdic- 
tion, should be so extended as to compre- 
hend every case happening to fall within 
the general terms of the clause ; for to a 
certain sense, the place of the most tran- 
sient stoppage, a mere purchase, a bar- 
gain made by a man on his transit 
through a place would render it for the 
time being " his place of business/ 1 

Persons resorting to market towns to 
dispose of produce or make purchases, 
would have in a literal acceptation their 
places of business there in conducting such 
transactions. 

The law is to receive an interpretation 
more in consonance with its general im- 
port and object, and must be understood to 
substitute M place of business" for resi- 
dence, only in eases where the former be- 
came fixed and notorious, and affording 
similar privileges and • protection to credi- 
tors and others in interest in bankrupt pro- 
ceedings as the latter. 

It cannot therefore satisfy this provision 
of the law to prove the fact that the bank- 
rupt is doing some kind of business at 
the place where he makes his application, 
his legal residence being in a different 
district. More must be shown. It must 
appear distinctly that he has a fixed and 
notorious employment pursued by him in 
such manner as to denote a place of busi- 
ness established by him, distinct from his 
place of residence. 

A fugitive or equivocal occupation, that 
may continue for a long period, or may ter- 
minate instantaneously, without any out- 
ward changes or indications calculated 
to mark its continuance or character, will 
not be sufficient to satisfy this provision of 
the law. 

The petitioner describes himself "agent 
for machinist," it may be, for this city, 
and it may as well be for every other dis- 
trict in the United States. For the period 
he is executing the agency here, New- 
York may be his place of business, should 
he be there for an hour, or a year, and 
upon such reading of the statute it would 
be equally at his option, at any day of the 
year, to present his petition within any 
district ot the United States within the 
reach of a day's travel. 

This, I am satisfied, is not the con- 



struction the clause ought to receive, 
and for the court of sufficient evidence 
in this case, that the petitioner bad esta- 
blished a place of business withiu the 
district at the time he presented his peti- 
tion. I shall allow the objections taken 
thereto. 



2» the matter of the petition of a creditor of 
Jambs Bonnet, Junior. — January 27, 
1843. 

ACT OF BANKRUPTCY. TRADING. 

A judgment giren to a particular creditor followed by 
an execution, in the absence of evidence ihac the 
debtor was insolvent at the time be gave soeh 
judgment, or that it covered the whole of rhe 
debtor's effects, does not amount to an act of bank- 
ruptcy. 

A mere security, though given as a preference, h ajot 
an act of bankruptcy, unless it be made or gnren in 
contemplation of bankruptcy. 

Whether on application for a decree in invitum againrt 
a debtor who is described in the petition as a person 
now using the trade of merchandise, there being bo 
allegation that he was a trader when he com runted 
an act of bankruptcy, can be supported, quere, 

This was an application for a decree 
of bankruptcy in indium, the points raised 
in the objections to which appear in the 
learned judge's opinion. 

P. Clark, for the bankrupt. 

Joachimtsm, for the creditor. 

Betts, J. — This is a petition bj a 
creditor for a decree of bankruptcy against 
the debtor. 

Objections to the decree are interposed 
by a third person, a party in interest, 
which in effect are a demurrer to the pe- 
tition. 

The points argued have accordingly 
been, whether there is enough upon the 
face of the petition to entitle the creditor 
to a decree of bankruptcy in invitum 
against his debtor. 

The creditor proceeds upon two debts. 
The first a promissory note, dated January 
1, 1842, for $700, (in part paid.) and on 
which he alleges there remained a balance 
of $529 67-100, due on the ninth day of 
December last, and the second an account 
for goods sold on or before the 25th day 
of July last, on which was due the 18th of 
August, $362 47, and with interest 
amounting on the 7th of December to 
$270 14. 

The petition was sworn to the 9th of 
December, and was filed the 12th. 
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The act of bankruptcy charged is, that 
that the debtor " did willingly and with an 
intent to give a preference over his general 
creditors on or about the month of Sep- 
tember last, confess a judgment in favor 
of John B. Underhill, a relative of his, for 
$900, and that an execution has been 
issued upon said judgment, and is now in 
the hands of the sheriff, and that the stock 
of goods, and other property of the debtor, 
are to be sold out immediately, and as the 
petitioner believes this very day," &c, &c. 

To show that the debtor was a proper 
party to be proceeded against in this man- 
ner, the petitioner states, that " he is a 
merchant, now using the trade of mer- 
chandise, &c, or was so using the said 
trade on the 5th day of December instant, 
and at (he times the (aforesaid) debts were 
contracted." 

It is becoming a point of much practical 
importance to ascertain bow far the con- 
fession of judgment, followed by execu- 
tion, is to be regarded an act contravening 
the policy of the bankrupt law, and sub- 
jecting the debtor to be proceeded against 
as a bankrupt. 

The question has been agitated in se- 
veral cases, but no definite rule of genera) 
bearing can be extracted from them. 

In some instances it seems intimated 
that such confession of judgment falls 
within the enumeration of acts under the 
second section, declared void, and a fraud 
upon the statute ; and in others the in- 
clination of the court would appear to be, 
to regard the arrest of property on pro- 
cess under the judgment, as willingly 
procuring it to be taken under execution 
by the debtor. ( Wakeman v. Hoyt, I 
Owen's Legal Observer, 132 ; 5 Law 
Reporter, No. 7, p. 3 1 3 ; Albany Exchange 
Bank v. Johnson ; M k George's case, (in 
this court,) Dec. 31 ; Hull's case, (a) Sep- 
tember 17.) 

In M'George's case, it was decided by 
this court that a confession of judgment to 
an amount exceeding the value of the 
debtor's property, the debtor knowing 
himself to be insolvent, was an act of 
bankruptcy, being a security or assign- 
ment fraudulent in law as against the 
policy of the bankru.pt act; but 1 refused 
to regard the taking out of execution 
by a judgment creditor without any posi- 



(a) Reported ants, p. 1. 



tive participation on the part of the debtor, 
or any other act in relation to the process 
to give facility or despatch in the arrest of 
property as willingly procuring his goods 
to be taken in execution. (See Nelson* s 
case, Dec. 31.) 

In this case the judgment security was 
for $900, and there is no allegation that 
the debtor was insolvent, or that the secu- 
rity covered all his property. * 

A mere security, though giving a pre- 
ference, is not an act of bankruptcy un- 
less executed in contemplation of bank- 
ruptcy. Here there is no averment of 
such purpose or expectation. That is a ma- 
terial allegation, and cannot be supplied 
by intendment. To support the proceed- 
ings, when the allegation is omitted, it 
must be shown that the security or assign- 
ment was made by an insolvent, and em- 
braced all his property. 

There is nothing upon this petition 
that shows the debtor could not discharge 
his entire indebtedness, or that the securi- 
ty he gave one creditor by judgment must 
necessarily prejudice the others ; and the 
petition is defective in substance for that 
cause. 

The petitioner also fails describing the 
debtor as a party subject to compulsory 
proceedings in bankruptcy. "All persons 
being merchants, whenever such person 
being a merchant," shall do certain acts, 
shall be liable to become bankrupts, and 
may be proceeded against by their credi- 
tors for that purpose, (sec. 1.) 

The phraseology of the English act of 
13 Eliz. ch. 7, carried into tha consolida- 
ted acts of 6 Geo, 4. ch. 16, is, " Any per- 
son using a trade, or seeking a living by 
Inlying and selling," fcc, may be sub- 
jected to a commission of bankruptcy. 

In the construction of thre act it ha» % 
been held by Lord Eldon, that persons 
were liable to be made bankrupts tor acta 
of bankruptcy committed after they ceased 
to be traders. (15 Vez. 449, 458; Ibid, 
495.) (1 Rose, 403 ; 2 Rose, 357.) 

It may be very questionable whether the 
change of expression in our statute would 
not lead to a different constrction of the 
provision here, for the legislature uses lan- 
guage of great distinctness and force to de- 
note the actual continuance of the tra- 
ding at the time the act of bankruptcy is 
committed. 

1 have bad .occasion to advert to the 
point before, (ex re Hill and Van Valken- 
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burgh, July 16, and ex re John H. Smith, 
October 28. 1842,) but the case has not yet 
arisen demanding an explicit decision of 
the question. 

The petitioners fail in this instance to 
charge the acts of bankruptcy to have been 
committed whilst the debtor was a trader, 
for though the averment that he was so in 
January, August and December, 1842, 
may raise an implication, that he was also 
in September, when the judgment was 
confessed, yet if the construction . of the 
act shall demand as a pre-requisite to the 
proceeding, that the debtor continued to be 
a trader when he made the preferential 
security, the courts would require that fact 
to be affirmatively averred, and not act 
upon a mere implication, however probable 
it might be. 

I have strong doubts, whether the pro- 
ceedings could be sustained without a direct 
allegation, that the debtor was a trader at 
the time he committed the acts of bank- 
ruptcy. 

On the other point, however, it appears 
to me, the case is clear, that enough is not 
stated to subject the party to these com- 
pulsory proceedings, and I shall according- 
ly allow the broad objection that, upon the 
petition, it does not appear that the party 
has committed any act of bankruptcy, and 
refuse the decree prayed for by the credi- 
tors, on the papers as they now stand. 



SUPERIOR COURT. 

Before the Hon. Samubl Jones, C. J., and 
the Hon. T. J. Oakley, 

John Peck v. Jeremiah Dat. 

# la on •ction to recover the vtloe of one-half of a 
party-wall used by the defendant, the judge who 
tried the cause, charged the jury, that the plaintiff 
could recover for half the value of the wall, but 
there was no evidence to show the money actually 
expended in erecting it:— Held, that, in the absence 
of such proof; the plaintiff could not recover. 

This was an action of debt It appeared 
in evidence that the plaintiff was the owner 
of a store and party- wall in Apalachicola, 
' in Florida ; that, after the party-wall was 
finished, the defendant erected a store 
adjoining the store of the plaintiff, and in 
so doing used the said party- wall; that 
the parties entered into an agreement that 
the value of one-half of the said party- 
wall, used by the said defendant, should be 



determined by arbitration ; and that tbe de- 
fendant should pay whatever sum should 
be awarded. It appeared by the testimony, 
that the arbitrators made their award under 
tbe said agreement, and that the award 
was irregular, inasmuch as the defendant 
had no notice of the meeting of tbe arbi- 
trators, and did not submit tbe facts of tbe 
case to them. The award was objected to 
on the trial by the defendant on that 
ground, and the plaintiff thereupon claimed 
to recover the value of one-half of the 
party-wall, without reference to the award. 
The declaration contained counts upon 
an award, and the usual indebitatus 
counts. 

The case was tried before Mr. Justice 
Tallmadge on the 17th of February, 1842, 
and, on evidence of the above facte being 
adduced, tbe learned judge charged tbe 
jury, that, as the award had been waived, 
the plaintiff could only recover upon the 
testimony which was introduced distinct 
from the award, that by such testimony, it 
appeared that tbe plaintiff erected the 
party- wall, and that the defendant used it 
in erecting his store ; that, if tbe defendant 
used the party-wall of the plaintiff, he was 
bound to pay the value of one-half of it, 
together with interest thereon from the 
time when' the defendant's store was 
finished. It was insisted by the defendant's 
counsel that, as the submission still re- 
mained in force and unrevoked, it was a 
bar to the plaintiff's recovery in tbe actios, 
and he requested tbe learned judge to 
charge the jury, that no suit could be 
maintained while the submission to arbitra- 
tion remained unrevoked. The learned 
judge, having refused to charge the jury to 
that effect, the defendant's counsel objected 
to the charge of his honor, and the jury 
thereupon returned a verdict for tbe plain* 
tiff for $8 JO debt, and $201 damages. 

On motion for a new trial, 

H. Sherman, for the defendant, relied 
on the following points : 

I. That the a ward having been abandoned 
by the plaintiff, he could not recover under 
the first four counts in tbe declaration, in- 
asmuch as the indebtedness alleged in tbe 
counts is founded on the award. 

II. That the indebtedness, claimed under 
the fifth and sixth counts in the declaration, 
being an indebtedness arising out of the 
same matters submitted, no action could be 
maintained therefore, because 

1. The submission remaintngunreroked, 
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and the award being admitted invalid, the 
submission is a bar to such action. 

2. Each count was in the, nature of a 
new declaration, and in a suit, founded on 
the fifth and sixth counts, the submission; 
might have been pleaded in bar, and was 
so pleadable to those counts in this ac- 
tion. 

tit. That the plaintiff could not recover 
tinder the counts for use and occupation 
of, or contribution for a party-wall, because 
they do not contain the facts and allega- 
tions which are necessary to sustain such 
an action. 

IV. That there is no allegation in either 
of those counts, or in the conclusion of the 
declaration, that the defendant agreed to 
pay the debt in those counts alleged, or 
that he has not paid it. 

V. That interest could not be recovered 
Us damages in the action under the general 
counts, because it was not alleged to be 
due except as the sum awarded. 

VI. That the abandonment of the award 
find proceeding, under the general counts 
in the declaration, was a surprise upon the 
defendant, and therefore, a new trial should 
be granted, if the action is sustainable un- 
der those counts. 

VII. That oral testimony was improper- 
ly admitted to prove the value of the said 
party-wall, inasmuch as its value was set- 
tled by a contract under seal between the 
plaintiff and the builder of the wall, which 
contract ought to have been produced in 
evidence by the plaintiff. 

VIII. That the damages found by the 
jury are greater in amount than the sum 
claimed in the declaration. 

IX. That the verdict was against the 
evidence produced at the trial. 

Fayerweather and Edward*, for the 
plaintiffs, relied on the following points : 

I. That, as it appeared from the testi- 
mony given on the trial, that no notice had 
been given of the meeting of the arbitra- 
tors, the award was void. 

II. That, aa the award Was void, the 
parties to the submission stood in the same 
position as they would have done had no 
award been made ? and the plaintiff was, 
therefore, entitled to recover under the in- 
debitatus counts whatever he proved to be 
due to him for building the party-wall. 

III. That the finding of the jury was 
justified by the proof. 

IV. That, inasmuch as the award was 
void and a nullity, the proof showed, that 

40 



there had been a submission merely, and 1 a 
submission not followed by actual arbitra- 
tion and award, was no bar to a recovery, 
and as such, a plea in bar would! be de- 
murrable. 

V. That the testimony of Nourse and 
Dodge was not Introduced to explain their 
award, but to show the value of one-half of 
the party-wall, and to sustain the plaintiffs 
claim irrespective of the award. 

Per Curiam.— It appears in this case, 
that the plaintiff and defendant owned 
. contiguous properties, and that on the 
lot of plaintiff, a pfcrty-store was erected 
with a party-wall resting on both lots, on 
Which defendant put up a building, and 
used the party-wall for the beams of his 
house. That a claim was made by the 
plaintiff for contribution to the expense 
of erecting the wall. The question was 
submitted to arbitrators to determine how 
much should be paid by defendant to plain- 
tiff for the value pf one-half that wall, and 
they awarded that $600 be paid for it. 
Parol testimony Was offered on the trial 
to show, that one-half the wall was worth 
that sum, and a contract was also pro- 
duced, which the plaintiff made with a 
builder for erecting the whole store for a 
certain amount. 

It vtas objected by the defendant, that 
the award was not valid, as no notice was 
given him of the meeting of the arbitra- 
tors, and on this ground, it was said by the 
judge who tried the case, that the award 
was invalid, and could not be enforced. 
The plaintiff then claimed 8 right to re* 
cover on the counts, upon an indebitatus 
assumpsit, for money paid, laid out, and ex* 
pended. 

The judge said, that he was entitled to 
abandon his counts on the award, but that 
he must make an election, and must go 
either on the common counts or on the* 
award, and be elected to go* on the common 
counts, and a verdict was given for him lev 
$800. We do not give any opinion, whe^ 
ther the submission under the circum- 
stances and award, can be abandoned or 
waived by the plaintiff It is enough that 
the party must fail in this case, beeause the 
jury were told he had a right to* recover 
upon the several counts for ose^alf the 
value of the wall. In order to-reeover on 
these counts-, it was necessary for the 
plaintiff to show the money actually ex- 
pended in erecting the wan. The value oi 
t*e wall might differ materially from tfer 
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amount actually expended in erecting it, 
and the plaintiff, in this form of action, 
cannot recover beyond that amount. There 
was no evidence in the case showing the 
actual expense of the wall to the plaintiff, 
and in the absence of such proof there 
can be no recovery on the several counts 
in the declaration. 

New trial granted, costs to abide the 
event 



Sandford and others, Trustees, &c., v. 
Scott. 

PRACTICE — FILING DECLARATION.— -DISCON- 
TINUANCE. 

The term of the court continues till the end of the 
last Saturday of the month ; where therefore a de- 
claration was filed after the court bad adjourned 
on the last day of the term— Held, that the de- 
claration was filed in sufficient time. 

This was a motion to discharge the 
defendant from custody, and for judgment 
of discontinuance under the statute, the 
plaintiffs, as it was alleged, not having 
filed their declaration until after the ex- 
piration of the term next after the re- 
turn of the capias on which the defen- 
dant had been arrested. It appeared 
that the defendant had been arrested in a 
suit in trover, and was in custody by vir- 
tue of a capias made returnable on the 
first Monday of December, 1842. That 
the declaration was filed on the fourth Sa- 
turday of January following, about three 
o'clock, p. m., and that a copy thereof had 
been served on the sheriff and on the de- 
fendant's attorney, immediately thereaf- 
ter. It also appeared that the court had 
adjourned ks sittings prior to the filiug 
such declaration. 

A. L. Brown, for the defendant, now 
moved to discharge the defendant from 
custody ; the learned counsel contended 
that on the court adjourning, sine die, the 
term was at an end ; that the filing the de- 
claration being subsequent to the term, the 
defendant was entitled to a judgment of 
discontinuance, and to be discharged from 
custody. 

H. 4r B. CampbeU, contra. — The term 
continues four weeks-, and 1 includes the 
whole of Saturday, the adjournment of the 
court on the Saturday dtd not put an end 
to the term, consequently the declaration 
was filed in sufficient time, besides, the 



rule of law is that courts do not take no* 

tice ot the fraction of a day. 

Feb Cubiam. — The statute makes the 
term commence on the first Monday of the 
month, and continue to the last Saturday; 
but the court may adjourn any day before 
that time if the business of the term ■ 
over. But that does uot affect the term of 
the court as to any process or proceedings 
therein ; for all such purposes the tern 
must be considered as existing until the 
end of the last Saturday in tbe month. The 
court will not regard the fraetions of a day. 
unless when the purposes of justice mtj 
require it. 

Ifetion denied, 



In the matter of Eugine Sullivan «*2 
Charles Van Velsor, Naval Appro* 

tices. 

NAVAL APPRENTICES. ENLISTMENT. BA- 
BE AS CORPUS. 

The following is the opinion of Mr- 
Justice Greenwood, First Judge of lot 
Court of Common Pleas in King's Coun- 
ty, with reference to the validity of en- 
listments of naval apprentices, without 
the consent of their parents or guardians, 
and as to tbe right to imprison persons in 
the service of the United States on a ver- 
bal accusation. 

Greenwood, J. — These cases have bees 
presented to me during a pressure of ju- 
dicial engagements in court, and I am 
obliged, therefore, to dispose of them 
without giving them that full examination 
which other circumstances would have 
permitted. 

The conclusions to which I have arrived 
are, that Van Velsor is entitled to be 
absolutely discharged from the service, 
and that Sullivan is illegally held in con- 
finement, but that he is not entitled to be 
discharged from his enlistment. 

With regard to Van Velsor*s case, the 
Act of Congress under which he was en- 
listed, authorizes the enlistment of boys 
between thirteen and eighteen years of 
age, with the consent of their parents or 
guardians. It is proved beyond a doubt 
that he was under the age of thirteen when 
he enlisted. His enlistment was therefor© 
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unauthorized and imralid, and be cannot 
fee legally held in the service of the 
United States. He never was legally in 
such service, and is not therefore, I 
think, subject to the exclusive jurisdiction 
of a court martial. If he has been guilty 
of any offence against the laws of the 
United States, whilst actually in their ser- 
vice, be may be tried by the civil courts of 
the United States, when properly charged. 
There appears, however, to be no process 
or charge against him from any court or 
magistrate, nor any ground for detaining 
him. 

In the case of Sullivan, it is contended 
that the consent of his mother, his fa- 
ther being dead, was not sufficient. I 
think otherwise. It is urged also that 
having been subjected to cruel treatment, 
bis obligations as an apprentice ought to 
be dissolved. I have no authority to 
terminate his enlistment if it was valid, as 
I think it was. I have in this case only 
the limited powers conferred on me by 
statute, but no general jurisdiction as a 
court. • 

I am of opinion, however, that his con- 
finement is illegal. The statute directs 
that if no legal cause be shown for the im- 
prisonment, the party shall be discharged 
from it. It appears that he and Van Vel- 
sor are confined in a storehouse in the 
Navy Yard, in irons, deprived of all ac- 
cess even by their relatives, and that they 
bave been in confinement there and else- 
where for about two months. No writ- 
ten charge has been preferred against 
them, nor does it appear that the secre- 
tary of the navy has been furnished with 
their names, or any information to enable 
a charge to be made against them, al- 
though by letter of 27th January last, he 
expressly requested Capt Mackenzie to 
furnish the names of the persons implica- 
ted, and information to charge them with 
a view to their arraignment before the 
approaching court martial. They are held, 
therefore, entirely upon a verbal accusa- 
tion, and that of an indefinite character. 

The 38th article of the rules and regula- 
tions of the navy requires a written charge 
to be exhibited to the officer convening 
the court, and a copy of it to be furnished 
with specifications to the person accused 
at the time of his arrest. These persons 
were arrested in port after the arrival of 
the Somen here, and there seems to be 
no reason why a charge should not by this 



time have been furnished to them, or at 
least presented to the secretary of the 
navy. This boy is as much entitled to 
be accused by charges and specifications 
as any other individual in the service. 
From the evidence of Mr. Heiskell, the 
person examined before me, it would 
seem indeed more than doubtful whether 
there is any ground for a charge, as he 
states that he cannot say that he saw 
either of these boys do any thing to 
lead him to suppose that they were con- 
cerned in the mutiny, and his statement is 
the only testimony before me implicating 
them. % 

But it is alleged that I have no juris- 
diction to inquire into the imprisonment 
of a person in the service of the United 
States, and that if the fact that he is in 
such service be established, the investiga- 
tion must there terminate. With every 
disposition to concede to the courts of the 
United States, as well civil as military, all 
the exclusiveness of jurisdiction which 
they can reasonably claim, and also to up* 
bold all salutary regulations for the disci- 
pline of the navy, I cannot admit the doc- 
trine to the extent to which it is contended 
for. 

It proceeds upon the principle that by 
entering the service of the United States 
an individual puts himself entirely be- 
yond the protection of the civil tribunals, 
or magistrates of the country, even in 
cases of the grossest abuse of his rights, 
and where a prompt remedy, such as 
that which it is the especial design of the 
yrtxt o£ habeas corpus to administer, may 
be absolutely necessary. The writ of 
habeas corpus is the most important safe- 
guard of human liberty, and although it 
cannot, I admit, be made the means of 
divesting the courts of the United States 
of their just jurisdiction, or of interfering 
prejudicially with the discipline of the 
navy, it may and ought to be made the in- 
strument of preventing the violation of the 
liberties of the citizen under the mere co- 
lor of authority. 

In the present case, I think the confine- 
ment is not warranted by the rules and re- 
gulations of the navy, and is therefore il- 
legal. That the wrongs of this individual, 
if he be unjustly confined, may be af- 
terwards redressed, is no reason for conti- 
nuing their infliction. The statute re- 
quires me to inquire into the facts stated 
in the return to the writ, and the causa 
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of the confinement or restraint. The 
facts and fiauae in this case are the en- 
listment, and a mere allegation that the 
individual is charged with mutiny. He 
is not confined by way of punishment or 
discipline. If be were, I snould not con- 
sider myself authorized to interfere. 

I desire to rest my decision entirely on 
the ground that the imprisonment is, under 
the circumstances, illegal, and that, as a 
civil magistrate, exercising authority under 
the habeas corpus act, I am authorized and 
bound to go so far as to inquire into and 
pass upon the question of the legality of 
suit] imprisonment. I may err in my 
conclusion, but such at least is my convic- 
tion. 

I do not mean to question the motives of 
any officer for keeping this boy in confine- 
ment. They may be, and probably are, 
such as fully to justify them in their own 
opinion ; but this consideration does not 
gender the confinement the more legal. 

J consider the imprisonment illegal, but 
remand Sullivan to the service. 

4 

JN CHANCERY. 

Before I^ord Lyndhurst, Chancellor. 

Quammer t. Colston. — May 9, June 21, 
Nov. 3, 1842. 

ILLEGAL CONTRACT. 

The com* will not interfere by injunction asainat a 
party who ifl suing another at law upon an I. O. U., 
part of the consideration for which ia made up of 
sums of mopey. each leaa than £10, won at cards, 
and of monies lent for the purpose of playing at 
public gaming-tables in a foreign country, it not ap- 
pearing that the games were illegal there, or that 
they would have been so if playedin England. 

The plaintiffs, who were executors of the 
will of G. W. Tobin, deceased, by their bill 
prayed, that the defendant, J. M. Colston, 
might be restrained from proceeding in an 
action at law, commenced by him against 
them, and might be decreed to deliver up 
to them a certain memorandum or acknow- 
ledgment, signed by the testator, and by 
which he acknowledged himself to be in- 
debted to the defendant in the sum of 5251. 
The bill charged, that no consideration was 
given by the defendant for the testator's 
note of hand % that the defendant and the 



testator, who had travelled together on the 
continent, were in the habit of earning at 
the public tables in the towns where they 
were staying, and also of playing privately 
together with cards and dice, and that they 
frequently played together when the testa- 
tor, who was alleged to have been addicted 
to drinking, was intoxicated, and that the 
defendant was usually successful, and that 
he won large sums of money from the 
testator in such gambling, and that the tes- 
tator paid the defendant sums of money to 
a large amount, which the defendant had 
so won as aforesaid ; that the whole, or 
some part of the said sum of 5267., for 
which the said alleged acknowledgment 
was given, was, in fact, won by the defend- 
ant in such gambling ; that the defendant 
sometimes lent the testator money to game 
with at the public tables ; and that if he, 
in fact, lent him the said sum of 5267., he 
lent the same for the purpose of enabling 
the testator to game, or to pay debts incur- 
red in gaming, and the same was lent by 
him at some time when, and in some place 
where, the testator, was gaming as afore- 
said, and was, in fact, used by the testator 
in gaming, and in paying debts incurred 
by gaming as aforesaid. The defendant, 
by his answer, stated, that in the summer 
of 1840, he and the testator, both of whom 
had been officers in her majesty's army, 
became acquainted at Baden-Baden, in Ger- 
many, and, after visiting various places in 
Germany, returned to England together in 
the same year ; that their hotel bills, tra- 
velling and other expenses, were, by mu- 
tual agreement, borne by them in moieties, 
and were generally paid by the defendant, 
so that, on their arrival in London, the 
testator was indebted to the defendant in a 
considerable sum of money for his moiety 
of such bills and expenses, and also for 
money lent to him by the defendant, and 
also for some small sums at different times 
lost at cards by the testator to the defend- 
ant ; that on the 29th of August, 1840, the 
defendant, at the testator's request, pro- 
duced the whole of the memorandums 
and vouchers, then in his possession, evi- 
dencing the state of the accounts between 
them ; after going through which accounts, 
a balance was struck between them 
amounting to 525/., for which the testator 
gave the defendant the note in question, 
almost immediately after which the de- 
fendant received payment of 501 on ac- 
count, whereby the debt became reduced 
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Co the sum of 4761 The defendant stated, 
that upon the settlement of accounts be- 
tween them, he bad handed over to the 
testator all the memoranda, bills, and ac- 
counts, which showed the particulars of 
his demand against the testator, who, as 
be believed, destroyed them ; and that he, 
defendant, had no memorandums, papers 
or writiogs showing such particulars, nor 
any recollection of them further than that 
about 25/., part of the 5201, was due to 
the defendant for money won at cards 
when he and the testator occasionally 
played together in their apartments during 
their travelling together, (the amount won 
or lost by the defendant of or to the testa- 
tor never exceeding the sum of ten Napo- 
leons, or 8/. 16*. &d. sterling British money,) 
and the residue was made up of various 
small payments, made from time to time 
by the defendant above his moiety of their 
joint expenses, and of various small sums 
of money, from time to time lent by the 
defendant to the testator. The defendant 
admitted that the testator, as well as he, 
the defendant, frequently played at the 
public tables in Baden-Baden, and other 
places in Germany, where they were 
staying, and that he frequently lent the 
testator money when he was playing at 
such tables, which money was used and 
employed by the testator in gaming at 
such tables, but not to the knowledge of 
the defendant, in payment of any debts 
incurred by the testator in gaming. Upon 
the motion of the plaintiffs, the Vice-Chan- 
cellor of England granted an injunction, 
restraining the defendant from proceeding 
at law, and directed the plaintiffs to pay 
the sum of 475/. into court From this 
order the defendant appealed. 

Wakefield and Bitton, for the defend- 
ant. — This is the first time the court has 
interfered in' such a case. The I. O. U., 
given by the testator, is a mere memoran- 
dum, and not a security, in obtaiuing 
which no advantage was taken of him by 
the defendant. It is but evidence of the 
debt claimed by the latter in his action at 
law, and the jury will give their verdict 
according as they do or do not give credit 
to the evidence. The gaming took place 
abroad, and is not within the provisions of 
the 9 Anne, c. 14. Moreover, it has been 
decided, that money won at play can be 
recovered at law. (Leapridge v. King, 1 
Peake's N. P. Cas. 32; Wettenhalt v. 
Wood, 1 Esp. 18.) The sums of money. 



admitted by the defendant to have been 
won at cards, were all under 10/., and 
therefore not within the statute. 

BetheU and EL E. Austen, for the plain- 
tiffs, contended that the case was one 
which called for investigation in a court of 
equity, where the truth of the statements 
in the defendant's answer, which were 
most unsatisfactory, could alone be sifted ; 
that the case resembled that of an account 
stated, and an action brought for the ba- 
lance of the account, it appearing that 
some of the items required investigation ; 
that a part of the consideration was 
clearly illegal, and that the defendant 
ought not to recover, unless he could sepa- 
rate the pure from the impure part of the 
transaction, which could not be done upon 
the evidence as it would be presented to a 
court of law. 

Wakefield, in reply. — Although gaming 
securities are, garoiug contracts are not 
within the statute of Anne. (Robinson v. 
Bland, 1 W. Black. 257; 2 Burr. 1077; 
Bargeau v. Warmsley, 2 Str. 1249 ; Alcin- 
brook v. Hall, 2 Wils. 309 ; M'Kinnett ▼. 
Robinson, 3 Mee. & W. 424.) It does not 
appear that the money was lent to, play 
with at games which would be illegal in 
this country, and the games were not ille- 
gal in the country where it was lent ; the 
transaction, therefore, cannot be impeached 
in this country. The plaintiffs nave no 
defence to this claim whieh cannot as 
well be made at law as in equity ; and the 
court never cancels that which merely con- 
stitutes the evidence of a debt. ( Wilkin* 
son v. L'Eaugier, 2 You. & C. 367.) 

Nov. 8. — Lord Chancellor.— In this 
case I do not see any sufficient ground for 
restraining the defendant from proceeding 
in his action at law. The memorandum is 
prima facie evidence of a debt, and there 
is nothing to show the consideration of the 
claim is illegal. It appears that the de- 
fendant and the testator travelled together 
on the continent, and agreed to divide 
their expenses. The defendant paid more 
than his proportion of their joint expenses, 
and the difference constitutes a portion of 
the debt claimed by him ; and to this no 
objection is made. Another part consists 
of sums of money lent by the defendant 
at the public table at Baden-Baden, and 
employed by the testator in gaming. I do 
not see what ground has been shown for 
saying that money cannot be recovered. 
It does not appear what games were 
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played, and there is nothing to show they 
would have been illegal even in England. 
Until the late case of M'Kinnell v. Robin- 
son, in the Court of Exchequer, it had 
been supposed, that in all cases, although 
securities given for money won at play 
were void by the statute of Anne, yet that 
the money might be recovered. . Barjeau 
v. Walmsley, Robinson v. Bland, and Wet- 
tenhaU v. Wood, were considered to be 
authorities to that effect. It was very pro- 
perly held, in M'KxnneU v. Robinson, that 
money lent to play at an illegal game 
could not be recovered. Those three 
cases were cited, but they do not affect 
the principle, that money lent for the pur- 
pose of enabling a party to do an illegal 
act with the knowledge of the lender, can- 
not be the foundation of an action at law. 
That rule, however, does not apply to the 
present case, for there is nothing to show that 
the games were not lawful in the country 
in which they were played. The presump- 
tion, as the tables were public, is, that they 
were legal. If it were proper to import 
private knowledge into the decision of this 
case, it is notorious that play is sanctioned 
in several parts of Germany, and is con- 
ducted under the regulations of the go- 
vernment. In M'Kinnell v. Robinson, 
Lord Chief Baron Abinger observes, that 
the decision, in Barjeau v. Walmsley, is 
questionable, and that, as to Robinson v. 
Mand, the money there was not lent to 
play at an illegal game. There is nothing 
to prevent the defendant from recovering 
the remaining portion of bis claim, which 
consisted of several small amounts of 
money won at cards. It does not appear 
that this was an illegal transaction at 
Baden, and certainly would not have been 
illegal in England, for the defendant states, 
that he did not win a sum amounting to 
10/. at any one sitting. As, therefore, the 
memorandum prima facie imports a debt 
due to the defendant in respect of a tran- 
saction, not shown to be illegal, I see no 
reason why the defendant should be re- 
strained by a court of equity from pro- 
ceeding at law. 



Before Vice-chancellor Wig ram. 
Havard v. Price. — Nov, 3 and 17, 1842. 

WILL— CONSTRUCTION OP. 

Testatrix gave "til the interest in the 32. per cent 
oonaols" to certain person*! and by her codicil, re- 



citing that WOOL wee doe to her from IL, directed 
that it might be placed in the 31. per cent eoneola.— 
Held, that the sum of 1500/. did not pass under tee 
bequest of stock contained in the will. 

The testratix in this cause having at the 
date of her will some 31. per cent, consoli- 
dated bank annuities, by her will be- 
queathed them in these words : — *' The in- 
terest of the 31. per cent, consolidated bask 
annuities, I leave to my dear daughter for 
her life," &c. The plaintiff Havard, who 
was the husband of the testatrix's daugh- 
ter, was indebted to the testatrix in the 
sum of 15007., for which she held In 
promissory note. She made a memoran- 
dum on her will in the following words: 
" Mr. J. Price, — as I have appointed yoa 
my executor, it is requisite that yoa 
should know I hold a note on Mr. Havard 
for 1600/. ; it is my desire at my death that 
it should be placed in the 3/. per cent, bank 
annuities." This memorandum was proved 
as a codicil to her will. A question was 
made, on the hearing of the cause, whether 
the 1500/. directed to be invested in the & 
per cent, would, when invested, pass un- 
der the bequest contained in the will, or 
whether it was undisposed of. 

Sutton, Sharpe, and Tovrianto, for the 
plaintiffs. 

RoupeU, M l Christie, Spurrier , Roe* and 
Birkbeck, for the several defendants. 

Nov. 17. — Sir Jambs Wigram, V.C., 
was of opinion that the 1500/. did not pass 
by the bequest of the 3/. per cent, stock 
contained in the will. It could not be 
said that the testatrix was possessed of 
this sum as stock, either at the date of her 
will or at her death, for it was not invested 
at either of those periods. She had sim- 
ply directed that the money due from the 
plaintiff should be laid out in the purchase 
of stock, without disposing of it when pur- 
chased ; and he must therefore declare 
that it was undisposed of by her will. 



COURT OP QUEEN'S BENCH. 
Sittings in Banc in Michaelmas Term. 

Before Lord Denman, C. J., and Judges 
Patteson, Williams, Colkriogk an* 

WlGHTMAN. 

Colnaghi v. Wabd. — Nov. 8, 1842. 

Declaration for breach of contract* in not detirenng 
an engraved plate to be published. Plea, that there 
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was no note of the 
ance of the statutes, 



t in writing, in parsu 

Geo. 2, c. 13, and 17 6i>. 3, 



c. 57— Held, bad on demurrer, for not containing an 
averment of all the facta necessary to bring the plate 
under protection of those statutes. 

Assumpsit. The declaration stated that 
in consideration that tbe plaintiffs had 
then advanced divers sums of money to 
the defendant to enable him to finish a cer- 
tain engraving from a certain picture, and 
would publish the same on the defendant's 
account, at an allowance of 507. per cent., 
the defendant promised the plaintiffs to 
deliver the plate of the said engraving 
within seven weeks from tbe 15th day of 
January. Breach, that defendant did not [ 
deliver the said plate. Plea, that the en- | 
graving was and is an engraving hereto- ' 
fore, to wit, on the 15th day of Janu- j 
ary, in the year of our Lord 1840, in a part \ 
of Great Britain, to wit, in the county of ! 
Middlesex, engraved and taken by the de- : 
fendant from a picture, to wit, the portrait 
of the Duchess of Richmond, by Sir Tho- 
mas Lawrence ; and the defendant at the ' 
time of making the promise was and is the 
engraver and proprietor thereof, within the 
true intent and meaning of the statutes in 
that behalf made ; and had not in any way 
published tbe said engraving and print; 
and the said promise was made by the 
defendant in order to enable the plaintiffs 
to print, publish, sell, and dispose of co- 
pies of the said engraving and print, and 
for no other purpose, as the plaintiffs 
well knew ; and the said promise was not, 
nor is contained in any writing signed by 
the defendant with his own hand, in the 
presence of and attested by two or more 
credible witnesses, contrary to the form 
of the statutes in such case made, verifi- 
cation, demurrer, assigning for causes, 
that the plea is an argumentative traverse, 
and indirectly only, and argumentatively, 
traverses the allegation in the declaration, 
that the defendant agreed to deliver the 
plate for the purpose of publication, as 
stated in the declaration, in that it merely 
says that the contract was for the purpose 
of enabling the plaintiff's to publish copies 
of the engraving, and for no other purpose, 
contrary to the statutes ; also, the statutes 
alluded to do not apply to copies or prints 
taken from a lawful plate ; also, that the 
plea is uncertain, in that it does not ap- 
pear certainly whether the defendant 
means to say that the contract was to en- 
able the plaintiffs to take copies or prints 



from the original plate, or to copy the 
plate and take copies from such copy. 

Sir F. Pollock, A. G., in support of the 
demurrer. — The statutes upon which this 
question turns, are the 6 Geo. 2, c. 13, 
" An Act for the encouragement of the 
arts of designing, engraving and etching 
historical and other prints, by vesting the 
properties thereof in the inventors and 
engravers, during the time therein men- 
tioned;" and the 17 Geo. 3, c. 67, "An Act 
for more effectually securing the proper- 
ty of prints to inventors and engravers, 
by enabling them to sue for and recover 
penalties in certain cases." The 1st sec- 
tion of stat. 8 Geo. 2, c. 13, vests the copy- 
right of prints in the inventor for the term 
of fourteen years from the day of the first 
publishing thereof, which shall be truly 
engraved with the name of the proprietor 
on each plate* and printed on every such 
print or prints. The plea says, You 
(the plaintiffs) lent me money, and I 
agreed to give you the plate as my agent 
— you shall sell as my agent at certain 
profit : this was done to enable you to 
sell my prints, but you cannot sell my 
prints without my consent in writing. But 
this statutory protection is only given to 
that plate and to those prints which have 
the name of the 'proprietor and the date 
of theefirst publication ' upon them. Tbe 
defendant says, that he is the engraver 
and publisher, within tbe meaning of the 
statutes ; but he must show that he has 
complied with tbe conditions of tbe sta- 
tutes. (Brooks v. Cock, 3 Adol. & Ell. 
138, and Thornton v. Symonds, 5 T. R. 41.) 
Supposing it were alleged on the record, 
and admitted by the demurrer, that the 
name and date were upon tbe plate and 
the prints, still tbe statutes are inapplica- 
ble to tbe plate itself ; tbey were not in- 
tended to protect it. Taking a man's 
plate, and striking off copies is not with- 
in these statutes. The plate is protected 
by the common- law. The object of these 
statutes is ta prevent the making of base 
copies and piracies ; this is not a piracy. 
Murray v. Heath, (1 B. & Ad, 804,) deci- 
ded that the statutes do not apply to an 
engraving taken from a lawful original 
plate. 

Sir W. W. FoUeU, S. G.— The question 
under the statutes, 8 Geo. II., c. 13, and 
17 Geo. III., c. 57, is, whether a contract 
for assigning the copy-right, or passing 
away the profits in prints, is a binding one 
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without tbe formalities required by those 
statutes. The plaintiffs made an agree- 
ment with the defendant, that he should 
give them an engraving and the right to 
publish for fourteen years, and half the 
profits. That is not a legal contract with- 
out a note in writing signed by the defend- 
ant in the presence of two witnesses. It is 
argued, that the statutes only apply where 
there has been a piracy of the original 
plate; but this question arises upon the 
second section of the former statute, which 
relates to the ^purchase of plates, and the 
assignment of tbe copy-right therein, ex* 
em p ting purchasers from the penalties of 
tbe act. By statute 8 Anne, c. 19, (for the 
protection of literary property,) every as- 
signment of copy-right must be in writing ; 
{Power v. Walker, 3 M. & S. 7 ;) where 
Lord Ellen borough said, " If the license 
to publish, which is the lesser thing, must 
be in writing a fortiori the assignment, 
which is the greater thing, must also be." 
Here the plaintiffs are to publish, and 
have the whole power over the plate, only 
paying 501. per cent ; a bargain of this na* 
ture must be in writing. It is said, that 
the plea should contain an averment that 
the name and date are on the plate ; but 
such an averment ought to have been made 
by the plaintiff if it was important. 

In BrackweU v. Harper, (2 At*. 92,) 
Lord Hardwicke thought that the statute 
was merely directory as to the day of pub- 
lication being annexed at the foot of tbe 
print. Rowworth v. Wilkes, (1 Camp. 94,) 
is an authority to the same effect. Brooks 
v. Cock, was a demurrer to a plea in an 
action for penalties. Murray v. Heath, 
was an action for pi racy, this is for a breach of 
contract ; in that case the second section 
was not adverted to. 

Sir F. Pollock, A. G., in reply.— The 
modern case is opposed to the opinion of 
Lord Hardwicke. Murray v. Heath has 
made the law clear. There is no averment 
in tbe plea of any thing to show that the 
plate is within the act. 

Lord Dknman, C. J., delivered the 
judgment of the court*— The latest autho- 
rity must prevail. If a person wishes to 
avail himself of the provisions in a statute, 
be must aver all that is necessary to bring 
him within tbe protection given by tbem 
with regard to the other points, we do not 
think it necessary to say any thing. 

Judgment for plaintiff* 



LAW OP ATTORNEYS. 

ATTORNEY AND CLIENT. 

Lord Redesdale says, in his Treatise 
on Pleading, p. 153, 3d edit. ; p. 189, 4th 
edit., " Where bills have been filed to im- 
peach deeds, on the ground of fraud, attor- 
neys, who have prepared the deeds, and 
other persons, who have been concerned 
in obtaining them, have been frequently 
made defendants as parties to the fraud 
complained of, for the purpose of obtain- 
ing a full discovery, and no case appears 
in the book of a demurrer by such a party, 
because he had no claim of interest in the 
matter in question by the bill ; and in the 
case of Le Texier v. The Margrarbu of 
Anspach, 15 Yes. 159, Lord Eld on say*, 
" Where an attorney, or other agent, is so 
involved in the fraud charged by tbe bill 
that, though a reconveyance or other relief 
cannot be prayed against him, a court of 
equity will, rather than that tbe plaintif 
shall not have his costs, order tbe agent to 
pay them ; if he is made a party, tbe plain- 
tiff must pray that he may pay the costs, 
otherwise a demurrer will lie.' y In Btnda 
v. Stewart, (1 Sch. & Lef. 209,) Lord Re- 
desdale acted on the opinion expressed in 
his work on pleading, and in a late case, 
Beadles v. Burch, (4 M. & C. 332.) Sir 
Launcelot Shadwell, V. C, has beld, that a 
solicitor, who has joined his client in prac- 
tising a fraud, may be made a co-defendant 
to suit, to set aside the transaction. 
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A Judge in (he itoekt.— The celebrated Lord Co* 
den, who was on a visit to Lord Dacre, was waliiag 
with a friend, and became desirous of becoming prac- 
tically acquainted with every thing that met bis ob- 
servation ; among other objects that attracted bis at* 
tention was the parish stocks. " I should like," said 
his lordship, " to try the effect of the stocks ; open 
them for me, and let me judge of the nature of the 
punishment." His friend did so; and bis loiibaa? 
was accordingly placed there ; — his friend being of 
a studious turn of mind, walked on and forgot where 
he had left his lordship. The Earl being unable to 
eitricate himself, asked a countryman who was last- 
ing to release him. "D'ant ee wish he me git it* 
said the Bumkbi, " ee war not put thare far naething?* 
In a case that was shortly afterwards argued befow 
his lordship, a barrister, in the course of bis address, 
treated tbe punishment of the stocks as being verr 
slight.—" Stop," said his lordship, "I bare myself 
been ia the stocks, and 1 assure you that tbe Ban- 
ishment is no joke." 



seven, far 



—•In page 
•hop*'r« 



read "trope. 11 



THE 




4tt>* 





fettm* 



Vol. I. 



MARCH 4, 1943. 



No. 21. 



REMARKABLE TRIALS— No. 3. 



awCVHMTAHTlAL BttMNCC. 

Bmndr* Case. 

In the year 1742, a case, of a very re- 
markable nature, occurred near Hull* A 
gentleman, traveling to that place, was 
stopped late in the evening, about seven* 
miles from the town, by a single highway- 
roan, with a mask on hts face, who robbed 
him of a purse containing twenty guineas. 
The highwayman rode off by a different 
path, full speed, and the gentleman, 
frightened, but not injured, except in 
purse, pursued his journey. It was grow- 
ing lste, however, and, being naturally much 
agitated by what had passed, he rode only 
two miles farther, and stopt at the Bell- 
Inn, kept by Mr. James Brunei). He 
went into the kitchen to give directions for 
his supper, where he related, to several 
persona present, the fact of his having 
been robbed ; to which he added this pe- 
culiar circumstance, that when he travelled 
he always gave his gold a peculiar mark, 
and that every guinea in the purse taken 
from him was thus marked. Hence, he 
hoped the robber would be detected. Sup- 
per being ready, be retired. He had not 
long finished his supper, when Mr. Brunell 
came into the parlor where he was, and 
after the usual inquiries of landlords as to 
the guest's satisfaction with his meal, ob- 
served, •• Sir, I understand you have been 
robbed, not far hence, this evening. 1 ' " I 
have, sir," was the reply. #l And your 
money was marked V continued the land- 
lord. M It was," said the traveller. «• A 
circumstance has arisen/ 9 resumed Mr. 
Brunell, " which leads roe to think that I 
can point out the robber. Pray, at what 
time in the evening were you stopped 1" 
" It was just sitting in to be dark," replied 
the traveller. " The time confirms my 
suspicions/' said the landlord; and he 
then informed the gentleman that he had a 

41 



waiter, one John Jennings, who had of 
late been so very full of money, and so 
very extravagant, that he (the landlord) 
had been surprised at it, and had deter- 
mined to part with him, bis conduct being 
every way suspicious; that long before 
dark that day, he bad sent out Jennings to 
•change a guinea for htm ; that the man 
had ouly come back since the arrival of 
the traveller, saying he could not get 
change ; and that seeing Jennings to be in 
liquor, he bad sent him to bed, determined 
to discbarge him in the morning. Mr. 
Brunell continued to say, that when the 
guinea was brought back to him, it was 
uot the same which he had sent out for 
change, there being on the returned one a 
mark, which he was very sure was not 
upon the other ; but that he should pro- 
bably have thought no more of the matter, 
Jennings having frequently had gold in his 
pocket of late, had uot the people in the 
kitchen told bim what the traveller bad 
related respecting the robbery, and the 
circumstance of the guineas being marked. 
He (Mr. Brunell) had not been present 
when this relation was made, and unlucki- 
ly before he heard of it from the people in 
the kitchen, he had paid away the guinea 
to a man who lived at some distance, and 
who had now gone home. " The circum- 
stance, however/' said the landlord in con- 
clusion, "struck me so strongly, that I 
could not refrain, as an honest man, from 
coming and giving you information of it." 
Mr. Brunell was duly thanked for his 
candid disclosure. There appeared from 
it the strongest reason for suspecting Jen- 
nings ; and if, on searching him any others 
of the marked guineas should be found, 
and the gentleman could identify them, 
there would then remain no doubt in the 
matter. It was now agreed to go up to 
his room ; Jennings was fast asleep ; his 
pockets were searched, and from one of 
them was drawn forth a purse, containing 
exactly nineteen guineas. Suspicion now 
became certainty ; for the gentleman de- 
clared the purse and guineas to be ideuti- 
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cally those of which he had been robbed. 
Assistance was called ; Jennings was 
awaked, dragged out of bed, and charged 
with the mbbery. He dented it firmly, 
but circumstances were too strong to gain 
him belief. He was secured that night, 
and next day taken before a justice of the 
peace. The gentleman and Mr. Brunei I 
deposed to the facts upon oath, and Jen- 
nings, having no proofs, nothing but mere 
assertions of innocence which could not 
be credited, was committed to take his trial 
at the next assizes. 

So strong seemed the case against him, 
that most of the man's friends advised him 
to plead guilty, and throw himself on the 
mercy of ihe court. This sdvtce he re- 
jected, and when arraigned, plead not 
guilty. The prosecutor swore to the fact 
of the robbery ; though, as the thing took 
place in the dusk, and the highwayman 
was in a mask, he could not swefar to the 
petson of the prisoner, but thought him of 
the same stature nearly as the man who 
robbed him. To the purse and guineas, 
when they were produced in court, he 
swore — as to the purse positively, and as 
to the marked guineas, to the best of bis 
belief; and he testified to their having been 
taken from the pocket of the prisoner. 

The prisoner's master, Mr. Brnriel), de- 
posed as to the sending of Jennings for 
the change of a guinea, and to the waiter's 
having brought back to him a marked one, 
in the room of one he had given him un- 
marked. He also gave evidence 88 to the 
discovery of the purse and guineas on the 
prisoner. To consummate the proof, the 
man, to whom Mr. Brunei! had paid the 
guinea, as mentioned, came forward and 
produced the coin, testifying at the same 
time, that he had received it on the even- 
ing of the robbery from the prisoner's 
master, in payment of a debt; and the 
traveller, or prosecutor, on comparing it 
with the other nineteen, swore to its being, 
to the best of his belief, one of the twenty 
marked guineas taken from him by the 
highwayman, and of which the other nine- 
teen were found on Jennings. 

The judge summed up the evidence, 
pointing out all the concurring circum- 
stances against the prisoner; and the jury, 
convinced by this strong accumulation of 
circumstantial evidence, without going out 
of court, brought in a verdict of guilty. — 
Jennings was executed some little time 
afterwards at Hull, repeatedly declaring 



his innocence up to the very moment of 
his execution. 

Within a twelvemonth afterwards, Bru- 
nei), the master of Jennings, was bind/ 
taken up for a robbery committed on a 
guest, iu his bouse, and the fact being 
proved on trial, he was convicted, and or- 
dered for execution. The approach of 
death brought on repentance, and repes* 
tance confession. Brunell nut only ac- 
knowledged himself to have been guilryof 
many highway robberies, but owned bis- 
self to hare committed the very one k 
which poor Jennings suffered. 

The account which Brunell gave w* 
that, after robbing the traveller, be p 
home before him by swifter riding, and by 
a nearer way. That he found a man s 
home wailing for him, to whom he owed a 
little bill, and to whom, not haviogeowgi 
of other money in his pocket, be gro 
away one of the twenty guineas which kt 
had obtained by the rubbery. Piesetflj 
came in the robbed gentleman, who, wbfc 
Brunell, not knowing of bis arrival, wait 
the stable, told hie tale, as before retort 
in the kitchen. The gentleman bad acwfr 
ly left the kichen before Branell entered 
it, and there, to his consternation, heard* 
the facts, and of the guineas being marked 
He became dreadfully alarmed. Tke 
guinea which he had paid away be dim 
not to ask back again ; and as the affeirot 
the robbery, as well as the circumatMtt 
of the marked guineas, would soon bea«* 
publicly known, he saw nothing before bis 
but detection, disgrace and death. h»t** 
dilemma, the thought of accusing ssdsac 
Hiking poor Jennings occurred to bis 
The state of intoxication in which Jenaitf 
was, gave him an opportunity of excell- 
ing the money in the waiter's pocket. 

IN BANKRUPTCY. 



17. S. District €•«•* for ttw ■ 
•f Aew-V«ilu 



Before the Hon. S. R. Betts. 

In the matter of Edward H. Lcdlo*,« 
Bankrupt 

A fowling- piece, pistol, fishing tackle, painting, Ac- 
are not necessaries wirhin the purview of ib« *Jj 
and cannot be rat apart a a such, nor can s wiio» 

. and breast pin of the bankrupt be cooaidfftd **f 
ing appaiel or necessaries. , . 

The assignee cannot claim articles of jewelry of u« 
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bankrupt 1 ! wife, which were riven to her prior to 
ra arrive, end wbicli have continued in her nee ever 
since, nor can he claim such gifts by the hueband to 
hie wife of persona! ornaments or attire, ae were 
compatible in value and character with hie ctietun* 
stances at the time they were made* 

This eaae came before ibe court for deci- 
sion on the report of Commissioner Camp- 
bell. 

The assignee had set apart to the use of 
the bankrupt various article* at necessaries, 
and also articles of jewelry belonging to 
the wife of the bankrupt, and sume as 
part of his wearing apparel. 

Exceptions were taken to the allow- 
ance, and the decision of the assignee, 
with the exceptions, were referred to the 
commissioner tor proof and a repot t there- 
on. 

Various articles were excluded by the 
commissioner from the list of necessaries, 
and it was submitted as a question for the 
court to dispose of whether the djacretion of 
the court might not extend to reserving for 
a bankrupt articles valuable chiefly causa 
qfieciionis as heir-looms, family pictures, 
donations as tokens or memorials, &c, &c, 
although not coming within any fair inter- 
pretation of the term necessaries. 

Peter Clark, for the bankrupt 

W. C. H. WaddeU, official assignee in 
person. 

ficrrs, J.— I affirm the decision of the 
commissioner that the fowling-piece, pis- 
tol, fishing tackle, and paintings, are not 
necessaries within the purview of the act, 
and cannot be set apart as such, and I also 
decide that the watch and breast pin of 
the bankrupt are not wearing apparel or 
necessaries which can be exempt from the 
operation of the statute. 

Does the exception in the act adroit of 
a construction leaving a discretion with an 
assignee to surrender to a bankrupt things 
which can be classed neither under wear- 
ing apparel, household furniture, or neces- 
saries i 

The proviso is that there shall be except- 
ed from the operations of the provisions 
of this section the necessary household 
and kitchen furniture, and such other arti- 
cles and necessaries of such bankrupt as 
the said assignee shall designate and set 
apart, having reference in the amount to 
the family, condition and circumstances of 
the bankrupt, but altogether not to exceed 
iu value ia any case, the sum of $300, and 
also the wearing apparel, etc., fee* dec 



The body of the section having trans- 
ferred to the assignee all property and 
rights of property of a bankrupt of every 
name and description, it is supposed that 
the power to except is as broad as the 
vesting one, and that accordingly the as- 
signee exercises in this respect an absolute 
discretion within the limits of $300, and 
subject only to appeal to the court 

This appeal, it that construction of the 
act is correct, would effect only the amount 
and not the particular reserved. A deci- 
sion of Judge Story, in the first circuit, 
upon this clause, strongly favors the claim 
that the assignee may assign ad libitum 
from the effects of the bankrupt within the 
limitation of $300. He says it is compe- 
tent for the assignee under the proviso to 
allow $126 cash expended by the bank- 
rupt for the board of his family , (5 Law 
Rep. 13,) and clearly if money might be 
appropriated as falling within the descrip- 
tion of other articles and necessaries, it 
must follow that congress have only in- 
tended by the proviso to deny the bank- 
rupt a reservation exceeding $300, but 
have not restricted the denomination of 
property that he may enjoy -within that 
value. 

It is not intended to trench upon the de- 
cision in the first circuit iu respect to the 
power of the assignee to admit cash as 
within the articles and necessaries referred 
to by the act, that question not being now 
raised for decision ; it only becomes im- 
portant to determine whether articles of 
mere fancy or taste, or cooveniency may 
be excepted from transfer to creditors. 

It seems to me that the statute contem- 
plates in this privilege only that description 
of property which is palpably of immedi- 
ate necessity to the bankrupt or his family. 
Those things named are emphatically of 
that character, and it would not romport 
with the cautious designation of furniture 
and wearing apparel as particulars to be 
reserved, to employ terms in connection 
with these which would embrace the same 
things and an unlimited range beyond 
them. 

The " other articles and necessaries" ought 
accordingly to be understood as having re- 
lation to things, not precisely furniture or 
wearing apparel, but manifestly usful to 
the individual or his family in a like sense. 
Provisions in the house, the common im- 
plements or tools of trade, by which a 
daily support is gained* may justly be 
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ranked in that class : and I am inclined to 
hold that in this case the auction stand and 
flags, as things in daily use aud necessary 
to the business of the bankrupt, fairly fall 
within the catalogue of articles that may 
be exempted. 

This however, cannot with like justice 
be said of the clock, desks, &c, for they 
are in no way peculiar to this employment 
and at most can be claimed as mere con- 
veniences. 

I adhere to the opinion pronounced in 
Kasson's esse, and founded upon our own 
laws and the bankrupt act, that the assig- 
nee cannot claim articles of jewelry given 
the wife previous to marriage and continu- 
ing in her use since. It is unnecessary to 
repeat here the reasons and authorities 
upon which that decision was based. 

So also I still maintain that gifts from 
the husband to the wife of personal orna- 
ments or attire, compatible in value and 
character with his circumstances at the 
time, are the sole property of the wife, her 
paraphernalia under one law, which his 
creditors cannot dispossess her of, nor do 
they pass on his bankruptcy to his assig- 
nee, 

I am aware Judge Story questions this 
doctrine, (5 Law & 11, Grant* § case,) and 
it in no way devolves upon me to controvert 
the positions or conclusions he deduces 
from the general or local law upon the sub- 
ject, for I am persuaded the decision of 
this court may be sustained without any 
conflict with the principles enforced by 
that surpassingly sagacious and learned 
judge. 

In the case referred to, it is said by the 
court with a just and impressive sensibility, 
that in regard to mourning rings given by 
third persons to the wife since her mar- 
riage, "they are, from their very nature 
and character, purely personal as for her 
sole and separate use as memorials of the 
dead, and also of the affection of the living. 
They are sacred and cannot be touched 
either by the husband or bis creditors," 

But the inquiry must spring out of that 
proposition with striking pertinency and 
significancy: upon what doctrine of the 
law a respect and sympathy for one species 
of token or relic may be exercised that 
does not equally authorize it with regard 
to any other ? Why is not a marriage 
ring, or birth-day gift, also an object of af- 
fection, and a tender memorial between the 
living or towaid the dead t 



And if the connection of the subject 
with sentiments of an elevated or touching 
character may secure such donations, a 
dedication discharged of the claims of a 
husband's creditors, what principle of the 
law regulates that exemption by conside- 
rations of value? And why will not tbe 
wife endowed by a loved parent or relative 
wilh jewelry or plate, or furniture or equip- 
age be equally entitled to maintain a spe- 
cial and sole property in those memorials 
of anection 1 And if the generality of 
the doctrine is to be restricted to particu- 
lars of personal ornaments or attire, what 
consideration referred to can sanction the 
privilege as to one article, that doea net 
also exempt the others ? 

The doctrine of the common law weald 
be unqualified that all the wife's personal 
property and effects in possession, vest 
absolutely in tbe husband, (2 RaU, 143.) 
and of coarse pass under an assignment is 
bankruptcy. 

It is only under the administration of 
the common law rules, as modified and ba- 
raanized by courts proceeding according 
to tbe course of the civil law, that the dis- 
tinct interest of the wife becomes recog- 
nized and protected, aided in some in- 
stances by a more tolerant and heedful re- 
gard to her interests in acts of legislation. 

The commissioner reports that the jew- 
elry of the wife, valued by tbe aasignee at 
9186 74, consists of antinuptial gifts to 
her, and that a diamond ring and chain 
valued by tbe assignee at $21, were present* 
ed by her husband siace their marriage, and 
when his circumstances would warrant it 

These two last articles I think she k 
also entitled to retain. The first mil 
within the principle before adjudicated 
and settled in this court. It has been sup- 
posed the qualification expressed in Kas- 
son's case, that the presents should be 
suitsble to the condition of the bankrupt 
at the time, and reasonable and appropri- 
ate in their character, was introducing a 
new distinction into the law of property, 
and affecting to give a consideration to 
one condition of life that would not be 
yielded to every other, and thus according 
privileges to individuals, because of for- 
mer affluence which are not shared by 
others, when both are reduced to a com- 
mon level of poverty. 

I do not assume the assertion of any 
novelty in this respect, or apply the dis- 
crimination upon any supposed inaereat 
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distinction* between one class and another 
in society in relation to rights or privi- 
leges ; but I follow submissively, though 
cautiously, the direction of the Act of 
Congress in this behalf, and the plain role 
prescribed by our state legislation in 
kindred cases. 

The reservation in every respect is to 
be determined in the language of the 
act, " having reference, in the amount, 
to the family, condition, and circumstances 
of the bankrupt." — "Condition" being ma* 
nifestly used in relation to his position, 
personal or relative, and "circumstances" 
necessarily expresses something antece- 
dent, because the operative clause of this 
very section had taken every vestige of 
property from him, leaving him as desti- 
tute in existing circumstances as if he 
had never been other than one of the 
most impoverished of the human family. 

The court, accordingly, in determining 
what may be reserved for, or delivered 
back to the bankrupt, is compelled to 
consider in what condition of life, and 
under what circumstances of estate, he 
bad enjoyed that of which he is now de- 
prived, and a portion of which he is per- 
mitted to receive back through the officers 
of the law. 

So the state statute declares where 
a man dies leaving a family and a widow, 
" the clothes of the widow, and her orna- 
ments, proper for ker station" shall not be 
considered assets, (2 JR. S. S3, sec. 9,) and 
cannot accordingly be appropriated to the 
payment of her husband's debts, whatever 
may be the condition of his estate as to 
solvency. 

These solemn acts of legislation denote 
that courts in awarding the reservation of 
ornaments to a wife or widow, even when 
the rights of creditors come in competi- 
tion, must be governed by a regard to the 
condition* circumstances, and station in life 
of the husband at the time the reserved 
property was enjoyed. 

In this case the decision of the assignee 
and report of the commissioner are affirm- 
ed with the exception of the articles be- 
fore pointed out. 



In the matter of the petition of The 
Creditors op Scuddbr, Wilcox and 
Oqden, for a Decree of Bankruptcy. 

Waera* pattern for sdeoree^iiwttuwwsetonnei- 



ly answered by the parties against whom it was 
sought by a denial of the material facta, although 
an order of reference waa taken out by them on ob- 
jection* filed, they were not bound to go on with 
their f roofs. It waa incumbent on the creditora 
(they being the affirmative parties) to support their 
petition. 

This was a proceeding in invhum. The 
petition was formally answered under oath 
by the bankrupts, who alleged that no act 
of bankruptcy had been committed by 
them, and an order of reference to Com- 
missioner Campbell was taken out by them 
on their objections. 

At the meeting before the commissioner, 
the counsel for the creditors contended, 
that the parties sought to be declared 
bankrupts, having filed their objections to 
the petition for a decree, and having taken 
out an order of reference on their own be- 
half, were bound to go on with the proofs. 

The commissioner decided, that the pe- 
titioners must first introduce proof to sup- 
port their proceedings; but at the instance 
of counsel he adjourned the point to the 
court for direction. 

R. M. K. Strong, for the bankrupt. 

Nash and Noble* for the creditors. 

Betts, J. — This question was settled in 
substance, in the case of John Harper Smith, 
(November 12, 1842,) in which the court 
ruled, that the proceedings before the 
commissioner on ati issue, were to accord 
substantially with those in similar cases in 
chancery suits. 

The English practice in bankruptcy is 
clearly to the same effect. 

The creditors' petition is enough to ob- 
tain a fiat in the first instance, but when 
answered and brought to hearing, the cre- 
ditors are bound to support it by testimony, 
and even, it seems, that if they answer a 
petition of the debtor to vacate the fiat, 
the respondents hold the affirmative, and 
must be the actors in maintaining the issue. 
(Arch. Bank. Prac, last edit. 367—370 ; 
Cases cited* ComxpCs Dig. Bank. D. 1, notes; 
Petersdorfs Abr. Bank.) 

Our act, like the English statutes of Eli- 
zabeth and James, authorizes the proceed- 
ings on the petition of a creditor without 
requiring it to be under oath. But in 
England the practice is to require the pe- 
tition to be sworn. (Com. Dig. Bank. D. 
1, note C.) And now the affidavit of the 
creditor is required by the act of 3 and 4 
William I V., ch. 41,* 12. 

It was accordingly incumbent in this 
case on the creditors to produce proofs in 
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support of their petition, and it must be 
certified to the commissioner, that he pro- 
ceed and take the proofs, the creditors 
being the affirmative parties thereto. 



In the Matter o/E. D. Com stock, a Bank- 
rupt. 

A pew in a church cannot be eet aptrt by the assignee 
fur the bankrupt 

This case came before the court on ex- 
ceptions to the assignee's report, setting 
apart necessaries, &c, to the bankrupt, 
because the assignee had refused to include 
in property set apart, a pew in the Madi- 
son-street church. 

it. Crist, for bankrupt. 

W. C. H. Waddell, in person. 

Bktts, J. — However desirable it may 
be that this conveniency should be allowed 
a bankrupt and his family, I do not think 
it one of those things contemplated by the 
act, and which the assignee may he com- 
pelled to set apart. It is no more than de- 
sirable and convenient, and cannot be 
ranked with the articles classed by con- 
gress as necessaries. The other articles 
should be ejusdem generis as to utility to the 
family. 

Thie exception cannot be supported, 
and is overruled. 



V. ft. Metrics Cmmrt for the If •riborai District 
•f M«w.V«rk. 

Before the Hon. Alfred Conkling. 

In the Matter of Elam Rust, an involun- 
tary Bankrupt. 

The personal property of a bankrupt paean to the 
assignee in virtue of a decree of bankruptcy, not- 
witbatandiag the delivery to the abet iff of an exe- 
cution againat the bankrupt, prior to the filing of the 
petition. 

It teems that an actual levy before petition filed, 
would give to the plaintiff mien a lien or prior iiy as 
la protected by the bankrupt act 

The decree of bankruptcy in compulsory cases, as in 
i of voluntary application, opeiatea by relation 



back to the time of filing the petition, at least. 
Whether ita operation does not also extend to the time 
of committing the act of bankruptcy, except so far 
as tbe doctrine of relation ia limited by the Oral pro- 
viso of tbe second section of ths*bankrupt act, 
qwert. 

This case came before the court on the 
petition of the assignee of the bankrupt. 
A statement of the particular facts ia un- 



necessary, as the principal points decided 
and discussed will ho readily understood 
from the following extract from the opinion 
delivered. 

Hall, for the assignee. 

How, contra. 

Conklino, J. — The mere delivery of an 
execution to the sheriff, does not give to 
the judgment creditor a lien which will 
prevail over tbe title acquired by tbe assig- 
nee to the personal effects of the defendant 
in the execution, under a decree of bank- 
ruptcy against him. Such is the established 
doctrine of the English courts ; and there 
is nothing in the laws of this state, or in 
tbe bankrupt act, requiring or warranting 
a different rule. 

By the delivery of the execution to tbe 
sheiiff, the property of tbe defendant is 
bound for some purposes ; but the title to 
tbe property remains in him, and passes to 
the assignee. Snellcombe v. Crowe H aL 
Ld. Ray, 252 ; Cooper v. Chitty et al. t 1 
Bl. Rep. 66. S. C. 1 Bur. 20 ; Marsh v. 
Lawrence, 4 Co wen's Ben. 61. 

As no levy was made in this case until 
after the institution of proceedings in 
bankruptcy, it is unnecessary to decide 
whether even a levy would have been suffi- 
cient to give a lien as against the assignee. 
I have met with no decision to this effect 
A decree of bankruptcy is in tbe nature of a 
statute execution for all the creditors, and 
vests the propel ty of the defendant, ipse 
facto, in the assignee. Strictly speaking, 
the title of the defendant is not divested 
by the seizure under an execution. Still, 
however, the plaintiff may, in virtue of the 
levy, acquire such a lien or priority as it 
was the intention of congress to protect ; 
and as, by the laws of this state, the right 
thus acquired is superior to thai acquired 
by a subsequent bona fide purchaser for a 
valuable consideration, (Button v. Peri, 11 
Wend. 648,) there seems to be much rea- 
son for holding it to be within the saving 
of the bankrupt act. 

For the reason already stated, it is also un- 
necessary to decide what would have been 
the effect of a seuture of the goods of the 
bankrupt on execution, befote the filing of 
the petition on tbe 7th of August last, but 
after the day, (the 4th of March last,) on 
which tbe act of bankruptcy was committed. 
According to tbe well-known doctrine of 
the English courts, the adjudication of 
bankruptcy extends back, by relation, to 
the time of the act of bankruptcy, bow* 
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over remote ; and avoids all the acts of the 
bankrupt. The maxim being, that a bank- 
rupt can bold no property, and that all his 
property, from the time of the act of bank- 
ruptcy, vests by relation in the assignee. 
This doctrine prevailed with some limita- 
tion until 1825, when, in the consolidated 
bankrupt act passed in that year, a saving 
(like that contained in the 2d section of our 
act) was inserted in favor of persons deal- 
ing with the baukrupt in good faith, and 
without notice of the act of bankruptcy, 
more than two month* before the date, and 
issuing ef the commission. In giving a 
construction to our act, with respect to vo- 
luntary applicants, the courts have very 
properly held, that the decree of bankrupt- 
cy extends back by relation to the time of 
filing the petition. This gives to the de- 
cree a retro-active operation as extended, 
as the nature of this class of cases admits. 
With respect to compulsory cases, I am 
not aware that any decision has been made 
upon this point. What construction ought 
to be given to the act in this respect, is a 
question of great importance. The prin- 
ciple of relation is, in effect, adopted by 
the 2d section in declaring all future Day- 
men s, &c, made for the purpose of giviug 
a preference, and, in contemplation of 
bankruptcy, void as against the assignee; 
and it is also implied and recognized by 
the proviso in this section relative to deal- 
ings with the bankrupt more than two 
months prior to the filing of the petition. 
If this latter provision had been in some 
other part of the act in the form of au in- 
dependent enactment, instead of following, 
as it does, the clauses against preferences 
and frauds, and being in the form of a pro- 
viso to it, the itiference would have been 
very strong, that the legislature contem- 
plated the application of the doctrine of 
relation in compulsory cases arising under 
the act, without any other limitation than 
that expressed in the proviso. 

By the order and form of enactment ac- 
tually adopted, the question is undoubted- 
ly to some extent affected. Its satisfactory 
decision will require an attentive conside- 
ration of the policy of the act in connexion 
with these particular provisions. 1 have 
assumed in this case, that the retro-action 
of the decree cannot be less extensive in a 
compulsory than in a voluntary proceed- 
ing, and that it must therefore relate back 
at least to the time of filing the petition by 
the creditor. 



I* ike matter ef Gilbkkt and Lamfhiek. 

PARTNERSHIP. 

It is too late after parties have been declared bank- 
rupts as partner*, to allow objections to be filed dis- 
puting their being partners at the time of their ap- 
plication. 

One of the ejections to the discharge in 
this case was, that the bankrupts, who had 
petitioned for the benefit of the act as part- 
ners in trade, as such had been decreed 
bankrupts without objection on this ground, 
were not in fact partners at the time of their 
application, but had ceased to be such se- 
veral years before. Depositions had been 
taken in support of other objections, and 
also of this : and there was strong evidence 
tending to show that the bankrupts were 
not entitled in law to be considered part- 
ners at the time of their application. 

Myers, for bankrupts. 

Newton, for objecting creditors. 

Conk Lt no, J.— It is too late to urge this 
objection. The question, whether the pe- 
titioners were partners, was directly in- 
volved in their application to be declared 
bankrupts. In their petition they averred 
that they were so,. and no one appeared to 
contest the fact. They were therefore ad- 
judged to be so, and were declared bank- 
rupts accordingly, and the point must now 
be considered as settled. Besides, it would 
be highly mischievous, after a decree of 
bankruptcy has been entered, and the 
effects of the petitioners have gone into 
the hands of the assignee, and been wholly 
or part converted into money, to allow ob- 
jections which, if they should prevail, 
would render the whole proceeding void. 

COURTOFCOMMON PLEAS 



Before the Hon. M. ULSHocrrRR, and 
Judges Inoraham and Lvglis. 

SWRDBNSTRBNRD T. RoWR.— li Feb. 1843. 

Where a plea that defendant was discharged under sn 
insolvent act, omitted a material allegation, viz: 
that the plaintiff and defendant were inhabitanta of 
the state at the time of the rasorvent's discharge, and 
the plain tiff took issue on such plea j— Held, that the 
plea waa bad, and could not be cured even by 
verdict, and that both partus were in fault, one for 
pleading such a plea and the other for not demurr- 
ing to it. 

This was an action upon a judgment 
obtained in the Court of Common Pleaa for 
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$500 damages besides costs, for an assault 
and battery, amounting in the whole to 
$G93 74, and which judgment was dock- 
eted on the 26th July, 1841. The decla- 
ration counted upon this judgment. 

To this declaration the defendant plead- 
ed nul tiel record, and 2d, that the defendant 
had since the rendition of the' judgment 
against bk» taken the benefit of the two- 
third act, and that he was discharged from 
the payment of the debt. Upon the first 
plea the plaintiff, joined issue, and to the 
second he replied, that the defendant was 
not discharged from the payment of the 
debt according to the act of ike legislature 
t» the second plea mentioned, and upon this 
replication the defendant joined issue. 

The cause came on to be tried before 
the Hon. William Inglis, on the 1st of 
November, 1842. 

The defendant's counsel admitted the 
judgment. 

He then tendered in evidence his dis- 
charge under the insolvent act To this 
discharge being produced in evidence, the 
plainlifTs counsel objected on the ground, 
that the plea seeking to make such dis- 
cbarge evidence was bad in substance, that 
one material allegation was omitted in it, 
which rendered the plea substantially bad, 
so much so, that it could not be cured 
by verdict. That the plea ought to have 
alleged, that " at the time the discharge 
was so obtained, the plaintiff and the de- 
fendant were persons respectively resident 
within this state/ 1 the omission of which 
was fatal. 

The learned judge, however, directed a 
verdict for the defendant. 

Nash and Oreasley, for the plaintiffs, then 
moved for judgment nan obstante verdicto. 

The learned gentlemen contended that 
the plea being in confession and avoid- 
ance, was bad in substance, and was 
the subject of demurrer on that ground. 
That as the plea was substantially bad 
in law, the verdict which merely showed 
it to be true in point of fact could not 
avail, had the plea been bad merely in 
form, the effect of the plaintiff not demurr- 
ing but pleading over, would have cured 
such detect; but the plea being substan- 
tially bad, the pleading' over did not cure 
the defect, but left the plaintiff to his right 
to take advantage of the insufficiency in 
the pleading on the other side by motion 
for judgment nan obstante verdicto. 



That a repleader could not be awarded. 
It is allowed in cases where, owing to some 
misapprehension or inadvertence of either 
party in pleading, issue has been joined m 
a point not proper to decide the actios, 
(which is termed an immaterial issue.) 
That in this case the issue was pertinent 
to decide the action, and there was do ia- 
advertence on the part of the plaintiff ii 
tendering that issue, because he exercised 
his right to do so, in preference to demon 
ing. 

Power, contra. 

Curadvuk 

Per Curiam.— Fibst. The discharge 
was a good answer to this action of debt 
upo n j udgment for a tort. (4 Coven, 66; 
17 Wend, 481 ; 2 Noyes' Argument) 

Sbcoko. A general replication offmi 
in the discharge would have been good, 
and then a notice of the particular sets of 
fraud may be annexed, but the replication 
merely denies that the discharge released 
the defendant from the debt now in suit 
A double replication could not be pat » 
without leave' of the court. Gr. Prae.%& 

Third. The defendant's pleas of dis- 
charge could not be pleaded with tbe plea 
of nul tiel record, (2 Hall, 190,) bat sdno- 
tage could only be taken of the misjoin- 
der by special demurrer or on motiou. 

Fourth. Tbe defendant's plea of dis- 
charge is bad, even after verdict, because it 
does not contain an averment that tbe 
plaintiff resided in this state at the time 
of the first publication of tbe notice of 
the insolvent when applying for bis da- 
chatge. No such averment is contained 
in the notice of special matter under tbe 
plea, and no such evidence was gives at 
the trial. ( Vide 17 Wend. 479.) 

Fifth. No judgment, non obstante, an 
be granted in this case, because tbe de- 
fect in the plea is one of form and w* 
of substance. In 5 Wend. 112, the court 
suspended giving judgment to allow tbe 
defendant time to move for leave to 
amend bis plea. In 6 Wend. 433, which 
was the first case of such a motion as ao 
enumerated motion, a repleader was or- 
dered, and a motion for a judgment so* 
obstante was denied. Neither party » 
entitled to costs ; both are in fault. The 
defendant for putting in a defective ple*> 
and the plaintiff for taking issue upon ft 
instead of demurring. 

Repleader awarded. 
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Dearborn y. Fry.— &y<. 24, 1S42. 

Where B. represented to A*, thit he was the lessor of 
a store sod cellar, and that if A. would hire the 
same frorfi him for one year, that he could and would 
assure to A. the privilege of retaining the possession 
thereof for two yesrs next following the first year, 
and A. thereupon hired the same from B. for one 
year, in consideration whereof B. agreed with A., 
that he should have the privilege of retaining the 
said premises for two additional years on the same 
terms, if he performed, Ac, during the first year:" 
and afterwards A. auorned to C, who eventually 
evicted A. hy title paramount to that of B. :— Held, 
that in an action on the case for a false, fraudulent, 
and deceitful representation of the property, that 
such action could he maintained, and that the attorn- 
ment hsd not waived the plaintiff's right of action. 

Where one count in the declaration Is bad, and a gene- 
ral verdict is taken— Held, that the judge, before 
whom the case was tried, may order the verdict to 
be amended so at to apply it to the good count* 

This was an action of trespass on the 
ease. The declaration contained two 
counts ; the first count alleged, that the de- 
fendant represented to the plaintiff that he 
(the defendant) was the lessor of a store and 
cellar in the building corner of Broome 
and Norfolk-streets, in this city, and that if 
the plaintiff would hire the same from him 
for one year, from the first day of May, 
A. D. 1840, he, the defendant, " would and 
had full legal right to let and rent said pre- 
mises to the said plaintiff for one year, and 
could and tcould assure to the said plaintiff 
the privilege and right of retaining the pos- 
session of said premises for two years next 
following the first year aforesaid, at the 
same rent," &c.j that the plaintiff, con- 
fiding, &c. f hired the premises for the de- 
fendant for the year commencing May 1st, 
1840, in consideration whereof the de- 
fendant agreed with him, " that he should 
have the privilege of retaining the said 
premises" for two additional years on the 
same terms, if he performed, &c, during 
the first year; and that the defendant 
" then and there wrongfully and injurious- 
ly contriving to deceive, defraud and in- 
jure the said plaintiff in this behalf, then 
and there falsely, fraudulently, and deceit- 
fully previous to the execution* of such 
agreement, represented and asserted to the 
said plaintiff, that he had full right to assure 
such privilege as aforesaid to the said plain- 
tiff, and that the said plaintiff should have 
full right to exercise, and avail himself of 
the same." 

The plaintiff then averred his entry un- 
der the agreement, bis occupancy and per- 
formance, &c, on his part, during such 
year ; that he notified the defendant of his 

42 



election to continue in pessession of the 
premises for the additional years under 
the agreement for further assurance, send 
averred, that by such election and notice, 
he " became and was possessed of the 
said demised premises for two years from 
the first day of May, A. D, 1841, as tenant 
of the said defendant." 

The plaintiff then averred, that on the 
7th May, 1841, one Nehemiah B. Lane 
presented his affidavit to one of the assis- 
tant justices for the city of New- York, 
setting forth, that on the 30th October, 
1840, he became owner in fee of the build- 
ing in which plaintiff was a tenant, by deed 
from Stephen Knowlton and wife, in whom 
the legal title was then vested ; that the 
plaintiff held part of the said building by 
virtue of an alleged permission from de- 
fendant Fry, who claimed the premises in 
right of his wife, Rebecca Ann Fry, up to 
July 15th, 1840, when she died intestate, 
and without issue, thereby determining 
his inchoate interest in the premises ; that 
when Knowlton and wife conveyed to 
Lane, Knowlton gave a parol consent to 
plaintiff to remain in possession of the 
premises up to the 1st May, 1841, paying 
rent to said Knowlton; that Lane, being 
notified of such parol consent, had assented 
thereto, and that plaintiff had paid rent to 
Knowlton ; that plaintiff's term had" at the 
date of the affidavit expired-, and that the 
said Knowlton on the 31st of March, 1S41, 
notified the plaintiff to -remove from the 
premises on or before May 1st, 1S41 ;" 
and that the said plaintiff, or his assigns, 
held over and continued in possession of 
said premises since the first day of May, 
A. D. 1841, without the permission of the 
landlord. 

The plaintiff then averred the whole 
proceedings before the justice upon such 
affidavit, resulting in a judgment for the 
landlord, by virtue of which he was put 
into full possession of the premises, and the 
plaintiff removed therefrom under the pro- 
visions of the Revised Statutes prosecuting 
summary proceedings to remove tenants 
who wrongfully retain possession of de- 
mised premises, notice of all the proceed- 
ings to the defendant was averred. 

This count concluded with a statement 
of the plaintiff's damages. 

The second count, after alleging the 
demising of the premises by the' defend- 
ant to the plaintiff, as alleged' in the first 
count, set forth in brief the eviction of the 



380 



THE NEW-YORK LEGAL OSERVER. 



Dearborn v. Fry. 



plaintiff, " by due process of law, without 
any laches, default, or procurement of said 
plaintiff." No fraud or false representation 
was alleged. 

At the trial, before his honor Judge 
Inglis, there was a general verdict for the 
plaintiff for $250 damages. 

McCoun and Clark, for the defendant, 
moved in arrest of judgment on the follow- 
ing grounds : 

I. That the declaration did not aver that 
the defendant bad made a false represen- 
tation in reference to any existing fact. It 
charged, at most, only a deceitful promise. 

II. That there was no averment, that 
the defendant did assure the privilege 
which it was averred he falsely represent- 
ed that he had a right to assure. / 

III. There was no averment, that the 
defendant knew such representation, if 
made, to be false, nor that the representa- 
tion was in fact false. 

IV. There was no averment, that the 
representation, being a material one, in- 
duced the plaintiff to hire, when, without 
such representation, he would not have 
hired the premises. 

V. No eviction of the plaintiff, by 
title paramount, was alleged, nor was it 
shown, that Lane had superior title to 
the plaintiff; that all the proceedings be- 
fore the justice were without jurisdiction, 
no relation of landlord and tenant appear- 
ing between the parties to such proceed- 
ings. 

As to the second count, the defendant's 
counsel denominated it " a simple, artless 
statement of misfortune, for which the law 
afforded no remedy." 

The learned counsel cited Gallagher v. 
Brunei, 6 Cowen, 346; Corwin v. Davidson, 
9 Cowen, 22. Per Senator Tracy, Adding- 
ton v. Allen, 11 Wend. 413 ; R. S. new ed. 
422 ; Evertson v. Sutton, 8 Wend. 281 ; 
2 J. R. 1 ; lb. 395 ; 7 lb. 258—376 ; 11 lb. 
122 ; 13 B. 236. 

J. T. Brady, for the plaintiff contended, 

I. That, on a motion in arrest of judg- 
ment, the court would only consider such 
defects as were not amendable nor aided 
by common law or statute. No such de- 
fects existed in this declaration! 

II. An action on the case lies for every 
fraudulent representation whereby a party 
is drawn into a contract, and thereby sus- 
tains damage, whether the contract be un- 
der seal or noi t and whether or not it con- 
tain the representations. 



III. The averment of plaintiff v s eviction 
was sufficient after verdict. It was fairly 
inferrable, that Lane had a panawtit 
title, and entered under it, *he cowt 
must presume that this was proved to the 
jury. 

IV. The verdict being general, if either 
count were good, the court could apply 
the verdict to such count, and sustain the 
finding of the jury. 

Under these points the following autho- 
rities were cited : Graham's Practice, 641 ; 
10 Wend. 374; 5 Bam. $Ald. 27 ; Addit- 
ion v. Allen, 11 Wend. 374 ; Betcher *. 
Beecker, 7 J. R.99; Borden v. Fitch, U 
J. R. 121; Monellv. Coldtn, 13 lb. 395; 
Culver v. Avery, 7 Wend. 380 ; Kinney v. 
Watte, 14 Wend. 159; Ward v. Hirnam, 
17 Wend. 193; Squire v. Gould, \ 4 WewL 
159 ; Allaire v. Whitney, 1 HilTs N. Y.R 
485 ; Wright v. Dufau, 25 Wend. ; Lush 
v. Hastings, 19 Wend. 627 ; Racket t. Sny- 
der, 9 Wend. 461 ; Morris v. Dunham,* 
Cowen, 151 ; Ring v. Wheeler, 7 Cow. 72*. 

Cur.advulL 

Ulshoefyer J., delivered the opinion ef 
the court. 

This is a motion in arrest of judgment. 

1. It is settled that on hearing the no- 
tion, if there is a good count to which the 
testimony and verdict may be applied, the 
general may be amended by the judge's 
notes so as to apply it to the good count 
19 Wend. 422 ; 11 Wend.ZU. 

2. The point then is whether the second 
count is good in substance t* an action m 
the ease 1 This is an action on the case to 
recover the damages sustained by the plain- 
tiff by reason of the defendant's false, frau- 
dulent and deceitful representation of hb 
title to property leased by him to the plain- 
tiff. The plaintiff being evicted by title 
paramount to defendant's prior to the expi- 
ration of the term. This is the substance 
of the first count, but the second count 
merely sets fdrth the demise and eviction 
grounded upon the failure of defendants 
title. As the cause of action clearly 
arises out of a contract, the plaintiff for n 
mere defect in defendant's title, whereby 
damages accrued, would only maintain an 
action upon the agreement. Assumpsit or 
covenant are the proper remedies upon the 
agreement, unless fraud or deceit are the 
groundwork of a count in a special action 
on the case. The second count avers no 
fraud, falsehood or deceit by defendant, 
but is grounded upon the mere fact of the 
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defendant's tide having failed. I think 
this is clearly not a good count in an action 
on the case by a tenant who is evicted by 
title paramount to his landlord. 
3 Then is the first count good f 
The cases of Barney v. Deway, 13 Johns. 
224, and Cowin e. Davison, 9 Cowen, 22, 
show that this count is sufficient, and that 
fraud and deceit with damage are a good 
cause of action, but the action is founded 
upon fraud and deceit and not Upon the 
contract. 

The only doubt existing as to the first 
count, arises from the facto therein stated 
as to the eviction, viz : that the defendant's 
title having failed, plaintiff and defendant 
both consented that the rent should be 
paid for the balance of the first year to the 
paramount claimant of the premises who, 
at the expiration of that year, legally turned 
the plaintiff out of possession. Tbe tm- 
medutie cause of this eviction thus arose 
out of the defendant's own act in attorning 
aa tenant to another with defendant's con- 
sent, although the reason for the attornment 
was the precedent failure of defendant's 
title. We are to contend on this motion thai 
the plaintiff's case was sustained at the 
trial by proof of tbe facts stated in tbe 
narr. and of all other facts fairly inferra- 
ble from the facts stated, (11 Wendell, 
374.) But do the facto stated show that 
the piaintif by his attornment gave juris- 
diction to the justice, and if so, can be 
recover ? Or did the defendant's consent 
to the attornment preserve the plaintiff's 
remedy against tbe defendant 1 Tbe jus- 
tice would not have evicted the plaiotiff 
unless he was the tenant of the claimant, 
and when the claimant and plaintiff and 
defendant all previously established tbe 
relation of landlord and tenant between 
plaintiff and the claimant, did that legally 
operate so as to cure the plaintiff's fraud 
and deceit in the original hiring by defend- 
ant to the plaintiff! At least so far as to 
waive the cause of action for fraud and 
deceit, and to confine the plaintiff, (if be 
sought a remuneration from defendant) to 
an action on contract and not as for a tort 1 
My impressions on this point are not very 
decided. It is a novel question and the 
authorities throw no light upon it. Upon 
a doubtful point of pleading however, it 
appears to me that on a motion in arrest 
tbe leaning ought to be in favor of the ver- 
dict. See S Wend n 486; 3 Caines, 41— 
ioVafaw.l*l;lltfW.3$; which shows 



that jurisdiction need not be averred, that 
informal averments of facts are sufficient, 
that surplusage or useless matter may be 
disregarded, and without that on a motion 
in arrest the deficiency in the declaration 
must be clear and substantial. In this first 
count the plaintiff avers that the defendant 
falsely, fraudulently and deceitfully repre- 
sented that he bad the right, and then it 
avers the judicial decision that defendant 
had not the right by proceedings of which 
the defendant had notice. I rather think 
this is equivalent to an express averment 
that defendant had no right, and that plain- 
tiff was defrauded and deceived by the 
defendant in the premises, and it seems to 
me that the agreement by all parties as to 
the attornment did not essentially alter the 
right of tbe plaintiff, or change his rela- 
tionship to the defendant, so far as it re- 
gards this right of action. I do not feel 
confident in this opinion, but in a matter 
of doubt I do not think that a judgment 
ought to be arrested. Matters of this de- 
scription are more properly brought be- 
fore the court on general or special de- 
murrer, and if not brought forward until 
after verdict, then the case ought to be 
clear beyond any doubt, otherwise the 
judgment ought not to be arrested. None 
Of the objections urged by tbe defendant 
are, in my judgment, fatal to the first count. 

My opinion therefore is, that the judg- 
ment be arrested, unless Judge Inglis, 
before whom the cause was tried, orders 
the verdict to be amended so as to apply to 
the first count. 

Upon filing the judge's certificate that 
the evidence applied solely to that count, 
and his order to that effect within twenty 
days, the verdict is amended accordingly, 
and the motion in arrest denied. 



Peter Augustus Jay, Esq., of the New* 
York Bar.— It is our painful duty to an- 
nounce tbe death of this gentleman; which 
took place suddenly on Monday, tbe 20th 
of February last Mr. Jay was tbe eldest 
son of the illustrious John Jay, and was 
formerly Recorder of this city ; he also 
filled the office of first judge of the Com- 
mon Pleas. A well merited tribute of re- 
spect was paid to his memory by the 
Bench and tbe Bar of New-York, in tbe 
expression of the deep regret fell at the 
loa% of one of the greatest ornaments of 
the profession. 
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IN THE EXCHEQUER. 

Before Lord Abingbr, C. B., and Barons 
Parke, Alderson, Gurney and Rolfb. 

Michaelmas Term* 

Eden v. Turtle.-t-Nov. 16, 1842. 

pleading— traverse in the conjunctive. 

In an ; aciion by the endorsee tgsinst the acceptor of a 

bill of exchange; the defendant pleaded thai the 
bill had been drawn and accepted for a special pur- 
pose only, namely — That the drawer should hold it 
. for the sole use and benefit of the acceptor, and get it 
discounted for him in order to liquidate a debt due 
by him, and that the drawer, after the acceptance 
thereof, held the same fir such special purpose as 
last aforesaid, and for the sole use and benefit of the 
defendant, and not otherwise. It then went on to 
state that the bill was dishonored when at maturi- 
ty j and, in violation of good faith, and contrary to 
the purpose for which it had been received by the 
drawer, endorsed to the plaintiff for another pur* 
pose, and with notice that it was overdue. To this 
the plain tiff replied by traversing that the bill was 
drawn, accepted, or delivered to the drawer, or that 
he received or held the same for the special purpose 
in the plea mentioned, and for the sole use nnd 
benefit of the defendant, in manner and form, &c. : 
Held, on special demurrer that this traverse in the 
conjunctive was good. 

Assumpsit on a bill of exchange, which 
the declaration alleged to have been drawn 
by J. VV. Harrison on, and accepted by, the 
defendant ; and by the said J. W. Harri- 
son, endorsed to the plaintiff. Plea : that 
before and at the time of accepting the 
bill in question, the defendant was indebt- 
ed to one Julia Mainwaring, in the sum 
of money in the bill mentioned, and there- 
upon the said J. W. Harrison drew the 
said bill, and defendant accepted the same 
for a special purpose only, that is to say, 
that, after the acceptance of the said bill 
by the defendant, and after his delivery 
thereof to the said J. W. Harrison, and 
before the same should become due and 
payable, he should hold the same for the 
sole use and benefit of the defendant, and 
should get the same discounted for him, 
and that upon such discounting he should 
deliver and pay the proceeds of the bill to 
the said Julia Mainwaring, in satisfaction 
and discharge of the said debt so due 
from the defendant to her, and not other- 
wise ; and the defendant further saith^that 
thereupon, at the request of the said J. 



W. Harrison, and before the said bill be- 
came and was due and payable, he then 
accepted the said bill for the same special 
purpose, and not otherwise ; and that at 
the like request of the said J. W. Harri- 
son, he delivered the same to him, who 
then received, and from thence until the 
delivery thereof to the banker hereinafter 
mentioned, held the same for such special 
purpose as last aforesaid, and for the sole 
use and benefit of the defendant, and not 
otherwise ; and the defendant further 
saith, that the last mentioned acceptance, 
and the said acceptance in the declaration 
mentioned, are one and the same accept- 
ance, &c, and that, except as aforesaid, there 
never was any value or consideration what- 
soever given for the said acceptance of said 
bill by the defendant, or for the payment 
by him of the amount, &c ; and the de- 
fendant further saith, that afterwards, and 
before the same bill became due, the said 
J. W. Harrison, transferred the same bill 
to a certain banker, with whom he then 
had dealings and transactions in the way 
of his business of a banker, who then re- 
ceived the said bill and gave credit to the 
said J. W. Harrison only for the amoont 
thereof; and the defendant avers, that, 
during all the time aforesaid, the last men* 
tioned transfer was made against good 
faith, and contrary to the said purpose for 
which the said J. W. Harrison so received 
and held the said bill as aforesaid, snd 
without the knowledge and consent of the 
defendant. The plea then went od to 
aver, a presentment of the bill to the &* 
fend ant when at maturity, and its baring 
been dishonored by him, whereupon the 
said banker, as holder of the bill, returned 
and re-delivered it to the said J. W. Htf* 
rison, and wholly abandoned all his right 
thereto, and all his claim and demand in 
respect thereof as such transferee ; M°j 
that the said J. W. Harrison then receiid 
and accepted the same bill, and assented 
to such abandonment, and continued to 
hold the said bill from that time to the time 
of the delivery thereof to the plaintiff * 
thereinafter mentioned, without any denw» 
of the defendant. It then stated that long 
afterwards, to wit, on 1st May, 18tt >■ 
further violation of good faith, c 00 ?^. 10 
the said purpose for which hereceiwje 
said bill, and without the defendant'! (de- 
fault, knowledge, or consent, or that of the 
said Julia Mainwaring, he endorsed *j» 
delivered the same to the plaintiff,** 
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then received the said bill from the said J. 
"W. Harrison, for the first time, and upon 
other and different terms, and contrary to 
the said special purpose, and in breach 
and violation thereof, to wit, under color 
of a debt due to him from the said J. W. 
Harrison, and with notice that the hill was 
overdue, &c, Replication : that the said 
bill was not made or drawn by the said J. 
W. Harrison upon or accepted by the 
defendant, nor did the defendant de- 
liver the same to the said J. W. Har- 
rison, nor did the said J. W. Harrison 
receive or hold the same for the said 
special purpose in the plea mentioned, and 
for the sole use and benefit of the said de- 
fendant, in manner and form as in the said 
plea alleged. To this replication the de- 
fendant demurred specially, on the ground 
that the traverse in the declaration was 
bed, for being in the conjunctive instead 
ef the disjunctive. Joinder in demurrer. 

Peacock, in support of the demurrer. — 
The rule of pleading on this subject is 
thus laid down by Seijt. Stephen, (Steph. 
PL 274, 4th edit.) : "A traverse may be too 
large by being in the conjunctive instead of 
the disjunctive, where it is not material that 
the allegation traversed should be proved 
conjunctively ;" for which he cites the 
case oiGoram v. Sweeting, (2 Saund. 205). 
So in the more recent case of Moore v. 
Boulcott, (1 Bing. N.C. 323; 1 Scott, 122,) 
where a defendant in answer to an action 
on an attorney's bill pleaded that the bill 
was for work done at law and in equity, 
and was not delivered to the defendant a 
month before action brought : a replication 
that the bill was not fbr work done at law 
and in equity, was held bad, as being un- 
necessarily in the conjunctive. Stubos v. 
hainson, (5 Dowl. 162,) is an authority to 
the same effect. In the present case, the 
conjunctive form of this traverse puts on 
the defendant the onus of proving that the 
bill was delivered to Harrison, not only for 
the use of the defendant, but also for the 
special purpose of getting it discounted; 
proof of the former of which only would be 
a defence to the action. 

Butt, contra. — The special purpose al- 
leged in the plea is one entire thing con- 
sisting of several parts, like a multifari- 
ous contract, and may therefore be tra- 
versed in the terms in which it is stated. 
"De injuria*' would have been the more 
proper form of replying here, which would 
clearly have imposed on the defendant the 



onus of proving the special purpose pre- 
cisely as alleged in the plea. 

Lord A ringer, C. B. — I think the re- 
plication in this case sufficient. When a 
pleading by traversing facts alleged in the 
conjunctive imposes on the opposite party 
the onus of proving more than a traverse 
properly taken iu the disjunctive, it is bad ; 
but the present replication only puts the 
defendant to prove the same facts and no 
more, which he otherwise would be hound 
substantially to do in order to support his 
plea, if the general replication de injuria 
would not have put in issue, or compelled 
the defendant to prove all the special pur- 
poses alleged in this plea, the replication 
would be bad ; but, as it appears to me, 
the substantive allegation in the plea is, 
that the bill was delivered to the drawer 
to be discounted for the use of the defen- 
dant, and for no other purpose whatever. 

Parke, B. — I also am of opinion that 
this replication is good, as being a mere 
traverse of an essential averment in the 
plea ; which, after alleging that the bill in 
question was accepted by the defendant 
and delivered to Harrison for a special pur- 
pose, namely, to hold for the sole use and 
benefit of the defendant, and that the 
same might be discounted for his benefit, 
&c, goes on to say that Harrison, after the 
delivery thereof to him, held the same for 
such special purpose as aforesaid, and for 
the sole use and benefit of the defendant, 
and the traverse only follows the terms of 
the plea, and denies that the bill was de- 
livered to Harrison, or held by him for the 
special purpose mentioned in the plea. 
I quite agree, that if the effect of this re- 
plication were to compel the defendant to 
prove more thau he otherwise would have 
been bound to do in order to support his 
plea, it would be bad ; and the whole ques- 
tion comes shortly to this — would this plea 
be supported by proof that the bill had 
been delivered to Harrison- for his own use, 
or for the use of the defendant generally, 
or to pay it over to another person, or for 
any other purpose than that of getting it 
discounted as alleged in the plea 1 I think 
not ; for the plea puts forward two facts as 
necessary parts of the defendant's case, 
namely, first, that the bill was delivered 
over to Harrison ; and secondly, that it 
was so delivered for the special purpose 
thereinafter mentioned ; both of which 
must, of course, be proved in order to 
make out the plea. If, for instance, the 
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proof were simply that the bill had been 
delivered to Harrison to hold aft a deposi- 
tory for no particular purpose, or such like, 
it would not be sufficient ; the defendant 
would be bound to go further, and show 
that it was with the new of being discount- 
ed for the purpose stated on the record. 

Gurnbv, B., concurred. 

Rolf a, B.— The joint effect of the plea 
9 and replication in this case is to put in 
issue the special purpose alleged in the 
former, namely, that the bill was delivered 
to Harrison by the defendant to be dis- 
counted for him, and so held by Harrison, 
for the use and benefit of the defendant. 
Judgment for the plaintiff. 



Roberts y. Ellsworth. — Nov. 18, 1842. 

In an action on two promissory note* for £50 each, 
and £100 on an account atated, the bill of particu- 
lars stated the action to be brought for the amount 
of those notes; and that the plaintiff would avail 
hitn&elf for the recovery thereof of the whole or any 
part of the declaration; no evidence was adduced at 
the trial to prove the promissory notes ; but a con- 
versation with the defendant was proved, in which 
be acknowledged owing the plaintiff the sum of 
£100 :— Held, insufficient, and that the plaintiff was 
bound, under the above particulars, to prove an ad- 
mission of an account stated with reference to the 
promissory notes. 

The declaration in this case contained 
three counts, the first on a promissory note 
for 501. ; the secood on another for the like 
amount ; and the third for 100/., on an ac- 
count stated ; and the bill of particulars 
delivered was as follows :— " This action 
is brought to recover the sum of 50L, being 
the amount of the promissory note in the 
first count of the declaration mentioned, 
together with interest thereon, from the 
11th February, 1842 ; and also the further 
sum of 50Z n the amount of the promis- 
sory note in the second count of the de- 
claration mentioned, together with interest 
thereon, from the 11th February, 1842. 
Above are the particulars of the plaintiff's 
demand, for the recovery whereof, be will 
avail himself of the whole or any part of 
the declaration." At the trial before Lord 
Abinger, C. B., the promissory notes were 
not produced in consequence of the ab- 
sence of the attesting witness, nor was any 
evidence given of their existence ; but the 
attorney for the plaintiff was called to prove 
the account stated, who said : — M In Fe- 
bruary, 1842, I met the defendant, and 



said to him, your uncle (the plaintiff) < 
the 1002. you owe him ; to which the de- 
fendant replied, I must contrive it for him." 
The witness then said, I will see you the 
next fair day ; and on that occasion asked, 
had he got the money 1 to which the de- 
fendant replied, he had not. It was then 
objected by Erie, on the part of the de- 
fendant, that this was no evidence of an 
account stated with reference to the pro- 
missory notes, mentioned in the bill of 
particulars. Lord Abinger, however, left 
the case to the jury, reserving leave to the 
defendant to move to enter a nonsuit on 
the above point. 

Erie, (Nov. 8,) moved accordingly, citing 
Breckon v. Smith, ( J Adol. & E1L 488,) and 
Wade v. BeasUy, (4 Esp. 7.) 

Rule nisi granted. 

Watson and Macauley now showed 
cause— As a bill of particulars is no part 
of the record, its form cannot be made the 
ground of technical objection ; and the only 
question the courts will entertain, is to see 
whether the terms, in which it is expressed, 
could by possibility mislead the defendant 
as to the nature of the plaintiff's demand. 
(Davits v. Edward*, 3 M. & S. 380 ; Lam- 
brith v. Rough, S Bing. 411 ;1M.& Scott, 
597 ; Fisher v. Wainwright, 1 Mee. & W. 
480 ; Hay v. Fisher f 2 Mee. & W. 722.) 
Now, the particulars here can only have 
reference to the account stated; for counts 
on promissory notes do not require any 
bill of particulars to be delivered with 
them ; and the words used may be con- 
strued to mean an account stated general- 
ly, and not connected with any promissory 
notes. [Parke, B.— Do you mean to con- 
tend, that if all mention of the promissory 
were struck out of the bill of particulars, 
so that it stood, " I seek to recover 100JL 
on an account stated," that it would be 
sufficient?] If the evidence adduced 
really related to any other debt, the de- 
fendant ought to have made (affidavit, that 
he was misled by the particulars of demand. 

Erie, contra. — With respect to the evi- 
dence,applying to any other debt besides that 
due on tbe promissory notes, the fallacy ex- 
ists on assuming that those notes bore date 
before the conversation proved, or that they 
even existed at all, of which there is no proof. 
The conversation, therefore, as it stands, is 
as good evidence of goods sold, money 
lent, or any other species of demand, as of 
an account stated ; and therefore formed 
no case fit to be left to the jory. 
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Lord Abingeb, C. B.— At one time, 
during the argument of this case, I was 
under the impression, that the plaintiff's 
counsel had succeeded in showing by de- 
cided cases, that my opinion, on this mat- 
ter, was an erroneous one. That opinion, 
which I both held at the trial and still re- 
tain, is, that the account stated must be 
shown to have reference to the promissory 
notes mentioned in the bill of particulars ; 
and I am sorry to find, that the rest of the 
court coincide in that opinion, for I believe 
the justice of the case is on the other side. 
Under all the circumstances, however, we 
will make this rule absolute for a new trial 
on payment of costs, and give the plaintiff 
leave to amend his particulars. 

Parke, B. — I quite agree in the opinion, 
that these particulars ought to be read as 
having reference to the account stated 
merely, in short, as if they were, " I seek 
to recover on the account stated, the sum 
of 100/., the amount of the promissory 
notes, (describing them)." On such a par- 
ticular, the plaintiff is bound to prove an 
account stated with reference to those pro- 
missory notes, which he might do, either 
by showing that the conversation had re- 
ference to two such promissory notes, or 
that there were two such notes ; so that, in 
the absence of proof of the existence of 
any others, the conversation might fairly 
be presumed to relate to them. The con- 
versation, however, detailed by the witness 
in this case, proves neither one nor the 
other ; for it does not in terms refer to pro- 
missory' notes at all, nor does it contain any 
proof that there were any ; and in the ab- 
sence of any evidence to show that such 
notes were in existence beyond the state- 
ment in the declaration, which may be al- 
together imaginary, we must deal with* the 
case .as if they were not, and make this 
rule absolute accordingly. 

Gurnby, B. — I had some little doubt at 
first, whether we ought not to have re- 
quired the defendant to make an affidavit, 
that he was misled by these particulars ; 
but I now agree with the rest of the court 
that that is not necessary. 

Rolfs, B., concurred. 

Rule absolute for a new trial. . 

New Judge. — Aaron Vanderpoel, Esq. 
took his seat on the Bench as one of the 
Assistant Judges of the Superior Court, on 
Saturday, the 25th of February. 



COURT OP QUEEN'S BENCH. 

Before Lord Denman, C. J., and Judges 
Patteson, Williams, Coleridge ' and 
Wightman. \ 

Sitting* in Banc after Michaelmas Term. 
Stoc&wood «. Dunn. — Nov. 15, 1842. 

Assumpsit for work and materials with the com- 
mon money counts. Plea, that tbe promisee were 
made jointly by the defendant and A. t and 
that plaintiff was and is indebted to the defendant 
and A. in a sura of money exceeding the damage* 
of the plaintiff; out of which sum of money the 
defendant and A. are ready and wiliine to set off the 
full amount of plaintiffs damages;— Held good on 
special demurrer. 

Assumpsit. — The declaration stated 
that defendant was indebted to the plain- 
tiff in c£20'J0, for work and materials, and 
on the common money counts. The only 
plea in the demurrer-book was tbe follow- 
ing : And for a further plea tbe defendant 
saitb, that the promises in the declaration 
mentioned were made by the defendant 
iointlf with one Josiah Living, and not 
by the defendant alone, and that the plain- 
tiff was .and is indebted to the defendant 
and the said J. Living, in «£ 10,000, for the 
use and occupation of premises of the 
defendant and J. Living by the plaintiff, 
I and for goods sold and delivered, for mo- 
, ney lent, and for money paid by the de- 
| fendant and tbe said J. Living, for money 
received by the plaintiff for the use of the 
| defendant and J. Living, and for money 
due from tbe plaintiff to the defendant and 
I J. Li ting, oa an account stated between 
. them, which sum of money so due and 
| owing exceeds the damages sustained by 
the plaintiff, and out of which sum. of mo- 
j ney the defendant and J. Living are 
I ready and willing to set off and allow to 
I the plaintiff the amount of his damages, 
; according to tbe form of the statute in 
j such case made and provided, Verifica- 
, tion. Special demurrer. 

Gunning, in support of the demurrer. 
The debts not being mutual, could not be 
set off; the statute of set-off does not ap- 
ply; there is no mutual debt between 
the plaintiff and defendant. The defen- 
dant might have pleaded the nonjoinder 
in abatement. [Coleridge, J.— That 
would have given the plaintiff great ad- 
vantage ; the defendant must have made 
an affidavit that the other person not 
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named in the writ and declaration was 
within the jurisdiction of the court ; if the 
co-contractor was out of the jurisdiction, 
why should the plaintiff oust the defeo- 
* dantof his set-offt] He cited Gtorgt v. 
Claqett, (7 T. R. 359 ;) Cart v. HincAcfifi 
(4 B. & C. 547 ;) Rabont v. WMams, (7 
T. R. 360, n. ;) and a note on George v. 
Clagett, in 2 Smith's Leading Cases, p. 
78. The plea is double, aud the plaintiff 
cannot reply to it. 

Lord Denman, C. J. — There is no 
duplicity ; there is only one defence set ! 
up; the plaintiff might have denied the 
debt, and so gone to trial on the merits. 

Williams, Coleridge, and Wight- 
man, J. J., concurred. 

The court refused leave to amend. 

Judgment for defendant 



Goobered v. Armovr.— Dec. 3, 1842. 

la sn iction by the drawer of « bill of exchange 
against the acceptor, to which it was pleaded, 
that the bill was accepted in part pay iron t of a 
debt proveable under a commission of bankruptcy 
sued out against the defendant, it is not competent 
for the defendant to give evidence of the contents 
of the bill, and of the circumstances under which 
it was accepted, unless he has given notice to the 
plaintiff to produce it. 

Assumpsit by the drawer of a bill of 
exchange for 201. against the acceptor. 
Plea, that before and at the time of the 
making and accepting the said bill, the 
defendant was a bankrupt, according to 
the statute in force concerning bankrupts, 
and a fiat of bankruptcy had been issued 
against, and was then duly in prosecution 
and force against the defendant, and the 
defendant was also then indebted to the 
plaintiff in a certain sum of money, to 
wit, 38/., which debt was proveable under 
the said fiat, according to the statutes 
aforesaid, and thereupon, to wit, &c., in 
consideration that the plaintiff would 
prove the said debt due to him under the' 
said hat against the defendant, the defen- 
dant then agreed with the plaintiff to ac- 
cept and did accept the said bill by way of 
part payment of the said debt of 38J. so to 
be proved under Jhe said fiat, fcc. Repli- 
cation, that the defendant did not accept 
the said bill of exchange by way of part 
payment of any debt proveable under the 
said fiat in the said plea mentioned in 
manner and form, &c. At the trial be- 



fore Williams, J., at Westminster, daring 
Hilary Term, 1842, it was proposed, in 
support of the plea, to give evidence of 
the date of the bill, and of what passed 
on the subject of the acceptance of it, 
which was objected to, on the ground that 
no notice had been given to produce the 
bill. The learned judge refused to allow 
the question to be put. A verdict was 
given for the plaintiff. In the same term a 
rule was obtained for a new trial, on the 
ground of misdirection ; against wbieh at 
the sittings in banc after this- term, De- 
cember 3, 

Jervis, showed cause.— The form of the 
record dispenses with production and 
proof of the bill on the part of the plain- 
tiff. The issue was on the defendant, who 
impeaches the consideration of the but. 
Nor was the defendant entitled to give 
secondary evidence of the bilr, not having 
given notice to the plaintiff to produce 
it. The cases in which notice is unneces- 
sary, is where the possession of the docu- 
ment is the subject of the inquiry, as in 
trover. (See 1 Phil). Ev. 660, Stbr ed.) 
He cited Read v, Gamble, (3 Nev. & M. 
433 ; S. C, 1 Harr. & W. 567 ; 10 Adof. 
& Ell., 597, n. ? ) Welhurn v. Fovcket, ia 
the Court of Exchequer (not reported.) 
In Shearm v. Burnard, (lOAdol. & EH. 
593 ;) the question which arises here was 
collateral. 

G. T. White, contra.— -Notice was un- 
necessary in this case; second point in 
Shearm v. Burnard, (2 P. & D. 566.) mors 
fully reported than in 10 Adol. & Ell. 593; 
and the decision on that point was Dot un- 
necessary, because the case was sent down 
to a new trial. 

I,ord DfcNMAN, C. J.— It is perfectly 
clear that the practice is that a party who 
wishes to have an instrnmenl produced in 
court at the trial must arm himself with 
the proper notice for bringing k into court. 

Williams, J m concurred. 

Coleridge, J. — Ther case of Skearm v. 
Burnard is no authority upon this ques- 
tion any further than a passing observation 
made by Patteson, J., upon Read v. Gam- 
ble, being cited, to the effect that that 
case did not touch the question. In Skearm 
v. Burnard there was no decision upon 
this point (a). 

Rule discharged. 



(a) Wightmin, J., was sitting at nui prima. 
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OF CRIMINAL INTENTION. 

Ths misdemeanor of conspiracy affords 
another illustration of the maxim of taking 
the will for the deed. Though this is one 
of the roost comprehensive, yet least de- 
fined beads of criminal law, it may be 
laid down as a general position, that a con- 
federacy to effect a lawful purpose by un- 
lawful means, is as punishable as if a con- 
federacy were entered into to effect an un- 
lawful purpose by any means whatever. 
(See 3 hut. J 43 ; and per Lord Denman, in 
Rex v. Seward, 1 Ad. if Ell. 711.) 

The conspiring is the gist of the offence ; 
(See per Bailey, J., in Kex v. Gill and an- 
other, 2 Bar. Sf Aid. 205 ; Rex v. Bryan, 
Strange, 866 ;) but the question of offence 
«>r not seems to depend on whether the ob- 
ject concert is illegal, or if it be legal, whe- 
ther the means promised to bring it about are 
the contrary* It ts dot quite clear that the 
illegality of the designed result will al- 
ways render the confederacy indictable, at 
. least where there is a civil remedy by ac- 
tion, as in a conspiracy to kill hares in a 
preserve ; (see Rex v. Turner and others, 
13 East, 228, cited by Taunton, J., in Rtz 
v. Seward and another, 1 Ad. tr Ell. 711 ;> 
but it seems that it will. (Dickinson's 
Sessions. 5th edit. 336.) Proof of words 
used will support a charge of conspiracy ; 
tbey being per se an overt act sufficient to 
prove the conspiring ; {Rex v. Kinnersley 
et al. f Strange, 193; Rex v. Bryan, id, 868-,) 
and it is not necessary to show that any 
overt acts beyond such a conspiring were 
taken towards completing its object. 
(Rex v. Gill, ubi supra; Hick. Sets. 5th ed. 
337.) 

The above principles are further sap- 
ported by the following maxims j — 

" Quando aliquid prohttetur, prohitetur 
et id per quod devenitur (sometimes per- 
vcnitur) adilludJ' 

Thus translated, " T)>e prohibition of a 

43 



thing includes every other thing by which 
that which is prohibited fe arrived at." 

" Non officii affect us, nisi sequatur effcc- 
tusP (Bagge's case, 11 Co. 98 (b); 1 Roll. 
R. 226 ; S. C.) 

Thus rendered, " The bent or disposi- 
tion of mind works no hindrance, unless 
some effect of it follows." 

•' Sed in atrocioribus detictis, affectus pu- 
nitur, licet non sequatur effectus." (2 RolL 
R. 89; 9C&57.) 

Thutf translated, " But m the more ag- 
gravated crimes \e. g. high treason, rebel- 
lion, ore.) the disposition is punished, 
though its effects do not follow." 

Coke cites the two first of these maxims 
afe illustrating the position, that on a charge 
of conspiracy, viz., a mfabVmeanor, the 
Taw, before the accomplishment of the un- 
lawful object sought to be obtained by the 
confederacy, punishes the conspiring m or- 
der to prevent the attaining of the unlaw- 
ful object. (See 9 Co. 56, 57.) Thas, a 
Confederacy to indict or acquit a party, 
carried into effect by taking out a warrant 
and apprehending him, or by giving bonds, 
promises, &c, between the parties con- 
spiring, is punishable by law, though the 
design fails, and nothing is accomplished, 
e. g. from the grand jury throwing oat the 
bill, &c. (Ibid / and see Frazier 9 snote A. 
in neto ed. of Coke's Rep. vol. 5, 10 1 .) 

Every oppression against law by color 
of usurped authority of law, e.g. exception, 
&c, not obtained per legale judicium parium, 
aut per legem terra, is an oppression by 
color of justice, and a kind or destruction 
{Mag. Ch.ch. 29}which is prohibited. (3 Inst. 
48 ; The Marshatsey cast, 10 Co. 74 ; Ar- 
tiettfi sup. Car. ch. 3.) For " Quando ali- 
quid prohibetur, prohibetur et id per quod 
detenitur adillud." 

So, Lord Coke, after treating of single 
combats or affrays, says, if any subject 
challenge another to fight, this is, also, an 
offence before any combat be performed, 
and is punishable by law. He cites the 
same maxim. (3 Inst. 158 ; see Rem t. 
Phillips, 6 East, tte.) 
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Every persuading, or solicitation of an- 
other, by whatever means attempted, is an 
"act done;" (Per Le Blanc, J., Rex v. 
Hi g gins, 2 East's R 23 ;) and if it be done 
with a criminal intent, viz. of committing 
an indictable offence, is per se indictable, 
whether any overt act is committed in con- 
sequence of the solicitation or not, or whe- 
ther, if there is, the offence thus prompted 
be completed or not. (Rex v. Scqfield, 
Cold. 400 ; S. C. East's P. C. 1030 ; Rex v. 
Higgins, 2 East R S. 19 ; Rex v. Vaughan, 
4 Burr. 2404 ; Rex v. Plympton, 2 Lord 
Raym. 1377 ; Young's case, cited 2 East's 
R. 14, 16.) 

Again, *' Quando aliquid prohibetur ex 
directo, prohibetur et per obliquum." ( Win- 
gate's Max. 680, 618.) 

Thus translated, " What the law prohi- 
bits from being done by direct means, is 
equally unlawful if done by indirect means." 

This rule is quoted by Mr. Justice Bur- 
rough, in Deane v. Clayton, (7 Taunt. 507. 
Though, iu Deane v. Clayton, the plaintiff 
might have had notice from the defendant's 
notice boards, that dog-spikes were set in 
the wood, it was not found by special ver- 
dict that he had. Burrough, J., treated the 
case as if he had not, declaring, however, 
the fact of notice or not, was immaterial to 
his judgment, and that is the holding of the 
court in Jordin v. Crump, infra. See Vere 
v. Lord Cawdor, 11 East, 693, 88 cited by 
Dallas, J., 7 Taunt. 520,) to support his 
opinion, that, as the defendant could not 
justify killing a dog directly for trespassing 
on his land, so he could not justify the 
doing so indirectly; e.g. by the dog's run- 
ning on a dog-spike set in his cover. 

InHoltv. Wilkes,(3Bar. SfAld.'SU, 316,) 
an action for injuries sustained by the plain- 
tiff, while trespassing oti the defendant's land 
from a spiing-gun set there, of which the 
plaintiff had been informed, Holroyd, J., 
said that the express notice that the spring- 
guns were placed on the ptemises into 
which the plaintiff wilfully entered, pre- 
vented his maxim from applying, as it made 
the act of firing the gun his oum act. 

It is now held, that a man may set dog- 
spears on land in his own possession ; and 
that, whether the owner of a dog, which 
leaves his master on a footpath, and runs 
on a dog-spear in a wood, knows of such 
instrument being set there or not, be has 
no remedy for the injury to the dog, for he 
should have kept him on the path. (Jerdin. 
▼. Crump, bM.kW. 782, Fr. 1841.) 



If one who is enfeoffed on condition of 
never enfeoffing a forty named, as J. 8. en- 
feoffs J. N. on purpose that he shall enfeoff 
J. S., this is a breach of the condition under 
the above maxim. (Co, LiU. 2*3.) 



SWEDBNSTERNBO V. ROWS. 

To the Editor of the Legal Observer. 

Sir,— 1 have a case analagoua to the 
case of Swedensterned v. Rowe, reported in 
your last number, analagotrs in principle, 
but somewhat different in details. 

My case is declaration for goods sold 
and delivered, plea general issue, with t 
plea in confession and avoidance, wines 
fatter plea is bad both in substance and 
form ; that is to sav, there are two defects 
in it, one is a defect in substance and the 
other is a defect in/orm only. 

Now, sir, 1 will inform jou the coarse 1 
bad intended to pursue in my own case f 
and then you will the more readily per- 
ceive the difficulties which suggest them- 
selves to me on reading the case of Swede* 
sterned and Race. 

1 will here suggest that I nse the worst 
"defect in substance" and •• defect in 
form," in their strict legal sense. Perhaps 
it may be said that the major includes the 
minor, viz. : that every defect in substance 
is also a defect in form, whilst the con- 
verse of the proposition will not hold, 
viz. : that every defect in form ia a dc • 
feet in substance, with this distinction, sad 
having defined the terms I will now 
proceed. 

I will dispose of the minor first, and 
then I shall have more room to attend to 
the major. 

First, 88 to matter of form. 

A demurrer I have understood, Mr. 
Editor, in its nature, so also in htjorm,]* 
of two kinds ; it is either general or 
special. A general demurrer excepts to 
the sufficiency in general terms wiiboat 
shewing specifically the nature of the ob- 
jection. A special demurrer adds to this 
a specification of the particular giounds of 
exception. A general demurrer ia suffi- 
cient when the objection is on matter of 
substance. A specta 1 demurrer is* necessa- 
ry when it turns on matter of Jbrm only, 
that is, where % notwithstanding smdk o byet Uou, 
enough appears to entitle the opposite pas ty 
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to judgment as far as relate* to the merits 
of the cause. 

Now, in the case alluded to the defect 
is clearly one only of form. With respect 
to aM ob j e cti on s of form we find it laid 
down as a general proposition, that " if a 



i pleads over, he shall never take 
" any advantage of any slip committed in 
" the pleading on the other side, which he 
" could not take advantage of upon a ge- 
neral demurrer/ 1 Per Holt, C. J. 
Anon. 2 Salk. 614. 

To take advantage therefore of the fault 
now under consideration, it is quite clear 
that 1 must demur specially, that is to say, 
I must show in what respect the plea is un- 
certain, defective or informal. 

Now then, Mr. Editor, it is sufficiently 
clear that if I plead over, that is to say, if 
I traverse, or confess and avoid the plea, 
and do not demur, I thereby waive all 
right to take any advantage of the defect 
now under consideration, and that, it ap- 
pears, is the only penalty I am subject to. 

Having disposed of the matter of form, 
we will now proceed to consider, 

Second. Matter of substance. 

Here I have to deal with a defect in sub- 
stance, a notorious one, and the question is 
am 1 bound to demur, or am 1 allowed, that 
is to aay, have I the legal right to plead 
over, that is to say, have I a right to pans 
this defect by, and traverse some material 
allegation in the plea, and then on the 
trial, take advantage of the defect in sub- 
stance. 

Now, sir, we find it laid down that 
the effect of a demurrer is to admit all 
such matters of fact as are sufficiently 
pleaded. Baa Ab. Pleas, &c. 1, 3 ; 1 East 
634 ; U. R. 3X4. The meaning of this 
rule is, that the party having bad his 
option, whether to plead or demur, shall be 
taken, in adopting the latter alternative, to 
admit that he has no ground for denial oi 
traverse. A demurrer is consequently sn 
admission that the facts alleged are true, 
with this qualification, vie, that the 
matter of fact be sufficiently pleaded. 
It appears, therefore, that 1 have an 
option either to plead or demur. And 
Chitty says, if there be reason to deny 
tbe facts, it is better not to demur, but to 
plead thereto, especially if the defect in 
the opposite pleading be of so substantial 
a nature that even after a verdict on the 
issue, tbe judgment might be arrested, or 
a writ of error could not be sustained. 



Chit Plead 700 ; and Stephens, in his 
book on Pleading, lays it down, p. 146, 
" that in many cases, a party, though he 
has pleaded over, without demurring, 
may nevertheless afterwards avail himself 
of an insufficiency in tbe pleadings of his 
adversary. 

Such were my views of the case, Mr. 
Editor, before readiug the case ot Sweden- 
sterned v. Roice, that is to say, I conceived 
I had a right for the defect in form, either 
to demur or to plead over, and that by 
pleading over in such case, I cured the 
defect in my adversaries pleadings. That 

I had an equal right as to the defect in 
substance either to demur or plead, and 
that 1 could do so in either case with im- 
punity, and I was further confirmed in 
that view of the case by the language used 
by Stephens on Pleadings, p. 97 ; he says, 
" If the verdict be for tbe defendant the 
M plaintiff in such case moves for judgment 
" non obstante veridicto, that is, that judo;* 
" ment be given in his own favor, with- 
" out regard to the verdict obtained by the 
" defendant. This motion is made in 
" cases where, after a pleading by the 
" defendant in confession and avoidance, 
" as for example a plea in bar, and issue 
"joined thereon, and a verdict found for 
" the defendant, the plaintiffs in retrospec- 
" tive examination of tbe record, con- 
" ceives that such plea was bad in 

II substance, and might have been made the 
" subject of demurrer on that ground. 
" If the plea was itself substantially bad 
11 in law, of course the verdict, which 
41 merely shows it to be true in point of 
44 fact, cannot avail to entitle the d - 
"fendant to judgment, while, on the 
M other hand, the plea being in confession 
" and avoidance, involves a confession of 
" tbe plaintiff's declaration, and shows that 
" be waa entitled to maintain his action." 

Tbe case of Swedenstemed v. Rowe ap- 
pears to be predicated upon, and decided 
by the case in 6 Wendell, as cited in the 
judgment of the court, and perhaps whilst 
that case remains unobserved upon, the 
judges of the Common Pleas might have 
considered themselves bound by tnat deci- 
sion. It matters not, however, what the 
judges might have conceived, we have only 
to look at tbe effect of those two decisions, 
if they are to be acted upon as law, and 
considered as such hereafter, it is only right 
that we should know it 

Tbe effect, in my opinion, is this, that a 
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plaiptiff shall not have the optim to demur 
or plead to a defect in point of form, (for 
Judge UUhoeffer says, this is s defect in 
point of form. (Sea ids Judgment),) and 
that, if a plaintiff do not demur for a de- 
fect in point of form, his adversary shajl 
be put right, at his, the plaintiff's, expense 
by a repleader. 

In the case of 6 Wendell, Justice Marcjr 
says, that a similar defect is a defect in 
substance, and for a defect iu substance Mr. 
Justice Marcy takes away the option of the 
plaintiff* to demur, or to plead over, and 
punishes him by a repleader for not point- 
ing nut the defect of his adversary. 

But, sir, is such the law ? Can it be t 
Jael U8, to illustrate this point, put a case. 
Take the case of Swedensterned v. Rotee 
for example. Suppose both of the de- 
fendants' pleas were good, both in sub- 
stance and in form, so as not to give the 
plaintiff an opportunity to demur. Sup- 
pose the plaintiff, to the good second plea, 
had thought proper to traverse the mate- 
rial allegation, (without which allegation 
the plea would be ba<J/) that at the time of 
jthe making of the sajd several promises 
apd undertakings, and every of them, that 
the said plaintiff and the said defend- 
ant were persons respectively residents 
wit Inn this state. 

That such plea, being so traversed, the 
cause came up to be tried, and the defend- 
ant could not prove the allegation in his 
said plea, would not the plaintiff be en- 
titled to his verdict, on the ground that the 
plaintjff had failed to prove his issue 1 

The question 1 then want to ask, sir, is, 
was not the plaintiff on the trial of this 
cause before Judge IngHs, equally en- 
titled to a verdict 1 

Perhaps, sir, some of your numerous 
readers will be kind enough to favor us 
with their opinion oti this point, for jhe 
guidance of those who are not so well in- 

formed . T Observer. 



THE PROPERTY LAWYER. 

YEARLY TESUN?. 

Where a yearly tenancy has con- 
£\nued a number of years, the lessor and 
the lessee being the same, it may be 
treated after the expiration of tfre tenancy 
as an original Remise for the whole period 



occupied ; and a liability existing during 
the time to determine the tenancy by a 
fixed notice, or at a certain period, it 
seems, makes no difference In the legal 
effect of the occupation. Seitker t. Hentr 
monceux, 1 Man. & Ry. 426 ; end the as- 
thorities cited. And where a house and 
appurtenances, by a written demise were 
demised for "one year and six months 
Certain from the date, 9 * at a yearly rest 
payable at the usual periods, with a 
proviso that three calendar mouths* notice 
should be given on either side previous to 
the determination of the said tenancy."— 
The holding having continued beyond the 
term of the year and six months, it wis 
held that such holding was not a new tea* 
ancy commencing at that period, but a 
yearly tenancy commencing from the ori- 
ginal entry of the tenant; and that there- 
tttre a notice to quit at the expira- 
tion of the second year of the holding 
was good. " It appears to me/ 1 said 
Lord Denman, C. J., as it did to my 
brother Coleridge, that the yearly testa- 
cy must be referred to the time of 



entry. 



Mr. J. Patteson.— •• The term 



• current year* must always be referred to 
the tjroe of entry, if that appears. It » 
true that according to this construction the 
expression 'six months' notice' baa no 
meaning, the tenancy having continued 
beyond it ; but that is the fault «»f tbe par- 
ties." Doe d. Robinson v. DebeU % 1 Gales) 
Dav. 



Before His Honor the Recorder o# 
Buffalo. 

ENLISTMENT OF ALIENS. 

JnjthfipiaiUrqfDkHiKL Ross. 

^n alien cannot be legally enlisted in the Arm? of 
the United States. 

This case came before his Honor the 
Recorder on a writ of habeas corpus, at the 
instance of Daniel Ross, who claimed to 
be discharged from the service aaa soldier 
in the army of the United States, on the 
ground that he was an alien. 

The fact of alienage having been estab- 
lished, his Honor tbe Recorder read tbe 
following letter of the learned District 
Judge of tbe U. S. for the Northern Dis- 
trict of New- York. (Conkling.) 
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Auburn, August 8, 1842. 

Dear Sir — Your letter requesting my 
opinion upon the question whether aliens 
may lawfully be enlisted into the military 
service of the United States, was received 
several days ago ; and would have been 
sooner answered but for your full license 
to consult my own convenience as to time. 

I have met with no judicial decision on 
this question, uur have I heard it argued. 
I am,oot apprised, therefore, wliat opinions 
are entertained upon it by others, except 
by yourself, as cautiously intimated in your 
letter, nor do 1 know in what light, other 
than those which have occurred to me, the 
subject is susceptible of being placed. 
Still, however, the question was not new 
to me, because I had already several timea 
been applied to for my opinion upon it. 
My replies, though guardedly expressed, 
were in accordance with what you state to 
be your own impression. Since the receipt 
of .your letter, 1 have re-examined the acts 
of Congress on the subject, and have again 
reflected upon it. 1 he effect has been 
rather to con6rm than to weaken my pre- 
vious impressions. The view I take of 
the question is this. Congress are em- 
powered "to raise and support armies." 
This power is to be exercised by the en- 
actment of laws, providing, among other 
things, for the enlistment of men. The 
recruiting officers employed by the Execu- 
tive are the agents of the United Stales to 
give effect to the law ; and in executing 
their agency they can do nothing which 
the law does not warrant. 

The only enactments now in force, as 
far as 1 sm informed, which hear directly 
on this particular question, are contained 
in the 11th and 12th sections of the " act 
fixing the military peace establishment of 
the United States," passed March 16, 1802 ; 
and in the 7th section of an act bearing 
the same title, passed March 3, 1815. By 
the 11th section of the act of 1802, it is 
enacted " That the commissioned officers 
who shall be employed in the recruiting 
service, to keep up by voluntary enlistment 
the corps aforesaid, shall be entitled to re- 
ceive for every able bodied citizen of the 
United States, who shall be duly enlisted 
by him— the sum of two dollars ;" and the 
section then proceeds to prescribe regula- 
tions as to the height and age of the re- 
cruit,, and to prohibit the enlistment of 
may minor without the previous assent of 
his parent, guardian! or master! if any he 



have — and concludes as follows ; " if any 
officer shall enlist any person contrary to 
thettue intent and meaning of this act, for 
every such offence he shall forfeit and pay 
the amount of the bounty and clothing 
which the person so recruited may have 
received from the public, to be deducted 
out of the pay and emoluments of such 
officer." 

By the 12 ih seel ion of the same act it is 
enacted, " Tfiat there shall be allowed and 
paicT 1<> each effective able-bodied citizen, 
recruited as aforesaid, a bounty of twelve 
doWars." The 7tb section of the act of 
1815 provides, that the several corps au- 
thorized by this act shall '* be recruited in 
the same wanner and with the Uke limita- 
tion*," as are preset i bed by the above men- 
tioned act of 1802, and the act of 12th of 
April, lb08, entitled an act to raise, for a 
limited time, an additional military force. 
This last mentioned act of 1808, expressly 
adopts, the regulations relative to enlist* 
ments*oiitained iu the act of 1602. I un- 
derstand these to be the laws by which en- 
listments aie still regulated, so far as the 
present question is concerned— no chsnge 
in this respect having been made either by 
the act of 1821, to reduce the army, or by 
the act of 1838 to increase it ; nor, as I 
have been able to find, by any other act. 
It appears then that both the compensa- 
tion to the recruiting officer and the boun- 
ty to .be paid to the recruit, are expressly 
limited to enlistments of citizens of the 
United States. The inference from this 
express limitation, that Congress intended 
that none but citizens should be enlisted, I 
think, is irresistible. That nothing can 
lawfully be paid to a recruiting officer for 
enlisting an alien, and that no bounty can 
lawfully be paid an alien recruit, is unques- 
tionable : and it may, I think, reasonably 
be inferred that this exclusion was sup- 
posed and intended by Congress to be 
equivalent to a prohibition. 

Doubts may nevertheless be entertained 
by some, whether aliens, after voluntarily 
enlisting in the service of the United States, 
are entitled to he discharged. Touching 
this point, the following seems to me to be 
the just view of the subject Enlistment 
is a contract, to which the U. States, acting 
through the recruiting officer as their 
agent, are one of the parties, and the re- 
cruit the other party. To render a con- 
tract valid, each party must have the ca- 
pacity to contract. But the law confers no 
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power upon the recruiting officer, or more 
properly speaking, on the executive branch 
of the government under whose order* be 
is acting, to enter into a contract of enlist- 
ment with an alien — if, indeed, it does not 
by necessary implication, as I think it d«ies f 
forbid this to be done. Such a contract is 
therefore void for want of capacity in the 
recruiting officer to enter into it. 6ut it 
is only in virtue of the contract of enlist- 
ment that a soldier can be lawfully held ia 
service against his will ; and if the con- 
tract is void, it would seem to follow that 
upon the fact of his alienage being made 
satisfactorily to appear, he ought to be dis- 
charged. 

I am, very respectively, 
Your obedient servant, 

A. CoNKLIlfO. 

The Recorder also remarked, that after 
having given the subject all the considera- 
tion its importance demanded ; and after 
reflection upon the arguments in favor of 
the right to enlist aliens, he fully concurred 
with the District Judge in the conclusion 
to which he had arrived ; that the clear, 
(and as it seemed to him) the convincing 
reasoning of the opinion just read would 
be only strengthened by reference to the 
laws of the United States more in detail. 

That conceding as a general principle, 
the capacity of aliens to contract, either 
with the government, or with individuals, 
to the same extent as natural born or natu- 
ralized citizens; still it was obviously 
within the power of the government to 
abridge the right of either to contract ; 
and especially to say when they might not 
and when they might enter into contracts 
with itself. To prescribe what contracts 
shall be legal and valid when made with a 
citizen, and what contracts should be ille- 
gal and invalid when made with an alien. 

If, therefore, the government had by 
law, either by direct words or legal impli- 
cation, forbiddeti the enlistment of aliens, 
then, whatever might be his general capa- 
city of making contracts, an alien would 
be incapable of entering into this particu- 
lar contract of enlistment. 

In this view it becomes necessary to de- 
termine whether that part of the 11th 
section of the act of 1602, which precedes 
the proviso in the same sec, (and which 
is in the following words, " the commis- 
sioned officers who shall be employed in 
the recruiting service, to keep up, by vol- 
untary enlistment, the corps as aforesaid, 



shall be entitled to receive for every effec- 
tive able-bodied citizen of the United State*, 
who shall be duly enlisted by bios, for the 
term of five years and mastered, of at 
least Bv9 feet six inches high and between 
the ages of eighteen and thirty-five years, 
the sum of two dollars," does ia effect 
prescribe the qualification of tboee who 
may be enlisted as soldiers, and whether, 
as one of those qualifications, the recruit 
must be a native born or naturalised citi- 
zen. 

It would seem that the plain direct lan- 
guage of the statute itself, in this instance, 
could hardly admit of two constructions, 
and were it not for the very general 
practice of enlisting aliens, it would not 
be believed that a law which authorises, 
only in words at least, the enlistment of 
"citizens of the United States" should be 
deemed to allow of the enlistment of 
aliens, from all countries— that an officer, 
who, in terra*, is only empowered to enlist 
"citizen*" should feel that he had a right to 
enlist foreigners. 

But we are not left to this language 
alone, explicit as it is; nor even to the 
bounties and penalties prescribed by this 
statute, from whence to determine the 
intention of the Legislature. Congress 
have passed other sets bearing upon this 
subject The 5th sect, of the act of the 
12th of April, 1806, not only adopts the 
provisions of the act ort802, as to enlist- 
ments, hut it expressly recognizes them as 
qualifications. It provides that " the re- 
gulation and compensation of recruiting 
officers, the age, size, qualifications, and 
bounties of recruits," shall be governed by 
the act of 1802. 

During the war, and when there was 
great difficulty in procuring recruits, and 
when it became imperiously necessary to 
fill the ranks of the army, congress passed 
the act of the 20th of January, 1813. The 
5th sect, of that act is an exact transcript 
of the 11th sect, of the act of 1802, only, 
that the prescribed size of the recruit is 
omitted, and the word " man" substituted 
for the words " citizen qftheUnited States," 
io the act of 1808. 

By the 30th sect of the act of the 5th 
of July, 1838, it is enacted, "that so much 
of the 11th sect, of the act of the 16th 
March, 1802, and so much of the 5th 
sect, of the act of the 12tb of April, 1808, 
nsfix the height of enlisted men are re- 
pealed/' 
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This lest act not only shows that coe- 
gfress deemed the provisions and qualifica- 
tions prescribed by the 11th sect, of the 
act of 1802 so binding, that it required its 
interposition to permit the enlistment of a 
soldier below the size specified in that sec- 
tion ; but it furnishes, also, another, (and if 
it were necessary,) a conclusive answer to 
the argument that the provisions of that 
law were intended only to regulate boun- 
ties, and not as a limitation or description 
of those only who might be enlisted ; for 
oefore the passage of this act all bounties 
were abolished by the act of the 2d of 
March, 1833. 

That congress has invariably regarded 
the provisions of the act of 1802, be- 
fore cited, as limitations, or qualifications 
of those who might be enlisted, as being 
equivalent to an express declaration that 
none without those qualifications could 
be, legally, enlisted, is demonstrated by 
every act bearing upon the subject, from 
1802 to the present time ; that it consi- 
lered, citizenship, natural born or natural- 
sed, one of those qualifications, is shown 
7 the substitution of the more extended 
id comprehensive term, man, in an act 
ssed under peculiar circumstances, and 
a great emergency, for the limited and 
tricted words, citizen of ike United 
tee ; and the intention to preserve and 
inue, this qualification is rendered 
illy manifest by the restoration of the 
mil act when that emergency had 
•*! away. 

fter these repeated enactments, show- 
clearly the understanding and inten- 
of congress, to bold that an alien 
it still be legally enlisted, would 
cate a design to evade, rather than a 
position to execute the laws — would 
.dence a determination to substitute 
•roe crude notion, perhaps of public po- 
licy, for the declared will of the legis- 
lature. 

Were the laws of congress of doubtful 
import on this subject, and were we to 
recur to the history of our country in 1802, 
we should find little to warrant the belief 
that it was then the intentiou of congress to 
permit the enlistment of aliens. 

It is probable, that at the time when there 
prevailed great jealousy of foreigners and 
foreign influence, congress would pass a 
law which might fill the ranks of the army 
with aliens t 
Or, were weal the present time to con- 



sult the enlightened policy and true hooor 
of our country, ought we to infer tbatcon- 
gress has, intentionally committed, to a 
great extent, the defence of the country to 
mercenaries 1 

But the laws are not of doubtful con- 
struction. They are in accordance with 
the feelings of our true-hearted native born 
and naturalized citizens ; and such as be- 
come the independence and dignity of a 
free people. 

The petitioner being an alien cannot be 
legally enlisted, and must be therefore dis- 
charged. 

IN BANKRUPTCY. 



V. S3. District Coart for tft* 
•f Rew-Ytrk. 



Before the Hon. S. R. Birrs. 

In the Matter of the Petition of Smith Elt, 
a Bankrupt,— December 31, 1842. 

I DISCHABOB AMD CERTIFICATE — FILING IN- 
' TENTORY. 

Where s petition for an involuntary deeree wee filed 
on the 17 iune, 1642, and it appeared that ibe bank- 
rupt had, bv two several aeaignmen:a dated the 26 
May and the 14 June preceding, conveyed his real 
and perianal estate upon troet to be conveyed among 
I hit creditor* pre rata .—Held, that these aasign- 
I menia were not preferences by the bankrupt, and a 
bar to his obtaining his certificate. 
Where the bankrupt had committed an set ofbank- 
rupicy by concealing himself, to avoid being sr- 
i rested .-—Held, thai such an act, not being of a 
fraudulent character, the objiction tb his obtaining 
bis ditcharge on ibat around was untenable. 
In the case of involuntary bankruptcy, the bankrupt 
is not bound to file an inventory ol his estate and 
effects, or a Hat of bis creditors. 

This case came before the court on ob- 
jections to the allowance of the discharge 
and certificate to the bankrupt The facts 
sufficiently appeal in his honor's adjudica- 
tion. 

W, Skidnore, for the bankrupt. 

Carter, Bdgerton, ScAell, Mason, Mar- 
bury and Low, for the creditors. 

Betts, J.— Previous to the petition by 
creditors, filed June 17, 1S42, to obtain a 
decree of bankruptcy, the bankrupt as- 
signed all his real and personal estate to 
be applied amongst his creditors pro rata, 
and without preference. The first deed 
of assignment was executed the 26th day 
of May, and the second the 14th day of 
June, 1842. 
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These were no unlawful preferences by 
the bankrupt, which bar his discharge. 

Whether the assignees can hold and dis- 
tribute the property under the trusts, or it 
passes by the decree of bankruptcy to the 
official assignee, is not a question now ne- i 
cessary to decide. The objection, that it | 
amounts to a fraudulent preference is not , 
sustained. 

The act of bankruptcy committed by i 
the debtor, and the only one charged in I 
the petition, was concealing himself to 
avoid being arrested, &c. | 

This is not one of the particulars made 
by the act a cause for denying the bank- 
rupt a discharge and certificate : no mere 
act of bankruptcy, not of fraudulent cha- 
racter, can have that effect under the 
statute. 

This objection is therefore untenable. 

The bankrupt has not filed an inventory 
of bis estate, or list of his creditors, &c, 
and that is alleged as another ground why 
he should not receive his discharge. 

The statute does not enjoin this pro- 
ceeding in the case of compulsory bank- 
ruptcy. It is made necessary that the vo- 
luntary bankrupt should do it in order to 
obtain a decree of bankruptcy, but with 
that class of bankrupts it is not part of the 
procedure consequent upon such decree, 
and necessary to obtain a discharge. 

It might be meet and convenient that the 
practice should be so in regard to bank- 
rupts, declared such in compulsory pro- 
ceedings, but no provision of the act, and 
no rule of court enjoins it, and according- 
ly the party here has been guilty of no 
default in the omission. 

The objections are all overruled, and 
disallowed. 

Bad Writing. — John Bell, the cote*m- 

porary of Lord Eldon, who was the most 

profound equity lawyer of the day, and of 

whom a certain poet says, 

11 He spoke so well, 
The Chancellor seem'd inclined to doubt," 

- wrote so vilaa hand, that the attornies often 
paid him extra fees to transcribe his opi- 
nion, or rather to rewrite them, for Jocky i 
(as he was generally called) could seldom j 
decipher his own writing. Jocky used to 
say, that he wrote three sorts of hand, one 
that his clerk could make out, but he could 
not ; one that be could make out, but his 
clerk could not, and one that neither of 
tbem could make out 
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U. 8. Circuit Crart for the toatfcerm District 
. #f New«¥ork. 

Admiralty Sessions of Oyer and Terminer. 

Before the Hon. Smith Thompson, U. S. 
Circuit Judge, and the Hon. S. R. Beits, 

U. S. District Judge. 

The United States of America ▼. Cass. 
Jenkins, Geo. Langdon, John Allbiv, 
Sidney M. Jennings, Alexander Chap- 
lin, John Stone, and William Clawl 

ARREST OF JUDGMENT— FN BOLMBNT AXD 
LICENSE OF COASTING VEIISELS. 

Where the crew of sn A merits n whsling vmsel were 
convicted of sn tt tempt to revolt on ■ wbaliop voy- 
age to the South Seas, and it *i ptarrd on the mat 
that the vessel had not been enroll* d end lieri»*4 
under the set of congress of 1793, emitted "An Aw 
for Enrolling snd Licensing Ships or Vessels to be 
employed in theCoasiinc Trade and Fineries, ted 
for regelating the same P'— Held, that the caw 6d 
not come within the operation ol the cruising aetef 
1836; that the prisoners were improperly convicted, 
Snd that they Were entitled to sn arrest of judg- 
ment. 

This was a tnotion in arrest of judg- 
ment. The prisoners, who were seamen, 
and part of (he crew of the American ship 
Georgia, were indicted for endeavoring to 
make a revolt while employed on a whal- 
ing voyage from New-London, Connecti- 
cut, to the Southern Atlantic Ocean. The 
indictment contained several counts char- 
ging the commission of ihe several offences 
mentioned in the 2d section of the act of 
congress of lb35. They severally pleaded 
not guilty. 

On the trial of the case before hia honor 
Judge Betts, evidence was adduced to 
show, that the ship Georgia was a whale- 
ship belonging to the port of New- London, 
Connecticut, where her owners resided ; 
that the defendants belonged to the ship as 
a part of the crew ; that the vessel sailed 
from New- London, Oct. 27, 1838, to go on 
a whaling voyage to the South Georgia 
Islands, and elsewhere in the Southern 
Atlantic Ocean. The charges in the in- 
dictment were distinctly proved against ail 
the defendants. Hall, the captain of the 
vessel, proved that the ship was ao Ame- 
rican vessel at the time of the shipping of 
the crew, and then was, and atiil is, owned 
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by citizens of the United State*, raiding 
in New-London, and in its vicinity. This 
evidence was objected to by the de- 
fendant's counsel, on the ground that 
parol evidence could not be given of the 
ownership of a vessel, but that the bill of 
sale, or other document, must be produced 
to establish the ownership and national 
character of the vessel. The evidence 
was received, but the objection was re* 
served for the future opium n of the court. 
It also appeared, in the progress of the 
trial, that the vessel had not been enrolled 
and licensed under the Act of Congress, 
approved on the eighteenth day of Febru- 
ary, one thousand seven hundred and 
ninety-three, eutitlod, "An act for en- 
rolling and licensing ships or vessels to 
be employed iu the coasting trade, and 
fisheries, and for regulating the same," to 
carry on the whale fishery : but had been 
registered under the act of congress ap- 
proved on the thirty-first day of December, 
one thousand seven hundred and ninety- 
two, entitled/* An act concerning the re- 
gistering and recording of ships or ves- 
sels," and had proceeded on her voyage, 
and made the same, and returned to her 
original port without any such license. 
The register of the vessel was kept on 
board during her voyage, and on her ar- 
rival at New-London was deposited with 
the collector at that port. 

The defendant's counsel, on this state 
of the case, asked the court to charge the 
jury that the voyage carried on in this 
vessel, without au enrollment and liceuse, 
according to the acis of coiigrees of the 
eighteenth of February, one thousand 
seven hundred and ninety-three, was an 
illegal voyage, and the vessel could not be 
deemed an American vessel, that the crew 
were not bound to go on a voyage, and 
could not be legally guilty of endeavoring 
to make a revolt on board of this vessel, 
under the act of congress of one thousand 
eight hundred aud thirty-five, upon which 
they aland indicted. 

The learned judge charged the jury 
that the prisoners, composing a part of 
the crew of the Geoigia on the above 
mentioned whaling voyage, were in a con- 
dition to be guilty of the offence charged 
in the indictment. 

That it was not necessary for the ship 
Georgia to have been enrolled and li- 
censed Air the whaling voyage above 
mentioned, under the act of one thousand 
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seven hundred and ninety-three, but that 
when she had sailed on the vovsge with 
her register, she was an American vessel 
within the meaning of the act of congress 
under which the defendants were in- 
dicted. 

That it never was intended by any act 
of congress that whale ships, sailing under 
a register merely, but not enrolled and 
licensed, should entirely lose their Ameri- 
can character, although it was possible that 
such vessels might be liable to pay foreign 
duties upon entering our ports. As this 
latter point was not involved in the pre- 
sent case, it was not necessary td decide it; 
in every other respect, said the learned 
judge, the voyage was a legal one : that 
this vessel was an American vessel in the 
sense required by the act upon which the 
prisoners were indicted. If therefore 
the jury believed from the eyidence, that 
the defendants had committed the acts 
charged in the iudictment they ought to 
dud them guilty. 

But in order to afford opportunity for a 
more deliberate examination of the acts 
of congress, it was recommeuded by his 
honor,' and assented to by the district at- 
torney, aud the counsel for the defendants, 
that if the verdict should he for the Uni- 
ted States, that it should be subject to the 
opinion of the court ou the questions of 
law above stated. 

The jury brought iu a verdict of guilty 
against all the defendant*. 

A. Nasi, now moved in arrest of judg- 
ment. The learned counsel cited the act 
of congress of 1789, and also the act of 
1793, and 1 Mason's Rep. 317, and con- 
tended that inasmuch as the act of con- 
gress inquires vessels to be registered for 
the foreign trade, aud licensed for the 
coasting trade, that without these pre -re- 
quisites the vessel must be deemed in law 
an alien and a foreign vessel, aud is not 
included within the crimes act of 1835, 
sect. 2, that the provisions of the statute, 
not having therefore been complied with, 
the prisoners were improperly con- 
victed. 

With reference to the character of the 
vessel, the learned couusel observed that a 
penalty being imposed by the act of con* 
gress upon a person who saved a ves- 
sel without a register or license, the 
person who held the vessel, or was in 
possession of it, was holding it con- 
trary to law, and could nut claim the 
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protection of the act of congress passed for 
the protection of owners and officers sail- 
ing as an American ship or vessel on the 
high seas. That the contract in this case 
for hiring the men to go the voyage con- 
trary to the acts of congress was tainted, 
and not binding in law, and unless the 
legal relationship of master and seamen 
existed, and such a relationship only could 
be recognized in law, the defendants could 
not be deemed guilty under the act of con- 
gress. Hunt v. Knickerbocker, 5 Johns. 
Rep. 327. The same principle is recog- 
nized in 20 Wend. 390. De Grot v. 
Van Dusen. Wherever a contract is 
made in contravention of a statute, or con- 
trary to the policy of the law, the same is 
void. 19 Mass. Rep. 258, Wheeler v. Russell; 
so 10 Barn. & Cres. 446 ; 4 Halsted's Rep. 
352, Sharpe v. Teese ; Chitty on Contracts, 
334 ; Caithew's Rep. 252, Bartlet v. Ver- 
non ; Bluxland on the Code Napoleon, 
444. Contracts are void which are op- 
posed to the national policy and insti- 
tutions. 

B. F- Butler, for the United States, con- 
tra. The act of congress was directory, and 
although the owner or the master of a vessel 
might be liable to incur a penalty or suit 
for not obtaining a registry or an enrolment 
and license for a vessel, pursuant to the 
act of Congress, and although a suit might 
be maintained against such roaster and 
owner by the government of the U. States, 
yet it would not affect the crew who had 
regularly shipped in the ordinary manner 
to go upon a lawful voyage. The crimes 
act of 1835, did not except the crews of 
such vessels out of the penalties of that act; 
5 Wbeaton's Rep. I $5; United States v. 
The Pirates. Mr. Justice Johnson, of the 
SupremeCourt of the United States, decided 
that on an indictment for piracy, I he national 
character of a merchant vessel of the United 
States might be proved without evidence of 
a certificate of registry. That the national 
character of the vessel was circumstantial 
to the crime. He likened the case of a 
man on board of an American vessel on 
the high seas taking and carrying away 
with an intent to steal or purloin the goods 
of another. In such a case, the question 
whether the vessel waa enrolled or licensed 
pursuant to the act of congress could not 
be discussed in an indictment for the of- 
fence of stealing upon the high seas. 

Thompson, J., delivered the opinion of 
the Court.— 



. In the first circuit, in the ease of United 
States v. Rogers pothers, Judge Si ory deci- 
ded that seamen then under indictment for 
an endeavor to revolt, who bad shipped on 
board of an American vessel for a voyage 
on the high seas, jand the vessel had sailed 
without a register or enrolment and li- 
cense pursuant to the act of congress 1792, 
eould not be convicted ; that the case did act 
come within the crimes act of 1835 ; and* 
that the crew were entitled to their dis- 
charge. This vessel was the brig Troy, 
belonging to Bristol, Rhode-Island, the 
crew of which were indicted in June, 1S38, 
for an endeavor to commit a revolt. 

The decision of Mr. Justice Story is is 
full force and effect in the Eastern Circuit, 
and one cardinal principle pervades the law 
of theUuiied States Courts, viae : that the 
same should be uniform in the different cir- 
cuits, and until that decision is reversed, I 
shall hold the law as expounded thereon to 
be the law of this circuit. The judgment 
therefore must be arrested. 

Judgment arrested. 

SUPERIOR COURT, 

Before the Hon. Samuel Jonbs, C. J, 
and the Hon. T. J. Oakley. 

Bakkwell et al. v. Ellswokth et «£ 

In an action of trover to recover s sloop cbiased »r 
plaintirl's under a bill of sale from the sheniT, where 
it appeared that at the time of the *ale the sloop tu 
out of view and incapable of being poim«d «*oc to 
the purchaser, and that she was not 10 the aacni'f 
possession, but that of a third person under a claim 
of right .—Held, that the plaintiff's having Tailed to 
show title under the sheriff, were properly non- 
suited t— Held, alto, that upon ail sales by the eae* 
riflj the property for sal'* must be present, so as to be 
pointed out to the purchaser. 

This was an action of trover for a 
sloop. It appeared that one M. M. Martin 
borrowed of the defendants $4254 88, and 
gave them as security a bill of sale of two 
vessels, of which the subject of the suit 
was one. The vessels were taken posses- 
sion of, and used by the defendants; and 
one of them was sent to sea atid h«st on 
the Florida reefs, being insured for 96000. 
The insurance company refused to pay on 
the ground that the vessel was not sea- 
worthy. 

The defendants with the consent of 
Martin, afterwards accepted from the un- 
derwriters, by way of compromise, in fell 



THE NEW- YORK LEGAL OBSERVER 



847. 



Bakewell et »L v. Ellsworth et ml 



for their claim on the policy, $3000, de- 
d ucting the premium. Not withstanding a 
xiotice not to compromise, received from the 
plaintiffs, who had recovered a judgment 
against M. M. Martin for*G02.50. The 
sloop in question being in port, was levied 
upon under the execution against M. M. 
Martin. Notice was given to the plain- 
tiffs of the claim of the defendants to the 
-vessel, and the validity of the claim was 
admitted by the plaintiffs to the extent 
then stated by the defendants, which was 
considerably less than the sum actually 
due from Martin to them. 

The vessel was sold under the plaintiffs' 
execution, subject to the lien of the de- 
fendants, and purchased by the plaintiffs 
for the sum of $25. The sale was made 
at Chatham Square, the vessel at the time 
not being within the actual control of the 
sheriff, or within the view of the pern ins 
attending the sale. The plaintiff* took a 
bill of sale of the sheriff and demanded 
the vessel of the defendants, and they re- 
fusing to deliver her up. 

At the trial the judge nonsuited the 
plaintiff*, on the ground that the defend- 
ants' lien on the sloop had not been satis- 
fied. 

A motion was now made to set aside the 
nonsuit. 

Gould and Newkirk % for plaintiffs, relied 
on the following points : 

I. That the plaintiffs by the purchase 
at the sheriffs sale acquired all the interest 
of the pledgor in the sloop " State Rights," 
and whenever the pledgor could have main- 
tained an action tor tha said vessel, plain- 
tiffs had a right of action. 4 Kent, 139, 
140 ; Wkitahtr v. Sumner, 20 Pick. 399. 

II. That the defendants are bound by the 
statement made by them to the plaiutihV 
attorney, as to the nature and amount of 
their lien or claim, and are estopped from 
setting up a larger claim. 

1. Because such statement was made 
with a knowledge that the plaintiffs in- 
tended to act on such statement, and 

2. Because the plaintiffs did act on such 
statement. Fatter v. NewUmd, 21 Wend. 
94 ; Welland C. Co. v. Hathatcay, 8 Wend. 
480. 

III. That the lien of the defendants, as 
stated to the plaintiffs' attorney, was satis- 
fied by the amount received by them on 
account of the loss of the Antelope, the 
insured vessel. 



IV. That the defendants are to be held 
accountable for the whole amount of the 
insurance of the Antelope, or at least for 
enough to satisfy their lien. 

1. Because they had notice of the inte- 
rest of the plaintiffs, and were forbidden 
by them to settle for less than the whole 
amount. 

2. Because, if they had any right to send 
the Antelope to sea, they were bound to 
send her in such a condition, that if she 
was lost the insurance might be collected. 
And, 

3. Because they gave a discbarge in full 
to the insurance company. Garlick v. 
James, 12 Johns. 146. 

V. The defendants are confined to the 
grounds on which they asked for a non- 
suit. 

VI. -Trover is the proper form of action ; 
20 Pick. 399. 

VII. The amount for which the Ante* 
lope was insured, was more than sufficient 
to satisfy the claim of the defendants as 
set up by them at the trial. 

VIII. The defendants had no right to 
use the property pledged, and a part of the 
property being destroyed or lost in such 
wrongful using, the whole lien is discharg- 
ed ; CorUlyou \. Lansing, 2 Caines' C. 200 ; 
213; 12 Johns. 146. 

D. E. Wheeler, for defendants, contra, 
relied on the following points : 

1. The decision of the judge in grant- 
ing a nonsuit in this case was correct ; 3 

Wend. 446 ; 16 John*. R. 2SS. 

2. The plaintiffs showed no evidence 
whatever of title in the schooner " State 
Rights ;" 2 R. S. 366, § 21, 23 } 2 R. S. 290, 
§ 21, 23; 14 Johns. 352, 222, Sheldon v. 
Soper, 8 Johns. 432 ; Putnam v. Riley, 11 
Wend. 474. 

3. The decision of the judge in admit- 
ting the receipt of Ellsworth' and Martin, 
was correct. 

4. The whole testimony shows that the 
sloop was in the possession of the defend- 
ants iu May, 184J, and continued in their 
possession until September, 1841, when 
seized by defendants ; that being demanded 
by defendants, the possession of the sloop 
was given up to the defendants, and they 
continued in possession until after suit 
brought, and that the possession was in 
pursuance of a bill of sate, was absolute on 
us face, but was for the security of a sum 
of money, aud when the sale was made 



THE NBW-TOHK LEGAL OMOSETEB. 



hi re House. 



91377 was actually due the defendants, and 
which is now due ; and consequently they 
had a right to the sloop until that amount 
and interest was paid; 14 Wend. 123; 
WtsUrvtt v. PintMney, 9 Cowen, 52 ; 24 
Wend. 116; 14 Wend. 201. 

Per CvttiAM. — This was an action of 
trover for the schooner " State Rights," 
claimed by the plaintiffs under a bill of sale 
from the sheriff. The sale was of all the 
rights of one Martin to the schooner, 
and was made at Chatham Square, the 
schooner being then lying at Rutgers- 
street, and not in view of the place of sale. 
The deputy sheriff at the time of levying 
on ber, took possession of the schooner, 
and put a kee|»er on board of her, but af- 
terwards gave up possession of her, and 
bad not the custody of her at the time of 
tite sale. The defendants claimed posses- 
sum of her by bills of sale from Martin to 
them, which were absolute on the face of 
them, but which had been given only to 
secure the paymeut of Martin's notes to 
them. 

The Court, after staling the case in de- 
tail, said, besides the other difficulties in 
the case, there is one in relation to the 
claim of the plaint ids under the bill of sale 
from the sheriff. The statute requires that 
upon all sales by the sheriff, the property 
shall be present, so as to be pointed out to 
the purchasers. It was therefore not com- 
petent fi>r the sheriff to make sale of the 
sloop in question, which was then oat of 
his view, and incapable of being pointed 
out to the purchaser, and which was also 
not in possession of the sheriff, but in pos- 
sioe of a third party under a claim of right. 
At the trial a nonsuit was granted on the 
ground that the plaintiffs' lien was not ex- 
tinguished, and that defendant had a right 
to hold the sloop for the balance of his de- 
mand. Whether the judge was right or 
not on th at jioitit, and we think he was, the 
plaintiffs failed to show title by a valid aale 
under the sheriff, from whom the bill of 
sale was given. The nonsuit was there- 
fore right, and is confirmed. 



GpttMitflllar'i Wlr.— The foUowiof jtm eftaveif 
was mad* by ths eekbcsted R. B. Sheridan on a 
oounjnltor'f wig s^" Sometimes with a head— eome- 
tt'mss without a head. Sometimes with a tail— some- 
times without a tail Sometimes with both bead 
sod tail— sometimes without either head or tail, and 
i with or without either. 



aaar 



IN BANKRUPTCY. 



IT. a). DSairlef Cewrt for the 

•r-ftowYoalu 

Before the Hon. & R. Bi 



Im th* Matter of the Petition */ Tm Cm- 
niToaa or Samuel A. Honea . JaJsawa , 
1843. 

Where it appeared that the debtor waeia a state ef 
apparent tnaolvency in July and September fact, 
there being eieeutiona in the aberirTe bane* aawawt 
him, and no property to satisfy them, sad that as 
the 20th of August last he hsd aasraed all ha 
aiock of gooda in hia aiore to M. and Jf -» (one ef 
whom waa hia father-in law,) thereby p»ymea <**t 
of upwards of §3000 due to that firm by nam »*- 
vidually, and as one of the firm of H. and M. ( asd 
on hie examination he ataifd that fm-re were drew 
due hhn to the amount of #10,(00. but which d*w 
appeared to be but of small tf of any veins :— Bea\ 
tost the assignment under the circumstance! a- 
mnunted to a preference, and waa made ia eea- 
templetion of bankruptcy. 



This was an application by a creditor Jar 
an involuntary decree, and came be£»retbe 
court on the report of Mr. Commissioner 
Campbell. The piincipal question for ad- 
judicating upon waa, whether an aasige- 
ment, made and executed by the debtor, 
amounted to a preference, and waa green 
in contemplation of bankruptcy t 

A. U. Lyon, for the bankrupt. 

J. W. Wkttler, for the creditor. 

Bbtts, J.— This ia a case of inroloatary 
bankruptcy. The petition waa filed by a 
creditor on the Sth of October, alleging the 
act of bankruptcy to be a fraudulent sals 
and transfer of his goods by the debtor, 
ore, in contemplation of bankruptcy, and 
with intent to give a preference to particu- 
lar creditors over others. 

This allegation is denied by the debtor, 
and, in hia object iona filed, he am© denies 
that he owed the petitioning creditor WOO, 
or that he was insolvent. 

Proofs were taken on the issue before 
Commissioner Campbell. 

It stands fully established upon tbe testi- 
mony of the Deputy Sheriff, Willett, taat 
this debtor was in a atate of ap|tarent in- 
solvency in July and September last, then 
being executions in tbe sheriff's hseds 
against him, and no property to be farad 
to aatiafy them; ana independent of tbe 
deposition of the prosecuting creditor, 
the testimony of the debtor on bis ex- 
amination clearly abowa that tbe petition- 
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*ii£ creditor had a debt owing him by 
this debtor when the petition was filed 
exceeding $500. On the 20th of August 
last, the debtor transferred and conveyed 
all his stock of goods in his store to Morri- 
son and Manning, paying thereby a debt 
of over $3000 due that firm by him indivi- 
dually, and as one of the firm of House and 
Morrison. 

He states, on his examination, that there 
are outstanding debts due him to the 
amount of about $10,000, but it is manifest 
from the account given of them that their 
positive value is small, and indeed it is very 
equivocal whether they can be justly rated 
as of any worth. 

The transfer of the whole stock of goods 
placed in the control of Morrison and 
Manning, all the estate of the debtor that 
seems to have been at that time available, 
and considering the amount of his indebt- 
edness, the pressure of executions over 
him, the presumption amounts to almost 
positive proof that he made the assign- 
ment to secure a preference to that con- 
cern (one of which was his father-in-law,) 
mud that it was done in contemplation of 
bis ow n bankruptcy. 

Upon the evidence, as reported to me, 
I accordingly decide that the petition is 
supported, and the objections aie to be 
overruled and disallowed, and that a de- 
cree of bankruptcy pass against the 
debtor. 



17. fl. 



C«artffer the) Nerdberai District 
•f flew-Y«*k. 



Before the Hon. Alfred Conkling. 
Li the matter of , a Bankrupt. 

EVIDENCE. — PREFERENCE. — PRACTICE. 

An answer sworn to by a bankrupt in ■ suit in Chan- 
eery, may bo need as evidence against turn in bank- 
ruptcy. 

Where it appeared that the bankrupt had, prior to the 
passage of the act in contemplation of bankruptcy, 
and lor the purpose of giving preferences to certain 
of hie creditors, confessed several judgments to a 
large amount, upon which executions were issued 
forthwith, in virtue of which all Ins property was 
sold. Held, that he was not entitled to a dis- 
charge and certificate without the assent of s ma- 
jority in interest of his creditors, who had not been 
prs:ern d. 

It is not pui upon the bankrupt to come prepared with 
auch assent on the day to show cause. 

Tm being the day to show cause 



against granting a discharge to the bank- 
rupt, objections were filed by several cre- 
ditors, charging him with having, on the 
5ih and 11th of January, 1841, in con- 
templation of bankruptcy, and for the pur- 
pose of giving a preference to certain of 
hia creditors, confessed several judgments 
to a large amount, whereon he permitted 
executions to be issued forthwith, in virtue 
of which all his property waa sold. For the 
purpose of establishing the truth of the ob- 
jections, an exemplification of the sworn an- 
swer of the bankrupt to a bill lately brought 
against him in the state court of chancery, 
was offered in evidence, which answer it was 
insisted by the counsel for the objectors 
contained admissions fully demonstrating 
the truth of the objections, and therefore 
rendered it unnecessary to take a role for 
the examination of witnesses. The suffi- 
ciency of the admission contained in the 
answer was not denied by the counsel for 
the bankrupt ; provided the answer was 
admissible in evidence. 

Gttodwm 1? Smith, for the objects** 

Myer* % for the bankrupt. 

Conkling, J. — The admissions of the 
bankrupt in the answer in chancery, are 
unquestionably evidence against him ; and 
if, as seems to be tacitly conceded, they 
establish the truth of the objections, no dis- 
charge can now be granted. But the pre- 
ferences imputed to the bankrupt having 
been given before the passage of the 
act, are only a qualified bar to a dis- 
charge, which may be removed by the 
assent of a majority in interest of those of 
his creditors who have not been preferred. 
No period is fixed by the act within which 
auch assent must be obtained ; but from 
the nature of the case there must be some 
reasonable limit to this period. It was 
suggested by one of the counsel for the 
objecting creditors, that the bankrupt 
ought to be required to come prepared 
with the assent on the day to show cause. 
There is nothing in the terms of the act 
demanding so great strictness, and I. am 
of opinion that such a construction would 
be unreasonable. The bankrupt ought to 
be allowed sufficient time after the de- 
cision against him on the objections, to as- 
certain the disposition of his creditors, and 
obtaiu the assent of such of them as are 
willing to give it. The length of time 
actually necessary for this purpose, in any 
patticular case, would of course depend on 
the circumstances of the case \. aaal the 
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absence or. remote residence of creditors 
might require a considerable period. The 
act being unfortunately silent on the sub- 
ject, it would seem from the necessity of 
the case to rest altogetber in the discretion 
of the courts. They might prescribe a 
period in each case with reference to the 
circumstances pertaining to it. But this 
would be inconvenient; and it would 
therefore, I think, be better to fix a period 
applicable to all cases ; and for the reasons 
already stated, this ought to be of consi- 
derable length. It was suggested, also, that 
no discharge ought to be granted on the 
assent of creditors, without previous no- 
tice to the objecting creditors. This 
seems to be reasonable, in older to afford 
them en opportunity to contest the ex- 
istence and amount of the debts claimed 
by the assenting creditors. It will there- 
fore be necessary to frame additional 
rules to regulate the practice in this 
respect, and 1 shall accordingly direct my 
attention to the subject for that purpose. 



ISnflUsI) Cases. 



IN CHANCERY. 

Before Vice-Chancellor Wigham. 

Blackxow ▼. Laws.— Dec. 22, 1842. 

WILL— CONSTBUCTION OP — SEPARATE USE. 

A bequest of an annuity* 1 to be paid into the proper 
hands of A., the wife of J. L., for her own proper 
un and benefit," does not Teat in her to her sepa- 
rate use. 

Thb testator in this cause had given an 
annuity to his executors, and directed that 
it should be " paid into the proper hands 
of Ann Miller, the wife of John Laws," 
(one of the executors,) for her own proper 
use and benefit. 91 At the hearing, a ques- 
tion arose, whether this was a gift to the 
separate use of the annuitant. 

Sutton, Sharp* and Rolt, fur the plain- 
tiffs, contended that it was not a gift to the 
separate use of the annuitant ; and they 
relied on Tyler r. Lake, (2 R. & M. Ib3,) 
as being a case precisely similar to the pre- 
sent, except that the gift there was by deed, 
and in the present case by will, which cir- 
cumstance could not affect the priuciple of 
construction. 

Purvis, Rommilly, and Shebbeare, for 
parties in the same interest, cited WardU 
¥. ClaxUm, (9 Sim. 524.) 



Simpkinson, for the wife, contended, that 
the words of the gift in this case were dif- 
ferent from those in Tyler v. Lake, and 
much stronger in favor of a separate use. 
Tyler v. Lake was moreover irreconcilable 
with Hartley v. Hurle, (5 Ves. 540,) and 
was founded upon the supposed analogy 
between the meaning of the word '* proper* 
and its etymon "propius" signifying •• own" 
which latter word had been frequently held 
insufficient to create a separate nee. Bat 
the analogy between the languages would 
not always justify the construction of an 
English term, by a mere references to its 
etymological signification. 

Torrianto, for' the husband. 

Sutton Sharpe, in reply, referred to 
Lewin on Trustees, IIS. 

Sir James Wioram, V. C. v observed 
upon the words of the gift, which aeeroed 
to denote an intention on the part of the 
testator to give the wife a separate and in- 
dependent interest in the annuity. He 
assented to the argument of the counsel 
for the wife, that the etymological signifi- 
cation of words was not always to be re- 
lied on. The word " proper" might, in its 
English sense* signify "peculiar;" and 
that was one of the meanings usually as- 
signed to it. He was however bound to 
follow the decision of Lord Brougham in 
Tyler v. Lake, which, if it was to be 
brought in question, must be discussed be- 
fore the Lord Chancellor on some higher 
authority. 



COURT OF COMMON PLEAS. 

Before Sir Nicholas C. Tindal, C. J. and 
Judges CotrTMAN, Erskine, Mauls and 
Crkswell. 

Sittings in Banc in Michaelmas Term, 1S42. 

Creswick v. Woojibbad.— Nov* 13, 1842. 



EXECUTORS— RENUNCIATION OF 
JOINDER IN ACTION. 



TRUST — 



An executor who has not come in and proved with two 
others, who had been appointed his co-executors, 
must nevertheless be joined with them in an acnoa 
againat a defendant for a debt doe to the eataie of lbs 
deceased. 

Semble, where three executors join in an action to re- 
cover a debt due to the deceased, and the deJendaii 
pleads that one of the plaintiffs never was executor, 
for that he had never taken the tdminiatraikw of 
the estate upon himself, and that fas badi 
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his executorship, sod never revoked bis renuncia- 
tion ; | he plea is not sufficiently pleaded as a renun- 
ciation by deed, disqualifying the i enouncing execu- 
tor from joining in the action. 

Thb declaration in debt alleged that the 
plaintiff*, T. Ores wick, N. C red wick, and 
W. Young, were executors of Lowrie ; 
and it then set out three indentures bear- 
ing different dates, under which the de- 
fendant was indebted to the deceased his 
heirs, executors, and administrator*, in the 
various sums of 700/., 1000/., and 200/. ; 
and it concluded," and the plaintiffs bring 
into court here the letters testamentary of 
the said William Lowrie, deceased, where- 
by it fully appears to the court here that 
the plaintiffs are executors of the said last 
will and testament of the said W. Lowrie, 
deceased, and have the execution thereof." 
Plea, that W. Young never was executor, 
and that although he was named and ap- 
pointed executor, yet, before taking upon 
himself the administration of the estate, 
and before the commencement of the ac- 
tion, he had renounced such executorship, 
and had never in any way revoked his re- 
nunciation. Replication, that Young was 
executor in manner and form, &c. De- 
murrer. And for causes, that the plaintiff 
ought to have traversed that Young was 
and is executor, so as- to traverse that he 
was executor at the commencement of the 
suit ; and that the traverse is immaterial, 
for that the material allegation in the plea 
is, that Young renounced his executorship 
before the commencement of the suit, and 
ought not therefore to have been joined in 
the present action, and was not executor 
at the commencement of the suit, &c. The 
demurrer came on this day to be heard, and 
was argued by 

Channell, Serjt , for the defendant. The 
several plaintiffs here claim as executors 
of Lowrie, and they are described toge- 
ther in the usual form as executors in the 
beginning of the declaration and at the 
end ; there is no more particular descrip- 
tion of them any where else. Had we in- 
tended to deny the title of them all, we 
should then have pleaded that they never 
were executors ; but our plea to this de- 
claration is correct We do not wish to 
deny the title of all the plaintiffs, but only 
to say as we have said, that Young was 
not entitled to be joined with the others ; 
for that although he was appointed by the 
deceased, yet be renounced his office with- 
out ever having exercised it, and that he 



never revoked his renunciation. There 
certainly are authorities from which it 
might be contended that a party named 
executor, not only may join, but must do 
so, though be have not proved : but the 
question here is, not whether this plea of 
ours would have been bad on special de- 
murrer, but whether it is not now a suf- 
ficient answer to the suit. The rule of 
law 19, that where there are three execu- 
tors, and only two of them come in and 
prove, the third may come in at any time ; 
mn here the plaintiff, Young, takes his title, 
not from the probate, but from the will, 
for he never proved. The authorities go 
a long way to show that an executor 
should sue jointly with others, though he 
has refused ; but the cases will be found 
to be those in which the refusal was 
made before the orJinary. Here the 
question is, whether our plea mu>t not be 
taken to set up a renunciation by deed, 
that is, such a renunciation that the in- 
terest is utterly extinguished ; for in- 
stance, that he has incapacitated himself 
from granting any release to a debtor. If 
there be no distinction between such re- 
nouncing and a refusal before the ordi- 
nary, then it follows that if an executor 
has renounced his executorship, be may 
still make a release. Two points are 
clear on this head from all cases ; first, 
that although a refusal before the ordi- 
nary does not incapacitate to sue ; yet, se- 
condly, that an executor renouncing can- 
not give a release. Putting these two cir- 
cumstances together, I submit that renun- 
ciation (that is, by deed) is an act so much 
more divesting of power than the refusal, 
as that an executor renouncing his trust 
cannot maintain a suit for the recovery of 
any property belonging to that trust. 

Talfourd, Serjt., for the plaintiff, was 
not heard by the court. 

Tindal, C. J. — The cases seem to me 
all on the other side. That of Robinwn v. 
PeU f (a) (3 P. Wms. 251,) is very strong. 
There the Lord Chancellor said "The 
defendants renouncing the executorship is 
not material, because he is still at liberty 

(a) And it is ssiH in the marginal note to this part 
of his lordship's judgment, " Where theie are two ex- 
ecutors, and one renounce, he is still at liberty to 
accept of the executorship ; teau, where both renounce, 
though in this matter the common lawyers diner 
form the civilians, the latter holding that a renuncia- 
tion once made, though originally by one of them, is 
peremptory. (See Salk. 321, Uowf Down* v. Lord 
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whenever be pleases to accept the execu- 
torship ; otherwise, if both the executors 
had reuounced, and the ordinary bad 
thereupon granted administration." It was 
so considered also in A. v. Sir Edward 
Simpum, (3 Burr. 1465) and in Hens/oe's 
ease, (9 Rep. 36 B.) , aud in Wank/ord v. 
Wankford, (1 Salk. 307,) it is said, 
" Where H. makes his will and seveial 
executors, if one of them refuses, and the 
rest administer, that makes his refusal 
roid ; and the refusing executor may, not- 
withstanding, release any debt, (6 Co. 28 
a.) And in actions brought by them, tbe 
refusing executor must be named, (9 Co. 
97.)" There must be judgment for the 
plaintiffs. 

The rest of the court concurred. 

Judgment for the plaintiffs on demurrer. 

POINTS IN CRIMINAL LAW. 

LARCENY ON SLOPE MBNT. 

In the case of Rex v. Toff re, M. C. C. 
343, a person who lodged with the prose- 
cutor took away the wife of the latter, to- 
gether with money and plate of the prose- 
cutor to the value of 150/,, and wearing 
apparel aud goods to the value of 70/. 
more ; with this property the prisoner and 
the prosecutor's wife proceeded to the 
prisoner's lodgings, where they lived to* 
gether (she passing as his wife) till be was 
apprehended. Tbe wife of the prosecu- 
tor, who was called as a witness for the 
prisoner, aud swore that there was none of 
the property but what she had herself 
taken or given tbe prisoner to take. The 
twelve judges held that this was larceny, 
for though the wife consented, it must be 
considered that it was done invito domino. 
In a later case, in which the circumstances 
were nearly similar, the following rules 
were laid down by Mr. Justice Coleridgb. 
There is such a unity of interest between 
husband and wife, that ordinarily the wife 
cannot steal the goods of the husband by 
the delivery of the wife ; and if the wife 
deliver the goods of tbe husband to an 
indifferent person, for that person to con- 
vert them to his own use, this is no larce- 
ny ; but if the person to whom the goods 
are delivered by the wife be an adulterer, 
it is otherwise, and an adulterer can he 
properly convicted of stealing the hus- 
band's goods, though they be delivered to 



him by the wife. If no adultery has ac- 
tually been committed by the parties, bet 
the goods of tbe husband are removed from 
his house by the wife and the intended 
adulterer, with an intent that the wile 
should elope with him, and live in adultery 
with him, this taking of goods is is point 
of law a larceny; if a wife elope with an 
adulterer, who takes her clothes with them, 
it is a larceny ; and it is as much s larce- 
ny to steal her clothes, which are her 
husband 'a property, at it would be to 
steal any thing else that was his property. 
If on the trial of a man for larceny the 
jury are satis6ed that he took any of tbe 
prosecutor's goods, then there being a 
criminal intention, or there having been a 
criminal act between the prisoner end the 
prosecutor's wife, the jury ought to con- 
vict, even though the goods were deliver- 
ed to the prisoner by the prosector's wife ; 
but if the jury should think that the pri- 
soner took away the goods merely to get 
tbe wife away from her husband ae a friend 
only, and without any refereuce to any 
connexion between tbe prisoner and the 
wife, either actual or intended, they ought 
to acquit. Reg v. Foilett, 1 Car. & Marsh. 
112. 

The portion of tbe judgment aa to tak- 
ing the clothes of the wife is as follows : 

" Mr. CarringUm (the counsel tor the pri- 
soner,) has said, that if the wife eloped 
with an adulterer, it would be no larceny 
in the adulterer to assist in carrying away 
her clothes. I do not agree with him, for 
ft think that if she elopes with an adulterer, 
who takes her clothes with them, it is larce- 
ny to steal her clothes, which are her hus- 
band's property, just as roach as it would be 
larceny to steal her husband's wearing ap- 
parel, or any thing else that was his pro- 
perty." This dictum is of considerable 
importance, as in almost every case of 
elopment tbe wife take her own clothes. 
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tJSES AND TRU8TS< 

*HJB SUBJECTION CLAUSE; 

The effect of a violation of the rules of 
the Revised Statute* upon previous estates. 

In the case df LorUlard v. Coster, there 
was a devise to twelve nephews add nieces 
for their lives, with contingent remainders 
over, which contingent remainders sus- 
pended the power of alienation. The 
Vice-Chancellor, (McCoutf,) was of dpinion 
that the contingent remainders only were 
void, and that the fee expectant on the de- 
termination of the life estate must he 
deemed to remain in the grantor, or devi- 
sor, and like every other reversionary es- 
tate, would descend to the heir unless oth- 
erwise disposed of; but that the previous 
life estate's were unaffected by the statute/ 
and that consequently as to them there was 
a good demise. Lorillard v. Cotter, 5 Paige's 
Ch. Rep. 191, 192. On appeal from his 
decision, the Chancellor was of opinion 
that the life estates and the several cross 
remainders, which did not suspend the 
power of alienation beyond the time pre- 
scribed by the statute, were valid, and that 
all the rest were void. Lorillard v. Coster, 
5 Paige Ch. Rep., p. 230. 

On appeal to the Court of Errors, Chief 
Justice Savage, in 14 Wendell, 308, 
says : " The question then arises is the 
whole devise void, or can a part be sup- 
ported upon the doctrine of ey pre*? There 
is nothing new in that doctrine ; there are 
many cases in the books in which it has 
been applied, and is now a part of our 
statute law ; 1 R. S., 748, § 2. •' In the 
construction of every instrument creating 
or conveying, or authorizing the creation 
or conveyance of any estate or interest in 
lands, it shall be the duty of courts of jus- 
tice to carry into effect the intention of the 
parties, so far as such intent can be collect- 
ed from the whole instrument, and is con- 
sistent with the rules of law." 

The general intent of the testator was 
to make hit estate inalienable as long as 

44 



the law would permit ; that is a lawful in- 
tent. In this case he attempted to render 
bis estate inalienable during the continu- 
ance of twelve lives f that intent is not 
consistent with the tules of law* and there- 
fore cannot be carried into effect to that 
extent It is consistent, however, with the 
rules of law, that any testator should tie 
up his estate and render it inalienable dur- 
ing the continuance of two lives. In the 
language of Mr. Justice Wilmot, 3 Burr. 
1635 : " Let his intention therefore take 
place, as far as it can go ; but it can go no 
further." It seems to follow, that it is the 
duty of the court to carry the testator's in- 
tent into effect to that extent. By the cy 
pre* doctrine, which is now statute law, it 
is the duty of the court to carry that intent 
into effect, as far as is consistent with the 
rules of law ; and that is done by constru- 
ing this devise as if the direction to pay 
over the net proceeds of the rents and pro- 
fits of his real estate to his nephews and 
nieces, instead of saying during their natu- 
ral live*, had said during the natural life of 
such two of my nephews and nieces as shall 
soonest die. He might have selected any 
two by name ; but not having done so, no 
other selection can be made by the court 
than as above. There are in the Revised 
Statutes themselves numerous instances of 
the application of the cypres doctrine. I 
will refer to a few. The 17tb section pro- 
vides that when a remainder shall be lim- 
ited on more than two successive estates 
for life, all the life estates subsequent to 
those of the two persons first entitled there- 
to shall be void ; and upon the death of 
those persons the remainder shall take ef- 
fect That is cypres (viz.) to carry into 
effect the intention of the party as far as 
you can, to wit : as far as is consistent with 
the rules of law. Other instances are found 
in the 19th section, in the 37th, and many 
more, which I will not now particularly 
designate. In short, in all cases where a 
party attempts to.go beyond what the law 
allows, the instrument shall be construed 
as though it went no farther than the law 
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permits. The 37th section contains a clear 
illustration. There it is provided, tbat 
when an accumulation of rents and profits 
is permitted during the minority of any 
person, if the testator attempts to carry it 
further, the provision is not all void, but 
only so much as goes beyond the minority, 
that being the limit fixed by law. That 
is the doctrine of cypres. There are se- 
veral instances in which the legislature de- 
clare, that when an instrument attempts to 
create a larger estate than the law allows, 
such estate shall be void in its creation ; 
section 14th is such an instance. My con- 
clusion therefore upon this view of the 
case, assuming what I shall presently deny, 
that the trust itself is lawful, would be that 
the estate in the trustees is good, during the 
continuance of two lives ; and that as soon 
as two of the twelve persons named shall 
have died, the estate of the trustees must 
cease. The inquiry seems naturally to 
present itself, upon whom does the title 
fall at the termination of the estate of the 
trustees 1 ft must necessarily go to those 
in remainder, or to the heirs at law. It goes 
to those in remainder, if part of the devise is 
valid. I have shown that by the definitions of 
the statute the remainder contained in this 
devise is a future estate. It is an estate lim- 
ited to commence in possession at a future 
day, on the determination of a precedent es- 
tate created at the 6a me time ; and whether 
it is vested or contingent, or both, is quite 
immaterial, unless upon* the fact of its 
being either vested or contingent, depends 
the question whether it suspends the pow- 
er of alienation. 

On this subject, Mr. Senator Maison says, 
14 Wend. 363: "The intent of the tes- 
tator, to be collected from. the whole will, 
is to be carried into effect, as far as is con- 
sistent with the rules of law. What is that 
intent? It unquestionably is, that bis 
whole estate should be kept entire, and 
that the rents and profits should be enjoy- 
ed by the twelve nephews and nieces, and 
the survivors of them, and that no part of 
his estate should be aliened until after two 
years from the death of those twelve ne- 
phews and nieces. This is an intent incon- 
sistent with the rules of law, and cannot 
therefore be carried into effect. But it is 
urged that so far as this intent is consistent 
with the rules of law, it may be carried 
into effect, and that the trust should be 
considered good during the continuance of 
the lives of the two of the twelve nephews 



and nieces who shall first die. There is 
no warrant for this either in the will or at 
law. The act has contemplated and bis 
authorized in three instances a part of the 
whole intent of the testator in locking up 
his estate for a longer period than the law 
will allow, to be carried into effect. The 
first is to be found in the 17th section 
where successive estates for life are limited 
to persons in being, and a remainder limit- 
ed .on more than two successive estates 
for life ; all the life estates subsequent to 
those of the two persons ^r^ entitled shall 
be void, and upon the death of those two, 
the remainder shall vest. Here, though 
the intent may have been to limit the es- 
tate for twelve or more successive lives, 
the limitation for a longer period than the 
law permits, shall not therefore he void m 
toto, but is valid for the lives of the two 
first entitled. The other is to he found in 
the 19th section, where a remainder is 
created upon estates for lives and more 
than two persons named, during whose 
lives the life estate shall continue* the re- 
mainder shall take effect on the death of 
the two persons./frrt named, in the tame 
manner as if no other lives had been intro- 
duced. In this case, as in the other, the 
whole limitation is not declared void, but 
good for the lives of the two first named. 
The third is to be found in the 33th section, 
in regard to the power of directing accu- 
mulation of rents — that if an accumula- 
tion be directed for a longer fern than 
during the minority of the persons intend- 
ed to be benefitted thereby, it shall be void 
as respect 8 the time beyond such minority, 
and all directions for an accumulation of 
the rents and profits of the real estate, ex- 
cept as therein allowed, shall be void. So. 
also r in the cases under the Thelluason act, 
so called, of which ours is substantially a 
transcript of Griffith v. Vcre, 9 Ves. 127; 
8nd Langdon v. Simpson, 12 id. 295, it 
was held, that though the intention appears 
to attempt to make an accumulation for 
more than twenty-one years, the whole 
trust shall not therefore he void, but it 
shall take effect for the period during 
which the legislature meant it to be law- 
ful to direct an accumulation. Such deci- 
sions are warranted from the phraseology 
of the act itself, it declaring " that any ac- 
cumulation, othei wise than by the net di- 
rected, shall be null and void, and that the 
rents so directed to be accumulated, shall 
so long as the same shall be directed to he 
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accii mtilated, contrary to the provisions of the 
act, shall go to the persons entitled, had not 
an accumulation been directed," thereby 
manifestly intending as the court of chance- 
ry in England have decided, that the direc- 
tion for accumulation is sanctioned by the 
act for the period therein limited, and is void 
for the excess only. There are in this case 
no two persons^?** entitled ; there are no 
two person 9 first named with a view to suc- 
cessive estates for life ; they are concurrent 
life interests with the benefit of survivor- 
ship — a quasi estate, with a view to evade 
the statuary declaration, inhibiting the sus- 

{ >ension of the power of alienation, for a 
onger period than two lives in being, 
which cannot be recognized. In relation 
to the trust in this will, there, is no redeem- 
ing power in the statute giving it vitality 
for even a moment of time. It was no 
sooner conceived than it became illegal ; it 
was no sooner penned than it became void. 
AU\ uses and trusts, except as authorized 

and modified by the statute, are abolished. 

This trust is not authorized by the statute, 
neither by its letter nor its spirit ; nor is 
it authorized by any modified common law 
use or trust ; it is void ab initio; and can- 
not be sustained to any extent, either at 
law or equity. The trust being void, it is 
as though it had never existed ; and the 
fee, instead of being vested in the trustees, 
with an ultimate remainder over to the 
grand-nephews and nieces and their chil- 
dren, by operation of law, is vested in the 
heirs at law, and it is consequently a fee 
unincumbered with the trust. And Mr. 
Senator Young, in 14 Wendell, 392, says : 
"The rule of cypres was not made for our 
institutions, nor will it bear transplanta- 
tion into our judicial soil." The court de- 
creed the devise void. 

And in Rowley v. James, 16 Wendell, 
61, where a testator who had created a 
trust term, directed his trustees, at the ex- 
piration of the period prescribed for the 
continuance of the trust, to divide his es- 
tate into twelve equal parts, and to allot, di at- 
tribute, and convey to certain of his chil- 
dren and grand-children, severally, certain 
portions of the estates/or life, with power 
to the grantor to devise the same in fee to 
his or her lineal descendants in such man- 
ner or proportions as he or she might think 
proper ; and in the event of such grantor 
either leaving no descendants, or omitting 
to make a valid disposition of the same in 
execution of such power, then with re- 



mainder in fee to such person or persons, 
as by the statute of descent would have 
been entitled to inherit the estate, had the 
grantor, having derived the same from the 
testator, died intestate lawfully seised 
thereof iu fee. It was held, that the es- 
tate in remainder was an estate which sus- 
pended the power of alienation contrary 
to law, and that the estate in remainder, in- 
cluding the life estates and all the contin- 
gent remainders depending thereon, were 
illegal and void. 

And Mr. Justice Bronson, in 16 Wendell, 
144, says : " The will may be good iu part 
and bad in part. Distinct independent 
provisions, which are in themselves free 
from objection, will not be invalidated by 
other separate provisions which are con- 
trary to law. But if the good and the bad 
are so intermingled, that the one cannot be 
separated from the other, then both must 
fall together ; and when a particular dispo- 
sition, which would be valid if it stood 
alone, forms a part of, or depends on a 
general purpose which is contrary to law, 
then both will be alike void, and roust share 
a common fate. If the Revised Statutes 
be violated by a direction for an illegal 
accumulation, or devise, as to the residue 
of the estate, to which such illegal accu- 
mulation of rents and profits was intended 
to be added, will not be affected by such 
void direction if the devise of the original 
estate can be separated therefrom. Per 
Chancellor Walworth, in Hawley v James, 
5 Paige, 481. And such direction for an 
illegal accumulation is equally void, whe- 
ther it be express or implied, lb. Vail v. 
Vail, 4 Paige's Rep. 317." 



PRACTICAL POINTS. 

STEAM-BOAT. 

On the 23d May, 1840, the plaintiff's 
barge having just completed her loading 
alongside a collier, was proceeding to the 
north side of the river, navigated by a man 
and a boy. At this moment the Water 
Lilyy a steam vessel of the burthen of 
one nundred tons, propelled by engines of 
forty horse power, and drawing about 3 ft. 
4 in. of water, passed by, and the swell she 
made in the river, according to the evi- 
dence of the plaintiff's witnesses, caused 
the barge to fill and sink,— 60 tons of coal 
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being lost. On the part of the defendants 
it was attempted to be shown that the 
■well was caused by a steam vessel called 
the Ramooa, which was about 200 yards 
a-head of the Water Lily, and was of the 
burthen of 250 tons, having engines of 
100 horse power, and drawing 10 ft. of 
water; and further, it was attempted to 
be proved, that the plaintiff's barge was 
over-loaded and improperly trimmed, be- 
ing at least seven inches deeper iu the 
water on one side than on the ojher ; and 
that she was insufficiently manned, having 
only one man and a boy on board, the for* 
raer not sober. The amount of the da- 
mage was about <£80, and the jury re* 
turned a verdict for the plaintiffs for <£20, 
accompanying their verdict with the fol- 
lowing remarks : — <* Inasmuch as we think 
the blame is not attributable to tbem 
(meaning the defendants) alone, because 
we find that the barge was not properly 
trimmed.' 1 The court refused to interfere 
with this verdict on the part of the defen- 
dants. " It is suggested/' said Maule, J., 
" that the finding of the jury must be 
considered as a finding for the defendants, 
because they have improperly assigned a 
reason for giving the plaintiff a smaller 
amount of damages than he was perhaps 
entitled to. We are not however to set aside 
a verdict because the jury, one or all of 
them, may have reasoned inconclusively. 
If such a doctrine were to prevail, scarcely 
any verdict would stand. The trial by 
jury is not founded upon a supposition so 
absurd, as that the whole twelve will 
reason infallibly from the premises to 
the conclusiop. This clearly is not a ver- 
dict against eyidence." Smith v. Dobson, 
3 Scott, 336. 

. IN BANKRUPTCY. 

U. S. District Cewf.—Bfaime District. 

Before the Hon. A. Ware. 

Gardnbb Dennett, Assignee, v. Nathan- 
iel Mitchell. 

A conveyanoe of property by • btokrapt boupJUU 
made more than two months before be filed bis 
petition for a fair and adequate consideration is 
not mid, although he may have been insolvent 
at the time, provided the other party had no 
notice of a previous act of bankruptcy, or of his 
intention to take the benefit of the bankrupt law. 

Tpiswaa a petition of Gardner Den* 



nett, assignee of David D. Ruggles, a 
bankrupt, claiming certain property, which 
had been transferred by Ruggles to Gr. & 
D. N. Ropes, which had been taken into 
possession by their assignee, aa hawing 
been transferred in fraud of the bankrupt 
law, and for tbe purpose of giving thosn a 
preference over tbe creditors. 

The material facts are as follews : The 
Messrs. Ropes, being creditors of Ruggles, 
and endorsers of his paper to a consider* 
able amount, became dissatisfied with the 
state and prospects of his business, and 
called upon him, on the 17th of Jane, for 
security. Ruggles declined giving secu- 
rity, but offered to transfer, by an abso- 
lute bill of sale, any of his property to 
pay the debts due to them, and further to 
pay tbe amount of their liabilities for him, 
on condition of their assuming and un- 
dertaking to pay tbem as their own proper 
debts. This proposition was accepted, 
and he accordingly conveyed to them oa 
that cjay v by an absolute bill of sale, all the 
stock in trade, in the store he then occu- 
pied, with other property of various kinds, 
including several promissory notes, and 
other choses in. action, to the araouat of 
$2,703 06. The Ropes', at the eajne time, 
surrendered to him his notes to tbem, 
and other obligations, to an equal amount. 
On the 20tb, Ruggles made a further 
transfer to them to the amount of $870, 
and gave his uote for $1,977 95, sand re- 
ceived in payment and satisfaction, other 
of his notes given up, and an obligation 
of the Ropes' to assume absolutely and 
pay his paper, on which they were en- 
dorsers, to the amount of *2,36€ 09, the 
whole consideration being £2,847 95. It 
is not denied that the consideration paid 
was the full value of the property* 

4-t that time the Ropes' were in good 
credit, and remained so until about the 25th 
of July, when, finding themselves insol- 
vent, they file4 their petition in bankruptcy* 
After the sale and transfer, Ruggles conti- 
nued to dispose of his property, collect his 
debts, and pay his creditors, until the 
Ropes' failed, but made no uew purchases. 
He does not appear to have considered 
himself insolvent until after their failure, 
or at least, had not until that time con* 
terapisied going into bankruptcy. After 
that event he discontinued business) en- 
tirely, and on the 25th of August, filed his 
petition to take the benefit of the banfe 
rapt law. 
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Hand, for the petitioner. 

Preble, for the respondent. 

Wars, J. — The validity of the transfers 
by Ruggles on the 17th and 20th of June to 
the Messrs. Ropes is objected to as having 
been made in contemplation of bankrupt- 
cy, and for the purpose of giving to them 
a preference and priority over the general 
creditors -of the bankrupt. The second 
section of the act apples to the case, that 
provides, " That all future payments, se- 
" curities, or transfers of property, or 
"agreements made or given by any 
41 bankrupt, in contemplation of bankrupt- 
" cy, and for tha purpose of^giving any cre- 
44 ditor, endorser, surety or other person, 
"any preference or priorty over the 

" general creditors of such bankrupts, 

"— » shall be deemed utterly void, and a 
" fraud upon this act, atid the assignee 
" under the bankruptcy shall be entilled to 
" claim, sue for, recover and receive the 
" same as part of the assets of the bank* 
"ruptcy." 

All payments or transfers of property, 
which fall within the provisions of this 
clause, are absolutely null and void, and 
convey either no right or title, or at least 
no title valid against the assignee of the 
bankrupt. But in order to bring the pay- 
ment or transfer within the statute, it 
most have two qualities. First, it must 
be made in contemplation of bankruptcy ; 
and, secondly, it must be for the purpose 
of giving to the creditor, to whom the 
payment or transfer is made, a preference 
or priority over the general creditors of the 
bankrupt. The legal validity of the pay- 
ment or transfer is made to depend on the 
state of the bankrupt's mind, and his 
purpose and intentions in making it. 

In the first place, then, to render the 
transfer void, it must be made in contem- 
plation of bankruptcy. The precise import 
and force of these terms was one of the 
questions which arose in the case of Ar- 
nold v. Maynard y (Law Rep. for Nov., p. 
296,) and it was decided that the phrase 
did not necessarily imply an intention on 
the part of the debtor to take the benefit of 
the bankrupt law, or to commit an act of 
bankruptcy, which would render him sub- 
ject to be proceeded against as a bankrupt 
by bis creditors. But the act comes within 
the prohibition of the law when done in 
contemplation of a state of insolvency or 
of bankruptcy, in the popular sense of the 
word; that is, when it is done with the 



knowledge and belief of his inability to 

Say the whole of bis debts and continue his 
usiness. 
The question is then,, whether the 
transfer and sale to the Messrs. Ropes, 
was made in contemplation of bankruptcy 
in this popular sense of the words. For 
if it was done with the knowledge and be- 
lief that he was. unable to pay all his cre- 
ditors, the law will presume the intention 
on his part of preferring and giving pri- 
ority to the creditor thus paid. The de- 
position of the bankrupt has been taken 
by the petitioner, who seeks to set aside 
the conveyance and all objections to its 
admissibility are waived on the other side. 
He stat.es distinctly that he did not make 
the payment and conveyance to the 
Rope*' in contemplation of bankruptcy* 
and with an intention of taking the benefit 
of the law, that he had never thought of 
that until after the failure of the Ropes 9 , 
that when he made the conveyance to 
them he thought he should be able to pay 
the whole ot his debts, if his creditors 
gave him the same indulgence, that they 
had been accustomed to give, but that be 
has since ascertained that he could not, 
— that after the conveyance be continued 
to collect what was due him, turn his pro- 
perty into money, and pay his own debts, 
until the failure of the Hopes', and that it 
was his intention, at the time be made the 
transfer, to continue his business so far 
as was necessary to convert his pro- 
perty into cash, for the purpose of pay- 
ing his debts, but no further. 

I do not understand that the good faith 
of the bankrupt in what he states as to his 
intentions and expectations when he made 
the sale and transfer to the Ropes', is 
called in question. But however confi- 
dent his expectations of being able ulti- 
mately to pay the whole of bis debts may 
have been, it is quite certain that he was 
then deeply insolvent. From the exhibi- 
tion he has since made of his debts and 
assets, it appears that his own proper 
debts, independent of his liabilities as 
endorser for the Ropes', amounted to 
about fifty per cent, more than the whole 
nominal amount of his assets, including 
all debts due him. It would be a liberal 
estimate of his property to put it effec- 
tively at one ball of his own debts. The 
payment and transfer to the Ropes' then, 
in point of fact, whatever may have been 
the intention of the bankrupt, operated 
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to give them a preference over his other » 
creditors. It is contended by counsel I 
that (he bankrupt ought not to be heard j- 
to say that he believed himself able to i 
pay the whole of his debts, when by his | 
own showing, his own proper debts a- ] 
mounted to upwards of $9,000, exclusive j 
of his liabilities as endorser, while the 
whole nominal amount of his property, 
according to his own valuation, made a I 
short time after, was but about $6,000 ; \ 
that if he was a person of ordinary pru- 
dence and discretion in the management • 
of his affairs, the natural presumption that j 
he knew his insolvency, ought to prevail 
as a presumption of law against his own ' 
declaration to the contrary, not on the | 
ground of a wilful violatioti of truth on j 
his part, but on the ground of the general j 
policy of the law. T-his view of the mat- i 
ter would certainly deserve great consi- j 
deration if the question was simply one 
between the different creditors. { 

But the decision of this question does ' 
not affect the creditors alone ; it reaches j 
the bankrupt also. For the statute not j 
only declares such preferential payments 
and transfers void, but it adds, " That 
the person making such unlawful preferen- 
ces and payments shall receive no dis- 
charge under the provisions of this act." 
Now if the bankrupt honestly believed, 
when he made the transfer or payment, 
that he was able to pay all his debts, it 
would be a harsh construction of the law, 
to hold that it intended to deprive him of 
his discharge, although, in the result, it 
might appear that he acted under a delu- 
sion ; and I do not see how the court can 
hold the transfer or payment fraudulent in 
one respect and not in the other ; that it 
shall be deemed fraudulent to render the 
transfer void, and not fraudulent to bar the 
bankrupt of his discharge. It appears to 
me, therefore, that there is a serious diffi- 
culty in holding the payment and trans- 
fer void on any grounds of general poli- 
cy, if it be admitted that it was made 
by the bankrupt, under a belief fairly en- 
tertained at the time, that he was able to 
pay the whole of his debts. 

But in this case the payments and trans- 
fers to the Ropes' were made on the 17th 
and 20th of J une. Ruggles filed his .pe- 
tition to be declared a bankrupt on the 
25th of August, more than two months af- 
ter the payments were made. The 
transaction, therefore, falls within the 



proviso of this section of the law, " that 
44 all dealings by and with any bankrupt, 
" bona' fide made and entered into more 
" than two months before the petition filed 
'' against him or by him shall not be in- 
"validated or affected by this act. protd- 
" ded, that the other party to any sack 
" dealings or transactions had no notice of 
" a prior act of bankruptcy, or of the imte* 
" tion of the bankrupt to take the benefit of 
" this act." If the sale and transfer wa 
made in good faith, and the Ropes 9 had do 
notice of Ruggles' intention to take the 
benefit of the act, then it is not rendered 
void. 

Now, what is necessary to give to the sc 
the character of good faith witbin the 
proviso 1 Is any thing more required 
than that it should be actually done more 
than two months before the filing of the 
petition, and that it should be for a fair and 
adequate consideration, without notice ot 
the part of the purchaser of any prior ad 
of bankruptcy, or of an intention on the 
part of the bankrupt to take the benefit of 
the act. The fact that the vendor was in- 
solvent at the time, and that he knew him- 
self to be so, would not, it seems, deprive 
the transaction of its character of good 
faith, so as to render the act void. For if 
that would invalidate the act, no distinction 
would exist between dealings and transac- 
tions more than two months before the 
bankruptcy and those less. The distinction 
between preferential payments and trans- 
fers made more than two months before 
the bankruptcy, and those made witbii 
that time is, that in the latter case a pay- 
ment or transfer is deemed fraudulent and 
void when made in contemplation of bank- 
ruptcy and for the purpose of giving the 
creditor a preference, without notice on 
his part, aud in the former it ia not so 
deemed, unless the other party has notice 
of a previous act of bankruptcy, or of tke 
intention of the bankrupt to take the be- 
nefit of the act. If indeed the bankrupt 
at the time knew himself to be deeply in- 
solvent, and the 'fact of his insolvency was 
known to the other party, but without the 
knowledge of any intention on bia part to 
take the benefit of the act, and then the 
bankrupt should present his petition some 
three or four months afterwards, it might 
present a case deserving consideration. 
But whether the transaction in such a 
case would be sustained under the law, need 
not be decided in this case, for from the 
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whole evidence on the record it is ap- 
parent that the bankrupt did not at the 
time of the sale consider himself insol- 
vent, nor did he suppose himself so un- 
til after the failure of the Ropes'. Then 
finding that the debts which they had as- 
sumed, and for the payment of which he 
had furnished the means, would come 
back upon him, he became satisfied of 
hie insolvency, and on a more careful 
examination of the state of his affairs, he 
became satisfied that be was actually in- 
solvent at the time of the settlement and 
transfer. 

My opinion on the whole is, that the 
transaction was valid, and that the proper- 
ty roust be retained by the assiguee of 
the Ropes', and be administered as part of 
their estate. 



SUPERIOR COURT. 

Before the Hon. Samuel Jones, C. J., 
and the Hon. T. J. Oakley. 

Allen and another v. Stevens and others. 

EVIDENCE — STATUTE OF LIMITATIONS. 

Where, to an action in assumpsit, the statute of limi- 
tations was pleaded, and it appeared that the plain- 
tiffs had rendered an account to the defendants who 
were merchants, and co-partners in 1833, 1834 and 
1835, and that in May, 1840, the clerk of the plain- 
tiffs again rendered an account, and saw one of the 
defendants thereon, who admitted that he had seen > 
the account, but stated that he had not been able | 
to examine it ; that he wanted to find some old pa- I 
pers relative to it, which he expected to find ; that 
he would .see A. (his partner,) and would look into 
the accounts : — Held, that there was a sufficient ac- 
knowledgment of the indebted nees of the defendants 
to bar the application of the statute of limitations. 

Where, among merchants, an account is rendered and 
retained without objection, it amounts to an acknow- ! 
ledgmentof the correctness thereof as an account j 
stated, and an action may be maintained thereon i 
without further evidence ot its correctness. 

Assumpsit to recover the balance of an j 
account. Pleas, non-assumpsit, payment, j 
non-assumpsit infra sex annos, actio non ac- \ 
crevit infra sex annos 9 with notice of set-off. 
The cause was referred. It appeared in 
evidence, that in 1833, the defendants, 
composing the firm of Stevens, Cromwell 
& Co., with Messrs. James & Co., were 
owners of the brig Flora, the former of one* 
third, the latter of two-thirds j that they 
put their brig in charge of the plaintiffs as 
ship's husband, who chartered and sent her 



on several voyages, and the result was a 
loss to the owners, as appeared by the 
plaintiffs' accounts rendered to the owners 
in 1833. James & Co. paid the plaintiffs 
their proportion of the, loss, but the de- 
fendants, Stevens, Cromwell & Co., neg- 
lected to pay the plaintiffs their account so 
rendered against them. The clerk of the 
plaintiffs again rendered the account to the 
defendants in 1834, and again in 1835, but 
could not testify to any conversation that 
took place at the time the account was so 
rendered. In April, 1840, be again ren- 
dered the account to the defendants, and 
in May following called on the defendant 
respecting it, and saw Mr. Stevens, one of 
the firm, when a conversation took place 
between them as follows :— The clerk said 
he bad left the aoeount the last week. 
Stevens replied he had seen it, but had not 
yet examined it He wanted to find some 
old papers relative to it, and which be ex* 
pected to find, but that he would see Allen 
about it; and added, he expected Allen 
would have spoken to him about it, that be 
would look into the accounts, . and see 
Allen. It also appeared, that there was 
also a small item, in the account last ren- 
dered, of $4 -,Vo, being one-third of a 
charge of counsel, employed by the plain- 
tiffs as ship '8 husband, for counsel fees and 
service in regard to said vessel accruing 
in 1833, but not rendered to the plaintiffs 
till 1836, which was paid by them at that 
time, and charged to the defendants. The 
clerk testified, that no objection, to his 
knowledge, was made by the defendants 
to the account so rendered, until 1841, when 
this suit was commenced. 

It appeared, also, that the plaintiffs had 
chartered the brig in 1833 to Messrs. 
Churchill, Bunker &Co. of Constantinople, 
for a voyage to that place and back, for 
$5000, one-half to be paid at Constantino- 
ple, and the other half in New- York ; that 
one-half was paid in Constantinople, but 
only $1800 of other half was paid in New- 
York, which was received of Bunker, and 
in consideration of which the plaintiffs, in 
1833, executed and delivered to said Bun- 
ker a covenant not to sue him for, or on ac- 
count of said charter party, for the period 
of 1000 years, and the defendants' counsel 
claimed, that one-third of the difference 
between $1800 and $2500, the half of the 
charter money, should be set-off against 
the plaintiffs' demand, by reason of their 
having given such covenant. 
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The referees reported in favor of the 
plaintiffs for the sum of $619 87. 

A. Crist, for the defendants, now moved 
to set aside the report, on the ground that 
the plaintiffs had /ailed to show any in- 
debtedness on the part of the defendants, 
that the delivery of the account current 
from time to time did not furnish sufficient 
evidence of such indebtedness; that if 
proved, it was barred by the statute of li- 
mitations, there being no evidence of any 
new promise to pay, or admission of pre- 
sent liability and willingness to pay, and 
that in any event, the plaintiffs should have 
been charged with the amount released by 
them to Churchhill, Bunker & Go. 

O. BushneU, for the plaintiffs, opposed 
the motion. The learned counsel insisted, 
that the debt was not barred by the statute 
of limitations; that the declaration of 
Stevens to the clerk of the plaintiffs, with 
reference to the account previously ren- 
dered, coupled with the subsequent silence, 
was a sufficient acknowledgment that it 
amounted to a promise to pay, if the ac- 
count turned out on examination to be cor- 
rect, and the acquiescence was evidence of 
its being correct ; that an acknowledgment 
sufficient to take the case out of the sta- 
tute, might be implied from the conduct of 
the parties ; that an account rendered and 
retained a long time without objection, must 
be taken to be acquiesced in, and thereby 
becomes an account stated between the par- 
ties; that one item of the account was within 
the six years, and drew the rest after it. 
He also contended, that the report of the 
referees, having the force of the verdict of 
a jury, ought not to be set aside, unless it 
were clearly against the weight of evi- 
dence ; that the covenant net to sue was 
not a release, and the claim of set-off was 
unliquidated and barred by the statute of 
limitations. 

Per Curiam. — The first ground of de- 
fence relied on in this case, is the statute 
of limitations. We think that it cannot be 
sustained. It appeared in evidence that 
the plaintiffs had repeatedly rendered to 
the defendants an account current, show- 
ing the balance claimed by them, and 
which was retained by the defendants 
without objection. This has always been 
considered, as between merchants dealing 
with each other, as amounting to an ac- 
knowledgment of the correctness of the 
account, as an account stated, and an ac- 
tion may be sustained upon the footing 



of such an account, without farther evi- 
dence of its correctness. There can he 
no room therefore for the application of 
the statute of limitations to a case in which 
such an acknowledgement of the indebted- 
ness of the defendants exists. 

In the second place, the defendants 
claim a set-off, on account of the release, 
as they contend, of the debt due from the 
house at Constantinople, for the charter of 
the vessel. We are inclined to think, in 
the first place, that under the circum- 
stances, the covenant not to sue one of 
that firm, is not a release of the debt; 
bat if it were, the demand, if any, which 
the defendants might in consequence 
set up against the plaintiffs, is itself 
barred by the statute of limitations, as 
there is no circumstance appearing in the 
case, which can permit the application of 
the statute to it. 

Motion denied. 

COURTOFCOMMON PLEAS 



Before the* Hon. M. Ulshoefrr, axd 
Judges Ingraram and Inolis, 

Hite and Wife v. Chittenden ct aL 

COSTS TAXATION. 

On taxing costs the judge is bound by the orders of 
the court, and has no discretion to argue or discard 
such orders. 

A plaintiff is not entitled to coats attending a mean 
lor a new trial, although the amount of the verfct 
has been materially reduced. 

Where a plaintiff moves for a reference and the eesrt 
refuse to allow the defendant the costs of the tens, 
and the defendant, instead of appealing therefrom 
acquiesces therein, the discretion of the court can- 
not be called in question with reference thereto oa 
taxation of Costa. 

Where charges are made for services of notices, or of 
subpoena tickets, and it is alleged by the defeodasf' 
counsel, that such services were not made, and the 
plaintiffs' counsel declines to aay that they were ac- 
tually served, they must be disallowed. 

A brief and copy pleadings for trial and reference, caa 
only be once charged. 

Proof of service of notice of argument is always du- 
plicated, and a fee of fifty cents for furnishing proof 
of service is allowed, whether in the form of aa ad- 
mission or affidavit. 

This was an appeal from the decision of 
Mr. Justice Inghs, as to the allowance of 
certain items in the plaintifiV bill of costs. 

The bill was taxed on the 25th January, 
1 843, when the defendants counsel objected 
to the allowance of the following items : 
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1st. To the costs of opposing notion of 
e fend ants to set aside the report of re* 
arees. because the defendants were virtu* 
lly successful on such motion, and the 
lecision thereon amounted to all that the 
lefendants sought for, the decision upon 
uch motion being " that the report of the 
-eferees be confirmed if the plain tiff* re* 
nit all over $330 1-100 otherwise that said 
report be set aside as contrary to evidence 
on payment of costs by defendants," and 
the plaintiffi having elected to remit, 

2. To the costs of April term, 1842, be- 
cause the plaintiffi, on the first day of 
that term, and before the cause was reached 
on the calendar, moved for a reference 
which was granted— and that therefore the 
cause went off on the plaintiffs own mo- 
tion. 

3. To three several charges of $1 37} 
for aubpcBna ticket and service, inasmuch 
as it was alleged by defendant's counsel, 
that such services were not made, and not 
denied by the plaintiff*' counsel. 

4. To the charge of $1 for notices for 
referees for the 19th of May, 1842, (they 
having met and organized on the 16th, and 
adjourned to the 19tb,) because such notices 
were not necessary aud in fact were not 
made. 

5. To a charge of $6, for brief and 
pleadings, which were twice charged, be* 
cause the rule is settled that such charges 
can be made but once in the course of a 
suit. 

6. To five several charges for proof of 
service of notice of argument on clerk, 
because there is no such item allowed in 
the fee bill which is regulated by statute. 

7. To five several charges for proof of ser- 
vice of notice of argument on defendant's 
attorney, because on each occasion the 
defendant's attorney had given a written 
admission of service. 

The learned judge having overruled the 
several objections, the defendants now ap- 
pealed therefrom. 

J. Oakley, for plaintiff. 

, O. W. Slurtevant, for defendant 

Per Curiam.— First. The verdict hav- 
ing been largely reduced in amount, the 
defendant contends that the judge ought 
to have denied the costs attending the mo- 
tion fur a new trial. 

In the first place it must be observed, that 
on taxation the judge is bound by the or- 
ders of the court in the progress of the 



cause, with respect to the costs, and has no 
discretion to argue or discard such orders. 
He must tax the costs in the cause agreea- 
bly to the orders of the court. In the 
next place, the order for a new trial granted, 
the costs of the motion for a new trial to 
the plaintiff, Lastly, we have frequently 
held in similar cases that the plaintiff is 
entitled to the costs attending the motion 
for a new trial, notwithstanding that the 
amount of the verdict was materially re- 
duced. 

Second. The costs of April term are 
objected to, because at the term, the plain- 
tiff himself moved for a reference and the 
judge thereupon refused to allow the de- 
fendant the costs of that term. The 
defendant, instead of appealing from the 
judge's order, or bringing it before the 
court, acquiesced, and it is too late on a 
taxation to call in question the discretion of 
a judge as to costs on granting a motion 
for a reference. Ordinarily in such cases 
the party moving is required to pay the 
costs, but we cannot in this stage of the 
case review the decision. It follows that 
where the decision does not disallow the 
costs of the term, they abide the event of 
the suit. 

Third. The items of $1 37| three times 
charged for subpoena and ticket and ser- 
vice, ought to have been disallowed if the 
plaintiffs attorney declined to say that they 
were actually issued and served. The 
same rule applies to $1 for notices to refe- 
rees to meet on 19th April, not upon the 
ground that the notices were unnecessary, 
(for we have decided otherwise in cases 
of adjourned meetings of referees,) but 
upon the ground that the performance of 
the service is denied by the defendant, and 
not affirmed by the plaintiff. 

The brief aud copy pleadings for trial 
and reference, $6 00 can only be once 
charged. 

The proof of service of notice of argu- 
ment is always taxed, but is not duplicated 
for proof of the five notices on the clerks, 
$2 50 must therefore be deducted. The 
fee bill allows 50 cents for furnishing proof 
of the service of a notice, and we hold it 
to be no matter whether it is the form of 
an admission or affidavit, but no proof of 
notice to clerk was necessary, $13 61 must 
be deducted, but as # the larger portion of 
the amount appealed from is allowed, no 
coats of appeal are given to either party. 
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Dubois et ah v. This New-Yob?: asd Hab- 
l4em Rail Road Company. 

DEMUB&ER. 

Where a corporation, not possessing banking powers, 
isaue their promissory note for tha payment of a aum 
of money— Held, on demurrer aaaigniag far cause, 
that their act of incorporation doea not give them 
power to iasue notes, under aeal or otherwise, and 
that the declaration does not disclose any conside- 
rs (ion for each note, that ihe demurrer was bad, end 
that the defendants ought to have made such de- 
fence hy plea in confession and avoidance. 

Assumpsit on a promissory note. The 
declaration alleged, that the defendants 
heretofore, &c, made a certain writing obli* 
gaiory, and delivered the same to the plain- 
tiffs, sealed with the corporate seal of the 
defendants, bearing date, &c, signed by 
the president and secretary of the said de- 
fendants on, &c , by which said writing ob- 
ligatory, the said defendant promised to 
pay Dubois, Galatian & Co, (the plaintiffs) 
four months after the date of said writing 
obligatory, or their assignees, the sum of 
live hundred dollars with interest, for va- 
lue received. 

Demurrer, on the grounds— 

1. That the act incorporatipg the de- 
fendants as the New- York and Harlaem 
Rail Road Company, does not authorise 
them to issue and circulate their notes for 
the payment of money. 

2. That the act, incorporating the said 
defendants as the New* York and Harlaem 
Rail Road Company, passed April 25th, 
1831, and the several acts amending the 
same, do not authorize the defendants, as 
such company, to make and issue their 
potes under seal or otherwise. 

3. That the said declaration does not 
ptate or show any consideration for which 
the said note was given. — Joinder in de- 
murrer. 

Sandford, in support of the demurrer. — 
The plaintiffs declare on a writing obliga- 
tory, which is, in fact, a promissory note. 
The defendant demurs to the declaration, 
and assigns three special causes of demur- 
rer. 1. The act of incorporation of de- 
fendants, passed 25th April, 1831, says: 
"< Tho said corporation shall possess the ge- 
neral power*, and be subject to the general 
restrictions and liabilities prescribed by 
such parts of ch. 18, fet part Rev." Stat, as 
are not repealed. (Laws New- York, 1831, 
p. 323, § 15.) 2. No corporation created, 
or to be created, not expressly created Jot 



hanking p urpos e s, shall by any implication 
or construction, be deemed to possess the 
power of discounting bills, notes, lee., or, 
of issuing notes, or other evidences of 
debt. (Rev. Stat vol. 1. p. 602, 2d edit. 
§ 14, part 1, cb. 18.) 3. No inducement, 
intendment or consideration is stated w 
said declaration as to giving or issuing a 
note. (See 2 Hil), 265; 3 Wend. 94; 
9 Wend. 392.) 

J. S. Bosworth, contra. — 1. The lav 
presumes, that all contracts to and by a 
corporation, are made in the regular and 
lawful course of its business, until the con- 
trary is shown. (3 Wend. 94 ; Barker r. 
Mechanic Fire Insurance Co,, 10 Wend. 
341 ; Wilmarth v. Crawford, 2 Cow. C64; 
7 Cow. 640 ; 2 Cow. & Hill, n. 288-9.) 

2. It may contract in any form that indivi- 
duals do, unless prohibited by its charter 
from so contracting, as by parol or giving a 
promissory note, (2 Hill, 265; 1 Cow. 513,) 
or by what is commonly called a corpora- 
tion bond, as in this case. (12 Wend. 256; 
Angel & Ames on Corporations, 144) 

3. The act, Session Laws of 1831, p. 223, 
provides for purchasing land. Defendants 
must buy locomotives, cars, rails, and 
other materials, build engine-houses, &&, 
end is not bound to do business on the 
cash system, and when it buys on a credit, 
may contract by note, bond or parol 
(10 Wend. 341 ; 15 Wend. 256 ; 3 Wend. 
94.) The law presumes the bond sued on 
was given for some of these purposes in re- 
spect to which the defendants might law- 
fully contract. If the contrary is true de- 
fendant should set up such matter 7 and sot 
demur. 

Cur. ad. vulL 
Ulshoepfbr, J.— The defendants de- 
mur to the declaration against them on a 
note, because they are not authorized to 
issue such a note, and because the plain- 
tiff does not aver that the note was given 
for a consideration which was created 
within the powers or duties of the corpo- 
ration. , 

The plaintiffs, however, have not set 
forth the defendants 1 act of incorporation 
in general terms, as allowed by the re- 
vised laws, which act proves that the de- 
fendants might create liabilities for which 
notes might be given. This power is not 
restricted by tbe act which declares that 
no such corporation, shall by implication 
be deemed to possess the power of issuing 
bills, notes or other evidences of debt. Tha 
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bject anil effect of the latter law are only 
o prohrbit the power of issuing notes un« 
ess by express authority. AH corpora* 
ions having power to create liabilities in 
he exercise of their authority may give 
Kites premising the payment of the debts, 
2 Hi//, 265,) and if the defence is made 
that the corporation did not make the 
notes, it must be shown in the defence ; 
(3 Wend. 0S t ) not by a detaurrer, Which 
admits the declaration to be true, but by a 
plea which confesses and avoids H by 
showing that the note was illegally given, 
or was not given for any of the legitimate 
purposes for which the corporation was 
created. But it is insisted that this is 
granting the power to issue notes by im- 
plication. I think not. It is presuming 
a note to have been duly given by the 
defendants themselves, in discbarge of 
their legitimate contracts, unless they 
aver the contrary. If they plead the con- 
trary to have been the fact, and the plaintiff 
demurs, then we must look into* the char- 
ter to see if a general power of banking 
is given, or the power to issue nego- 
tiable notes for general purposes,, and as no 
such general power is given to the defen- 
dants, their plea Would on demurrer be 
successful. But if the plaintiff replied 
and proved that the note was given for a 
purpose within the legitimate powers of 
the corporation, then they would be en- 
titled to recover against the defendants* 

Any corporation authorized to create 
debts may therefore be presumed to have 
given a note in discharge of a just debt, 
although we may not by implication say 
that such corporation possesses the gene- 
ral power to issue evidences of debt. 
W hether the evidence of debt is negoti- 
able, is another matter, (15 Wend. 258;) 
But when it hi put in suit by the original 
payees it is maintainable. 

The defendants, however, in this case, 
have set forth, as special causes of demur- 
rer, that they are not authorised to issue 
evidences of debt, and that the plaintiffs 
ought to have set forth the consideration. 
But the plaintiff could not reply to such 
demurrer. The question therefore still 
remaius, whether the plaintiff's declaration 
is not presumptively sufficient, and whe- 
ther the defendants were not bound to 
plead the matter- which confessed the 
facts, but avoided the liability % This 
question is one of some difficulty, but 1 
thiuk the most reasonable, construction of 



the statutes and rules of pleading is that 
the liability depends upon facts which 
ought to have been pleaded, and not upon 
matters of law which cannot be avoided 
by proof upon a demurrer, and such seems 
to have been the expressed opinion of the 
Supreme Court in the conclusion of their 
decision in J 5 Wend. 259. 

My impression, therefore, is, that the 
plaintiffs are entitled to judgment upon 
this demurrer, with liberty to the de- 
fendants to withdraw the demurrer, and 
plead, if they are so advised, upon payment 
of costs; 

Judgment for plaintiffs on demurrer, 
with liberty to defendant to plead, on pay- 
ment of costs, and withdraw demurrer. 

Cwflltefl east &> 

COURT OF* EXCHEQUER. — Mich. 
TerJT. 

Before Lord Abinobr, C. B., and Barons 
Parks, Alderson, Gurnet and Rolpe. 

LtoTD v. Mosttn. — Nov. 7, 1842. 

In an action on a bond, which has been teen by the 
defendant's attorney some lime before the trial, 

, and a copy of it furaielied 10 the opposite party 
under a judge's order, notice to him to produce 
the bond served the day before the trial is suffi- 
cient to let to secondary evidence of its contents. 

Quere, whether when a> notice to produce a written 
document, which is not in the possession of the 
party 00 whom it is served, comes too late to 
allow of secondary evidence to be given, the defect 
is cured by the instrument accidentally coming into 
the Bands of that party before the trial. 

A party who gives a* bond of indemnity to another 
for the amount of a legacy improperly paid to a 
wrong person, and for all cot is retpect.np it, is lia- 
ble* fur the reasonable costs incuircdby the obligee 
in defending s suit in equity brought by the legatee. 

Debt brought by the plaintiff as admin- 
istrator of one Edward Lloyd, on a joint 
and several bond executed by the defen- 
dant and his father Samuel Mosiyn, de- 
ceased, bearing date 10th of June, IS 15. 
The record set out the condition of the 
bond as follows: Catherine Middletnn, 
deceased, bad, by her last will and testa- 
ment, bearing date 6th December, 1S08, 
bequeathed to the three children of Sa- 
muel Mostyn, father of the defendant, the 
sum of 200/., to be equally divided be- 
tween them when they should attain the 
38 of twenty-one years ; and aitjwint- 
the said £L Lloyd as executor. I 
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18\C>, before any of the children attained 
that ege, the executor paid the money to 
their father S. Mostyn, who, together with 
the defendant, his aon, gave the present 
band to indemnify the plaintiff for the 
amount, with all costs respecting it. The 
declaration went on to state, that after the 
children attained the age of twenty-one 
years, the plaintiff, on the 18th June, 1841, 
was by reason of the said executor, E. 
Lloyd, having paid over the above sum of 
money to the said S. . Mostyn, forced and 
obliged to pay to S. Mostyn, one of the said 
hree children, his share in the said sum 
of 200/., and the interest thereof, and the 
costs of a certain suit in chancery theretofore 
instituted by the said T. Mostyn against 
the plaintiff as such administrator, for the 
recovery of his said share of the said 
legacy, and the interest thereon, and was 
also forced and obliged to lay out and 
expend a further sura of AOL in and about 
his, the plaintiff's, appearance and de- 
fence to the said suit, and about procuring 
tho same to be discontinued; and con- 
cluded by assigning as a breach, that nei- 
ther the defendant nor the deceased 
obligor of the bond, S. Mostyn, bad in- 
demnified the plaintiff for the same. Pleas, 
first, nan est factum ; and second, pay- 
ment to the deceased E. Lloyd. At the 
trial before Gurney, B., it appeared that 
the bond in question bad been found 
some time since among some old papers 
in the house of one Jones, who had been 
attorney of both the obligors, by a person 
of the name of Williams, to whom it was 
delivered by the widow and personal re- 
presentative of Jones to keep. This Wil- 
liams was called as a witness on the part 
of the plaintiff, to produce the born? which 
be had with him in court at the trial ; but 
the learned judge held that he was not 
bound to do so, as he stood substantially 
in the situation of Jones, who held the 
bond as in his capacity of attorney for the 
defendant. The plaintiff then proposed 
to give secondary evidence of the bond, 
and with this view proved a notice to pro- 
duce the original, served on the plain- 
tiff's attorney in the assise town, which 
wan nearly £0ft miles distant from Lon- 
don, where the attorney resided, on the 
Thursday in the assise week, the com- 
mission day being on Wednesday, and 
the cause triad on the Friday. Thai ne~ 
tiee was objected Co as iaasHBdeot, and 
held to be too lata ie let in aeooadaty 



evidence. It subsequently appearing 
however that Williams had andettaken to 
hold the bond for both parties, and pro- 
duce k in court if required, and had in the 
progress of the suit sent it op to town to 
the defendant's attorney, when a copy of 
it was furnished to the opposite party un- 
der a judge's order. Secondary evidence 
of the contents of the bond was received 
by the learned judge. It also appeared 
that the first application by the legatee 
to the plaintiff for the payment of tba 
legacy was made in December, 1839, sad 
a correspondence carried on . betwete 
them antii the month of March following, 
when proceedings in chancery were com- 
menced, which were ultimately put as 
end to in June, 1841, by the plaintifis 
paying the legacy with interest and costs. 
On this it was objected to by the defen- 
dant's counsel, that the plaintiff had bo 
right to recover against him the amount 
of the costs incurred by the correspon- 
dence, or the proceedings in equity, the 
resisting the payment of the legacy being 
the plaintiffs own wrongful act. The 
jury, however, found a verdict lor the foil 
amount claimed, the learned judge re- 
serving leave to the defendant to move 
to reduce it by the amount of thoae costs. 
Kelly, now moved,— It is clear that the 
notice to produce given to the plaintiffs 
attorney on the Thursday of the assiie 
week was too late. Where the deed is 
one which the party may either be fairly 
presumed to have in his actual possession, 
or can immediately come at, notice the 
night before the trial will do ; bat when, 
as in the present instance, this is not the 
case, notice must be given a reasonable 
tine previous, in order that the attorney 
may have an opportunity of considering 
whether it is for bis client's interest to pro- 
duce it. {George v. Thompson,* Dowl. 656.) 
[Parke, B.— The reason why notice is 
required in that case is, that the attorney, 
if he has not the instrument in bis own 
possession, may go to his client and ask 
for it ; but does that apply where the bond 
ia actually lying on the table of tbe conn, 
and all the attorney has to do is to take k 
up, as was the case here 1 Suppose, for 
instance, a man on whom such a notice has 
been served* baa not got the doconaent in 
his possession, but h is pat in his hands ia 
his way to court ; would he not be bound 
to produce stt Lord Abinger, C. B.—if 
Williams had a sight an lefaee to pradace 
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this bond, the plaintiff is in the ordinary 
position of a party who cannot produce an 
instrument, because it it in the hands of a 
privileged person, and is consequently en- 
tilled to give necondary evidence of it. If, 
on the other hand, this be not bo, it he not 
merely an agent holding for the plaintiff 
the bond which he haa in court 1] There 
are several eases to show that where a no- 
tice to produce a document is not good 
when served, it cannot be rendered so by 
matter ex pat facto, such as the accidental 
circumstance of another person having the 
document with him in court (Cook v. 
Hrarn, I M. & Rob. 201 ; Bate v. Kituey, 
1 C. M. &R.38 ; 4 Tyr. 662 ; Doe d. WarU 
ney v. Grey, 1 Stark. 283.)— He also urged 
the question of damages. 

Lord AntNOER, C. B. — As to the first 
point in this case, I think Mr. Kelly is 
right in saying, that in every case where a 
man is required to produce documents af- 
fecting the interest of his client, the no- 
tice should be given in such reasonable 
time before the trial, as to enable him to 
get at the documents. Now here is a case 
in which it appears that the defendant's 
attorney bad been at one time in posses- 
sion of the original bond at the time when 
it was sent to London before the trial, and 
that a copy of it had been furnished under 
a judge's order. From these facts he 
must have known that the holder of the 
bond would be subpoenaed, and conse- 
quently had time enough to consider 
whether it would be for his client's interest 
to produce it or not. This is in shorts case 
where the party on whom this notice was 
served, has himself transferred the bond 
to another person whom he must have 
known would have been produced at the 
trial. This is not Hke the case of a com- 
plicated deed executed by several parties, 
and wanted for the purpose of proving 
some collateral fact in the cause ; in which 
case the producing, it might, in the opinion 
of counsel, be prejudicial to his client ; on 
the contrary, the present case is a very 
simple one ; here is a bond which the de- 
fendant's attorney had in his possession a 
short time before the trial, and must have 
known perfectly well where it was at the 
time of the trial. 

Parks, B.— I am of the same opinion. 
The first question is, was this notice to 
produce sufficient 1 ? end I quite agree that 
the principle laid down by the cases is to 
consider whether* notice of this kind has 



been given s reasonable time before the 
trial ; and that the judge is the proper 
person to decide if a reasonable time has 
been allowed. Now, in the present case, 
I think there was ample evidence to justi- 
fy him in deciding that this notice was suf- 
ficient, even on the principle laid down by 
Mr. Kelly, and the cases which speak of the 
necessity of giving reasonable notice : for 
notice was Riven on the Thursday, the case 
is tried on Friday, and from what had pre- 
viously taken place in London, it appears 
that the defendant's attorney knew that the 
bond was in the possession of Williams, 
and that Williams would be subpoenaed : 
which amounts to this, that be knew the 
bond was in the possession of his client, 
for Williams had undertaken to produce 
it for him. Supposing therefore, the rule 
laid down by Mr. Kelly to be correct, still 
this notice to produce would be sufficient. 
I am not at all prepared to say, that, if the 
attorney did not know of these facts at the 
time he received the notice, the circum- 
stance of the bond being subsequently 
found by accideut before the trial would 
not be sufficient to render the notice good ; 
although it will not be necessary to decide 
that point at present. In the cases which 
have been cited to support a contrary doc- 
trine, there had either been no notice to 
produce at all given before the trial, as was 
the case of Cook v. Heart*, where the no- 
tice was served while the trial was actu- 
ally going on, and which in fact was no 
notice at all ; or, as in the case of Doe d. 
Wartney v. Grey, wher6 it was served on 
the wife of the party, and not on his attor- 
ney ; and there was no proof that the lat- 
ter had ever received it. Those cases are 
therefore distinguishable from the present, 
on this ground, inasmuch as here there 
was .a notice to produce served ; and the 
only question is, whether it was served a 
reasonable time before the trial. I am not 
prepared to say that this objection should 
prevail ; for it appears on further exami 
nation, that at the time it was taken, Wil- 
liams was treated as attorney for the de- 
fendant ; but in the further progress of the 
cause, it came out that he was in reality 
the attorney of both parties ; and although 
the judge ought to have directed his at- 
tention to that circumstance, I am not pre- 
pared to say that we ought to grant a new 
trial on that ground, ft is not necessary, 
however, to aaj any thing about that, as we 
decide the case on the ground that this was 
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181.1, before any of the children attained 
that age, the executor paid the money to 
their father S. Mostyn, who, together with 
the defendant, his son, gave the present 
bond to indemnify the plaintiff for the 
amount, with all costs respecting it. The 
declaration went on to state, that after the 
children attained the age of twenty-one 
years, the plaintiff, on the 18th June, 1841, 
was by reason of the said executor, E. 
Lloyd, having paid over the above sum of 
money to the said S. Mostyn, forced and 
obliged to pay to S. Mostyn, one of the said 
hree children, his share in the said sum 
of 200/., and the interest thereof, and the 
costs of a certain suit in chancery theretofore 
instituted by the said T. Mostyn against 
the plaintiff as such administrator, for the 
recovery of his said share of the said 
legacy, and the interest thereon, and was 
also forced and obliged to lay out and 
expend a further sura of 40/. in and about 
his, the plaintiff's, appearance and de- 
fence to the said suit, and about procuring 
tho same to be discontinued; and con- 
cluded by assigning as a breach, that nei- 
ther the defendant nor the deceased 
obligor of the bond, S. Mostyn, had in- 
demnified the plaintiff for the same. Pleas, 
first, nan est factum ; and second, pay- 
ment to the deceased E. Lloyd. At the 
trial before Gurney, B., it appeared that 
the bond in question bad been found 
some time since among some old papers 
in the house of one Jones, who had been 
attorney of both the obligors, by a penson 
of the name of Williams, to whom it was 
delivered by the widow and personal re- 
presentative of Jones to keep. This Wil- 
liams was called as a witness on the pan 
of the plaintiff, to produce the bond which 
he had with him in court at the trial ; but 
the learned judge held that he was not 
bound to do so, aa he stood substantially 
in the situation of Jones, who held the 
bond as in his capacity of attorney for the 
defendant. The plaintiff then proposed 
to give secondary evidence of the bond, 
and with this view proved a notice to pro- 
duce the original, served on the plain- 
tiff's attorney in the assize town, which 
wan nearly £0ft miles distant from Lon- 
don, where the attorney resided, on the 
Thursday in the assise week, tike ooav 
miseion day being on Wednesday, and 
the cause tried on the Friday. This no- 
tice waa objected Co as iassHkient, and 
held t» be too lata 1* is* fai seooadaty 



evidence. It subsequently appearing 
however that Williams had undertaken to 
hold the bond for both parties, and pro- 
duce it in court if required, and had in tbe 
progress of the suit sent it up to town to 
the defendant's attorney, when a copy of 
it was furnished to the opposite party un- 
der a judge's order. Secondary evidence 
of the contents of the bond was received 1 
by the learned judge. It also appeared 
that the irst application by the legatee i 
to the plaintiff for the payment of this 
legacy was made in December, 1839, and j 
a correspondence carried on between - 
them until the month of March following, -, 
when proceedings in chancery were com- { 
menced, which were ultimately put an •, 
end to in June, 1841, by the plaintiff* 
paying the legacy with interest and costs. ~ 
On this it was objected to by the defen- 
dant's counsel, that the plaintiff had no , s 
right to recover against him the amount :e 
of the costs incurred by the correspon- : 
dence, or the proceedings in equity, tbe j 
resisting the payment of the legacy being ..- 
the plaintiffs own wrongful act Tbe .^ 
jury, however, found a verdict for the full .",. 
amount claimed, the learned judge re- V\ 
serving leave to the defendant lo move ^ 
to reduce it by the amount of those costs. I. ° 
Kelly, now moved.— It is clear that the .*_' Q 
notice to produce given to the plaintiffs 
attorney on the Thursday of the assize , t ° n 
week was too late. Where the deed is * D 
one which the party may either be fairly , fc 
presumed to have io his actual possession, .* l 
or can immediately come at; notice the ?<u '< 
night before the trial will do ; but when, *n 
as in the present instance, this is not the ^J 
case, notice must be given a reasenaWt ^s 
time previous, io order that the attorns} ^so 
may have an opportunity of considering : '^t 
whether it is for his client's interest to >•*• J M 
duce it. ( Gtorge v. Thompson, 4 T^o^wf^J^tc 
\Parke t B, — The reason why notice i ** t\ 
required in that case is, that the ittomej 
if he has not the instrument in bis ov j 
possession > may go to his client and I | 
for it ; but does that apply where As i"> n ( 
is actually lying on the table of the cwi 
and all the attorney has io do ii io la^ 
up, as was the case here 1 £n 
instance, a wan cm whor 
been served, has not 
his possession, bui ' 
his way to court ; 
to produce it? 
Williams had aj 
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a reasonable and sufficient notice. As to 
the second question in this case, relative to 
the defendant's liability for the costs incur* 
red by the plaintiff in defending this suit 
in chancery, the case of Dm/field v. Scott, 
(3 T. R. 374,) is an authority that, where 
a parly gives a bond to indemnify against 
all liability in respect of a certain event, 
he is bound to see that the costs resulting 
from that event are paid ; so that the de- 
fendant in this case ought either to have 
paid the legacy, or when a suit was brought 
upon it, to have defended it himself. If 
this be so, he is bound now to make good 
the reasonable costs resulting to the party 
entitled to his indemuity, and there is no 
proof to satisfy us that more than those 
reasonable costs has been demanded from 
him on the present occasion. 

Gurney and Rolfe, B. B., concurred. 
Rule refused. 



QUEEN'S BENCH— BAIL COURT. 
HiLAur Term. 

Before Sir John Williams. 

Kerr v. Jeston. — Jan* 24, 1843. 

Where an arbitrator enlarges the time for making; an 
award till a given day, the time it to be computed aa 

inclusive of that day. 

This was a rule obtained by Bylc*, call- 
ing on the plaintiff to pay certain sums 
mentioned in an award made in this cause. 
The arbitrator was required by the sub- 
mission to make the award within six 
weeks from the period of his appointment. 
Power, however, was given by the submis- 
sion to enlarge the time, and on the 12th June 
it was enlarged to the 1st July next, and 
the enlargement made a rule of court 

Ogle showed cause, and submitted that 
the award was made too late, as the word 
" until" could not be considered inclusive 
of the 1st July. 

Byles % in support of the rule, argued 
that the woid " until" must be considered 
as either inclusive or exclusive, according 
to the intention of the parties using the 
expression ; it was analagous to the word 
'• from," which was held to be either inclu- 
sive or exclusive, so as it might best effec- 
tuate the deeds of the parties, (Cowp. 714.) 
In R. v. Knight and other*, (7 B. & C. 413,) 



Lord" Tenterden expressed a simitar 
opinion as to the meaning of " from'* in 
an indictment as applicable to plaee, and 
differed from the decision of the court in 
R. v. Qamtingay, (3 T. R. 513.) where the 
word " from" had been held only capable 
of an exclusive import. 

Williams, J.-— The objection is, that 
the award was made out of time, as it was 
made on the 1st July. Whether it was or 
no depends on the meaning of the word 
" until." Now, there is no doubt, that, in- 
dependent of the case of Pugk v. Dale 
of Leedt, (Cowp r 714,) there is no absolute 
rule as to the meaning to be attached to 
the word " until," as it may be construed 
either as inclusive or exclusive, aa it mar, 
with strict propriety, mean either. I think, 
that, in the present case, it was meant to 
be inclusive of the day on which toe 
award was made. I think, therefore, that 
construction should be put on it, " el rt* 
magi* valeat quam pcreat" and therefore, 
that this objection is not sustainable in 
point of law. 

Rule absolute. 



LORD ELDON AND SLAVERY. 

On its being stated in the House of 
Lords that a state of slavery was contra- 
ry to the genius of the British constitu- 
tion, Lord Eldon thus expressed him- 
self: 

" With respect," he said, " to a state of 
slavery being contrary to the genius of 
the British constitution, 1 must say, my 
lords, that when 1 find this system of 
trading was fostered, encouraged, and 
almost instituted by the British constitu- 
tion, and, I might add, under the auspices 
too of so great a constitutional authority 
as my Lord Somers, I should hesitate a 
long while before I venture to say slavery 
was contrary to the genius of the BiitUh 
constitution. With respect to a state of 
slavery being contrary to the genius of 
the existing religion, when I recollect 
that a state of slavery had for centuries 
existed, that the legislature of this country 
had encouraged it not only by the coun- 
tenance afforded to it by the laymen who 
have figured in the history of this country, 
but also by a bench of bishops, as learned, 
pious and respectable as that which their 
lordships now saw before them, who roust 
have known what was and was not con- 
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«rary to the existing religion, I own I can* 
not easily brine myself to say tbat a sys- 
tem which has heretofore received such a 
sanction, is so clearly contrary to the se- 
nilis of the existing religion as some noble 
lords seems to think it. 



CAPT. MACKENZIE'S CASE. 
Thb following is the opinion of Chancel- 
lor Kent, as to whether the Circuit or Dis- 
trict Court of the United States has, under 
the crimes act of 1325, concurrent juris- 
diction with courts martial over offences 
committed on board ships of war. 

Captain Mackenzie is on trial before a 
Naval Court Martial, upon a charge of 
murder, committed on the high seas, while 
acting as Commander of the U. S. brig of 
war Somers. The trial is proceeding on 
board the U. S. ship North Carolina, and has 
been pending for some weeks past. Cap- 
tain Mackenzie had been previously tried 
before a Naval Court of Inquiry on the 
like charge, and acquitted. It is stated 
that a complaint has been preferred against 
Captain Mackenzie before the grand jury 
io the Circuit Court of the United States, 
bow sitting in New-York, in order tbat be 
nay be indicted and tried in the same court 
for the same alleged crime. My opinion is 
requested on the question, whether a Dis- 
trict or Circuit Court of the United States 
can properly take cognizance of the charge 
under the above circumstances 1 

In this same case of Captain Mackenzie, 
Judge Betts, of the District Court of the 
United States, some weeks ago, left it as 
a doubtful or unsettled question, whether 
the Circuit Court of the United States 
bad, under the crimes act of March 3d, 
1S25, concurrent jurisdiction with courts 
martial over offences committed on board 
ships of war. If they had, he considered 
that the proviso of the eleveoth section of 
the act referred to, showed that the powers 
of courts martial were not abrogated or 
suspended ; and that it was doubtful whe- 
ther the courts of civil jurisdiction were 
under the necessity of exercising their ju- 
risdiction. 

1st 1 consider the better opinion to be, 
that crimes and offences committed on the 
bigh seas by a person io the actual service 
of the United States, on board one of their 
▼easels of war, and duly commissioned, 
and claiming to act under that authority, 



are net cognizable under the jurisdiction 
of the courts of the United States. The 
fitting and peculiar cognizance of such 
crimes and offences is in the naval courts 
martial instituted under the act of con- 
gress of April 23d, 1800, which created a 
naval code of martial law, for the trial and 
punishment of crimes and oflencea commit- 
ted in the naval service of the United 
States. It has been from the beginning an 
adjudicated and settled principle in the ju- 
risprudence of the United Statea, that the 
federal courts have no criminal jurisdiction 
but what is expressly conferred on them 
by acts of congress. Now, there is no 
atatute any where giving express jurisdic- 
tion to the civil courts of the United States 
over crimes at sea in the United States' 
navy. The enactments in the naval code 
of 1600 cover the whole ground by the de- 
tailed and specific provisions for the punish- 
ment of crimes committed in the United 
States' navy, by naval courts martial, which 
have jurisdiction to try all crimes an<l 
offences whatever, so committed, and \o 
acquit, or to convict and award the highest 
punishments known to the law. If the 
crimes act of 1825 intended to interfere 
with the naval code of discipline, and 
transfer it to the civil courts, the intention 
of congress would no doubt have been ex- 
pressly and clearly declared. Such a fatal 
interference as it would be, even to give 
concurrent jurisdiction to the civil courts, 
ought not to be left to construction, and to 
be drawn by inference merely. 

I consider, therefore, the sounder opinion 
to be, that the jurisdiction of the naval 
courts martial is, in the case stated, ex- 
clusive, and that the courts of the United 
States, of civil jurisdiction, have no lawful 
cognizance of the case ; nor ought they to 
have upon principles of public policy, nor 
would they have without fatally impairing 
the authority, character and discipline of 
the American navy. Courts martial act 
under a distinct and peculiar code, and 
which Lord Mansfield termed " a sea mili- 
tary code, which the wisdom of ages had 
formed." The act of congress of 23d 
April, 1800, has digested and adopted that 
code. It specified particular punishments 
for particular crimes, and declared further, 
that all crimes committed by persons be- 
longing to the navy, and not therein speci- 
fied, should be punished " according to the 
laws and customs in such cases at sea." 
This is what Lord Mansfield had also de- 
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clared, when he observed tint " when a 
man is charged with an offence against the 
articles, or where the articles are silent 
against the usages of the navy, he could 
only be tried by a court martial. In the 
naval public service, commanders must act 
upon delicate suspicions, upon the evidence 
of their own eyes. They must give des- 
perate commands— they must require in* 
stantaneous obedience." A naval tribunal 
only is capable of appreciating all these 
circumstances, and without that stern dis- 
cipline and perfect command thai the na- 
val code requires, an American man-of-war 
would soon become, to use again an ex- 
pression of Lord Mansfield, "a rabble, 
dangerous only to their friends, and harm- 
less to the enemy." 

2d. But if the federal civil courts be ad- 
mitted to have concurrent jurisdiction in 
the case of such officers, yet they lose that 
jurisdiction if a naval court martial had 

rreviously taken cognizance of the charge, 
n the case of concurrent jurisdiction, un- 
der the same government, jurisdiction at- 
taches exclusively to the one that first as- 
sumes cognizance of the case— 'for no man 
can be tried at the same time in two juris- 
dictions. It would be equally unjust and 
i jsurd If he be acquitted by a naval 
*ourt martial, that acquittal would be a 
~ood bar to an indictment and trial for the 
•.me offence ; for no person, says the Con- 
itution of the United States, shall be 
- subject for the same offence, to be twice 
at in jeopardy of life or limb." If he be 
i trial before a naval court martial, that 
et would constitute a good plea in abatem- 
ent of any criminal prosecution instituted 
* a national civil court of criminal juris- 
diction for the same offence. It may be 
declared as a settled principle, and founded 
on the plainest justice and good sense, 
that where there are two tribunals under 
the same government of concurrent juris- 
diction, the jurisdiction of that tribunal 
which first takes cognizance by process of 
the subject matter, is conclusive, and a plea 
in abatement of such a lis-prudew would 
ie available. Were it otherwise, a man 
.night be not only harassed, but destroyed 
in theconflict between the two jurisdictions, 
both claiming him and trying him at the 
same time. 

In my opinion, therefore, in either point 
of view of the question stated, the Circuit 
Court of the United States for New-York, 
cannot lawfully, nor without great injury 



and injustice, take cognisance of the case 
stated. 

Signed, JAMES KENT. 
Ncw-Yerk, Monk 1th. 1S43. 
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APPOINTMENTS BY THE GO- 
VERNO&, 

(By amd with the consent efthe Senate.) 

NEW-YORK* 

Commissioners of Deeds. — Samuel Os- 
good, Philip Milspaugh, Rensselaer Ten 
Broeck, Jonathan J. Coddington, jr.. Nel- 
son J. Waterbury, William D. Waterman, 
Richard S. Emmet, Henry C. Towner, 
Daniel E. Sickles, Daniel S. Gleason, Al- 
len M. Snifen, John It Flanagan, Corne- 
lius R. Dissosway, Peter Pinckney, Cbas. 
Webb, Jonas B. Phillips, William Sidney 
M'Ceun, James P. Howard, Cornelius J. 
De Witt, Theodore B. Myers, George B. 
Baldwin, Addison M. Burt, Lorenzo B. 
Sbepard, Peter Van Antwerp, Spencer 
W. Cone, Jacob Ramsey, Clinton Hsring, 
Wynkoop Packard, Edmund Elmeudon* 
jr., Michael Burke, John M. French, Geo. 
C. Anthon, John T. Doyle, Floreect 
M'Carthy, Charles Edward Shea, Was. H. 
Wilson, Archibald G. Montgomery, Wa 
C. Wetraore, Romain Dillon, Heury P. 
Wanmaker, Chas. G. Havens, William M. 
Allen, Brayton A. Campbell, Andrew 
Warner. James L. Phelps, Henry G. De- 
forest, Isaac Y. Fower, Wm. H. Jensen, 
and Edgar Schieffelin -, vice— William T. 
Johnson, Henry A. Lambert, Albert G. 
Lawrence, George B. Kissam, John New- 
house, Alexander M. Burrill, Theodore 
J. Martin, Theodore Hinsdale, Stephen 
Sammons, William H. Maxwell, William 
Austin, Isaac Adrisnce, John S. Bates, 
Pierre O. Beebe, Cornelius Bogert, To- 
bias Boudioot, William W. Campbell, Jas. 
Constable, Samuel D. Craig, Morris M. 
Davidson, Geo. Gibbs, Philip Hamilton, 
Hiram Hunt, Stephen B. Hutching*, 
Washington Judah, Samuel H. KeUam, 
Isaac Labagh, Jas. Loeier, Cornelius. Ma- 
thews, Napoleon B. Mounrfort, Joseph R 
Pierson, Riehard Reed, James J. King, 
Beverly Robinson, jr., John S. Woodward, 
Cornelius S.Yan Winkle, Amherst Wright; 
Robert F. Winslow, Edgar Ketchum, 
Tbosms S. Soroers, Joseph F. Learning, 
Welcome R. Beebe, Joseph Thompson, 
Harvey A. Weed, Wm. H. Harned, John 
H. H. Hawes, JohnC. Devereuxjr., Thus. 
Snowden and John BenL 
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LETTERS OP AN ENGLIStf STUDENT. 

FROM MR. AMBROSE HARCdtRT, STUDENT 
AT LAW OP PUMP COURT TEMPLE, TO 
MR. THOMAK PRINOLE OP TRINITY BALL, 
CAMBRIDGE. 

LETTER IT. 

Dear PrffMLE :•— I hate been working 
very hard si face I wrote to you last, and 
have been but little in court. Indeed as I 
have already said, attending court until one 
is fully qualified to understand what is 

Sring on there, is bat of little service, 
ay, it may do positive harm. It is easy 
enough to understand much of what is 
going on. A good speech is enjoyable 
enough, and many of the other proceed- 
ings in a cause are interesting; but it is 
not in these generally that instruction is to 
be obtained. It is indispensable however 
to attend court watchfully, to learn the 
conveutional mode of dealing with wit- 
nesses; to pick up the common place 
tricks of the trade ; to understand prac- 
tice on minute points not to be found in the 
books ; and to become familiar with the 
usage and custom of professional life. All 
these can only be learnt in court ; but then 
the soil must be well prepared before it 
can receive them usefully : there must be 
a long course of previous culture before 
profit can be derived from them. They 
may, perhaps, be acquired alone, and thus 
a persou may persuade himself that he 
really knows his profession, when he has 
only got the garnish. Nothing, indeed, is 
more easy than to learn the slang of any 
calling ; and I constantly meet with young 
men, who, so far as mere running talk goes, 
seem to be very knowing fellows ; but if 
pushed the smallest degree below the sur- 
face of this learned pratitfg, turn out to 
be hollow pretenders. Now nothing tends 
to give this appearance of learning, more 
than a premature attendance in court with- 
out first acquiring the proper foundation ; 

47 



and I Would guard you against it as I have 
been guarded myself by Mr. Barn a by ; for 
this is not my lecture but his. In the 
mean time I work away with Chitty and 
Tidd, and am now making some way. 

Do* not suppose, however, that I shut 
myself up entirely with these great authori- 
ties. I. must tell you I went to the House 
of Lords the other evening, which I must 
say, I consider to be a more satisfactory 
school of oratory at present than the other 
house. In the Lords, there are four chan- 
cellors, all distinguished men, who have 
all passed through very busy and interest- 
ing lives, and who seem (being all I think 
over sixty,) aa emulous of distinction as 
boys. 

The chancellor, (Lord Lyodhurst,) I 
have already described to you sitting in 
the Court of Chancery. He loses nothing 
by being followed here. It is here indeed, 
that he must feel himself most at home. 
If be was listened to with the utmost at- 
tention when leading on the opposition, it 
may be supposed that he is not heard with 
indifference when he rises from the wool- 
sack. His manner, indeed, is peculiarly 
winning ; his voice is the most harmonious 
I ever heard, and indeed he appears 

"A perfect gentleman from top to toe." 

If he utters a common-p1a<*e remark, it is 
redeemed by the grace with which he 
utters it At the same time there are 
some symptoms of age about him ; bis 
voice is occasionally tremulous, and his 
step feeble : and his former arduous life 
seems somewhat to have shaken his con- 
stitution. 

Lord Brougham, so far as I can see, has 
fully resisted the arch enemy. His eye is 
as bright, his step as elastic, bis manner as 
restless aa ever it could have been. He 
did not, however, make so great an im- 
pression on me as I expected. I have no 
doubt that his bearers do not always 
please him. 

"fit aadisMa Jet me tad, ftovg a lew," 
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must be the conclusion to which all per- 
sons who address the House of Lords 
must come to. It is impossible to deliver 
heart stirring appeals to a body diminish- 
ing every minute. I have heard of a cler- 
gyman preaching himself bare to the sex- 
ton ; a peer will often speak himself bare 
to the chancellor. There will be a pretty 
good attendance at first, but as soon as it 
is ascertained there is to be no division, 
the house begins to get thin ; peer after 
peer walks off; and the house is soon re- 
duced to the front bench on either side. 
The bishops take early flight, and it seems 
to be a matter of arrangement who shall 
be condemned to sit it out. Minister after 
minister steals away, and the speech is 
concluded in the presence of the Lord 
Chancellor, who must stay, the clerks at 
the table, and perhaps one or perhaps two 
peers on either side, and sometimes none 
at all. Under Hhese circumstances, it is 
not in the power of man to rouse his en- 
ergies to their full extent ; and it is this, I 
am persuaded, that oftentimes throws a 
spell of dullness even over Lord Broug- 
hsm. It is only due to him to say, that be 
attracts an audience even here more read- 
ily than most. On any occasion on which 
he gives notice of a motion, the bouse is 
full at first, and there are often members 
below the bar from the other house, and 
elsewhere ; but there is here the difference 
between a premeditated speech, and an 
occasional one arising out of a debate ; 
and Lord Brougham's peculiar strength, I 
conceive, lies in the latter. 

Next comes Lord Cottenham, who does 
not seem willing to speak except where it 
is absolutely necessary. His manner is 
prepossessing and good humored, with an 
appearance of great good sense. His ut- 
terance is somewhat indistinct, and he af- 
fects none of the artifices of the orator. 
But he goes to the root of the matter, and 
shows such a shrewd perception of all its 
bearings, that you cannot fail to be struck 
by it. 

Lord Campbell completes the list, and 
here 1 was agreeably surprised. He cer- 
tainly shows no unwillingness to be heard, 
but he seems' generally well informed. 
He is an acute and agreeable speaker, 
with just such a touch of accent as adds 
interest to bis address. To gieat learning 
and no inconsiderable powers of language, 
he appears to me to add that practical com- 
mon sense which teaches him what to say, 



and when to say it. I consider him in no 
wav inferior to the others. 

Thus I write freely to you of these emi- 
nent men, putting down my rough impres- 
sions as they occur to me. There are 
other eminent lawyers in the house, hot 
they occupy an inferior rank, in mj 
opinion, to those I have named. 

Yours truly, 

ASTBROSB HjLBCOUBT. 



POINTS IN THE LAW OF ATTOR- 

N1ES. 

CHARGES FOR USELESS BUSINESS. 

It is well settled that where throngs 
an attorney's misconduct, and that only, 
business has proved totally useless, he 
cannot recover bis charges in respect of 
it ; but a late case has carried the poist 
further than any preceding case. In the 
case to which we allude, it was held, if 
an attorney conducting a suit, commits an 
act of negligence by which all the pre- 
vious steps become useless in the resuk, 
he cannot recover for any part of the busi- 
ness done. Whether or not, in aucb s 
case, the work become wholly useless by 
the plaintiff's fault, is a question for the 
jury. It has also been held, that sack 
failure of the work is a defence admissible 
on non-assumpsit in an action upon the at- 
torney's bill. " That negligence is an ad- 
missible defence under the plea of bob 
assumpsit," said Lord Dntman, C. J.,"a 
new, 1 believe, completely settled, provi- 
ded the jury are satisfied that ihe woik be- 
came wholly useless through the plain- 
tiff's negligence. Supposing the jury to 
have found their verdict on that ground 
in the present case, 1 think the question 
was entirely for them. I do not see bow 
any rule could be laid down respecting it 
as a matter of law ; the decision of it most 
rest with the jury. In my opinion, it can- 
not be said that the work does not become 
useless through the plaintiff's fault, if, in 
consequence of his misconduct at 6oroe 
particular point, the whole is made inef- 
fectual. Here it was left to the jury to say 
whether that was or was not the case. 
The admissibility of this defence, on 
non-assumpsit, appears from Hill v. AJle%, 
2 Mee. & W. 283, where it was specially 
pleaded and held bad as amounting to the 
general issue. I regret that this should be 



THE NEW- YORK LEGAL OBSERVER. 



971 



The United Statee v. Alexanders. Mackenzie and Quart Ganeevoort. 



so, for the plaintiffshould not be in a worse 
situation by being told of the precise ob- 
jection to his claim. Bracey v. Carter, 12 
Ad. & Ell. 373. 

U. S. DISTRICT COURT. 



IT. •• Dftatraeft Cmrt for taw 9m 
of Nevr-Y«rk. 

Before the Hon. S. R. Betts. 

The United States t>. Alexander S* 
Mackenzie and Guert Gansevoort. 

CONCURRENT JURISDICTION. 

We lay before our readers the very 
aWe and learned opinion a of his Ho- 
nor Judge Betts in this matter. We 
regret that we cannot spare room for the 
points and authorities relied upon by the 
respective counsel. The argument of this 
case has produced a display of forensic 
eloquence and legal acumen, which, if it 
has been equalled, has certainly never been 
surpassed at the bar. 

B. F. Butler and Charlee & Connor, for 
the people. 

G. Griffin and John Duet, for Mackenzie 
and Gansevoort. 

Betts, J. —Gentlemen of the Grand Jury, 
—Iu my charge to you on your organ- 
ization, in leading your attention to sub- 
jects that might probably be brought be- 
fore you, 1 slated in substance that you 
had cognizance of all crimes and offences 
in violation of the laws of the United 
States, and triable before the civil tribu- 
nal*, whether committed within this terri- 
torial district, or within the admiralty and 
maritime jurisdiction of our laws. 

It was intended so to guard and qualify 
that instruction as to avoid asserting or 
denying a jurisdiction over crimes com- 
mitted on the high-seas on board a ship of 
war of the United States; the court wish- 
ing to leave that question, if it should be 
agitated before you, open for deliberate 
consideration and decision. 

In the progress of your deliberations 
you came into court and submitted in 
writing two inquiries, and prayed the ad- 
rice and instruction of the court upon the 
points of law involved in them. 

First. Whether the grand jury has ju- 



risdiction or is to make inquiry into offences 
committed on board of American ships of 
war on the high seas 1 

Second. If so, is it their province to 
inquire into the offence alleged to have 
been committed by Captain Mackenzie, or 
any other person on board the ship of war 
Somen Y 

With these inquiries you submitted to 
the court three several charges iu writing, 
which had been laid before your body, 
and which supply in part the foundation 
upon which the specific advice is re- 
quested. 

One is a complaint by Henry Morris 
against Alexander Slidell Mackenzie and 
Guert Gansevoort, "for the murder of 
Philip Spencer, committed on the high 
seas, on board the United States brig 
Somen, within the admiralty and maritime 
jurisdiction of the United Stales, aud out 
of the jurisdiction of any particular state, 
on the first day of December, 1842." 

One by Margaret £. Cromwell, charging 
in the same terms the murder of Samuel 
Cromwell at the same time and place. 

And one by Charles Cleveland, charging 
the same persons with " the crime of man- 
slaughter, in putting to death Elisha Small, 
at the same time and place. 

No other facts are communicated by your 
body to the court, but the observations I 
shall proceed to offer in reply to these 
questions, will be on the assumption that 
the parties named in these charges wete, 
at the time of the alleged offences, all re- 
gularly attached to the brig of war Som- 
en as officers and seamen, in the set vice 
of the United States, and that their several 
deaths were produced by the public ex* 
ecution of the deceased, under the or- 
ders of Mackenzie, commander of the 
brig, and that Gansevoort was a com- 
missioned lieutenant in the navy, serving 
in that rank on board, and in that capacity 
aided and assisted in the executions. 

It will also be taken as connected with 
the facts of the case, that on the return of 
the brig to the United States a court of in- 
quiry was ordered by the Secretary of the 
Navy to investigate this transaction, and that 
court found and reported to the Secretary 
that the conduct of Commander Mackenzie 
and Lieutenant Gansevoort in the matter 
was fully justified by the circumstances in 
which they and the ship were placed. 

That thereupon a court martial was or- 
dered and convened by directions of the 
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Secretary of the Navy, for the trial of 
Commander Mackenzie on a charge of 
muider, and that the court is now in ses- 
sion at Brooklyn, proceeding with the 
bearing and trial of the complaint now 
brought before your body. 

These facts in substance are admitted 
by the prosecutors in court, and this die* 
penses with the necessity of referring to 
you the investigation and decision of the 
facts in order to give application to the 
rules of law that will be stated to you. 

The right of a grand jury to apply to 
the court with which they are connected 
for advice and direction, in aid of the 
duties they are called upon to discbarge, 
is fully recognized by the laws of this 
eouBtry and of England, and its free ex* 
ercise is cherished and encouraged. 

For although a jury, without a satisfac- 
tory certainly that the facts proved before 
them fall within any provision of the 
criminal law may excusably direct an in- 
dictment, and leave it to tbe court after- 
ward to decide whether the matter pre- 
sented be a ciiminal offence* yet it is more 
consonant to a humane administration of 
justice to exempt tbe citizen from the 
pain and obloquy of a public accusation, 
where it is plain that no crime has been 
committed. 

What has been said by great authori- 
ties with respect to imperfect or uncertain 
proof in support of a criminal charge, ap- 
plies with equal force when there is de- 
fective evidence that any law exists punish* 
ing the act — it being an indispensable in- 
gredient to a criminal accusation that there 
be clear law both agaiust the act charged 
as an offence, and to sustain the prosecu- 
tion as presented. 

Lord Hale, BlackstoneandCbitty,in ad- 
verting to the ancient dogma that tbe grand 
jury ought to find the bill where there is 
probable evidence to support it, because it 
is only an accusation, and the prisoner will 
afterwards .defend himself before a more 
public tribunal, have all recommended a 
more merciful view of the subject, and 
considering the ignominy, the dangers 
of perjury, tbe anxiety of delay, and the 
misery of a prison, iusist that the grand 
jury should be well convinced of the guilt 
of the accused before subjecting him to a 
trial. (2 Hale P. C. CI ; ib. 157 ; 4 Blacks. 
303 ; 1 Chtlli/ C. L. 313.) 

The same reason should restrain tbe ju- 
ry from, finding an indictment, unless sa- 



tisfied that tbe facts they present will sub- 
ject the accused to a legal arraignment and 
punishment. 

These considerations render appeals by 
grand juries to the court for preliminary 
counsel and direction proper and com- 
mendable, wbeuever they are not tho- 
roughly satisfied that the case justifies 
their interference— in order that tbe citi- 
zen need not stand exposed to the re- 
proach and terror of an infamous and per- 
haps capital charge, where there is a want 
of probable cause either in law or evi- 
dence to support it ; as alsp that they may 
have the countenance and support of the 
court in unusual or difficult cases or those 
of exciting interest, to help them to a clear 
understanding of their duties and an effi- 
cient executipn of them. 

The practice to which you have been 
most accustomed in similar instances, has 
undoubtedly been for tbe court to respond 
at once* or after a slight consideration and 
without argument, to the inquiries pro- 
pounded. But as the questions yon sub- 
mitted involve an inquiry into the consti- 
tutionality of an act of congress, aad also 
into tbe just powers and duties of this 
court in the administration of criminal law 
in capital cases, together with the deter- 
mination of the rightful authority of 
nayal courts martial, and the effect of trials 
and sentences by those courts, I have 
thought these points to be of such weight 
and importance as to require not only a 
mature and careful examination by me, 
and to justify the suspension of the other 
business of the court for that purpose, but 
also that they presented a proper occasion 
for me to invite counsel as well repre- 
senting those who prefer these complaints 
as the parties affected by them, to afford 
the court tbe benefit of an argument* in aid 
of the decision to be rendered. 

The request has been acceded to and 
most satisfactorily fulfilled by the eminent 
gentlemen who have discussed the various 
and interesting topics arising out of these 
questions. 

You have given your attendance from 
day to day, throughout this highly able and 
instructive argument, occupying more than 
five successive days, and you will accord- 
ingly fully comprehend that neither the 
time I have allowed myself to study and 
reflect upon tbe argument, nor tbe space 
within which these observations to yoa 
must necessarily be compressed, will per- 
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mit me to follow out or scarcely advert to 
the multifarious positions and illustrations 
introduced into the discussion. x 

Gentlemen, It may be proper in this con- 
nection to add that you are not to consider 
the argument in court as addressed to you 
in your official character. In intimating to 
you, when your inquiries were submitted, 
that it would be left to your option to con- 
tinue your deliberations in your room or 
attend the discussion here, and in assign- 
ing you a place within the bar, the Court 
expressed and intended to signify no more 
than its -respect toward you personally. 

You 8 re aware that you have not been 
called from day to day as embodied and in 
official attendance, nor is it recorded on the 
minutes that the Grand Jury has appeared 
in Court since the day you presented these 
inquiries. 

It seemed necessary to notice these par- 
ticulars least it might be supposed that 
these proceedings attempted to introduce 
or sanction the precedent, that the Grand 
Inquest, organized and sitting as a jury, 
could have arguments of counsel or parties 
on matters under their inquiry and delibe- 
ration addressed to them, and that it was 
their province to weigh and decide the 
points so discussed. 

This transaction is intended to have no 
such bearing ; nor is it intended to con- 
sider your presence here as in any way 
varying or diminishing the rightful authori- 
ty or responsibilities of the Court. 

The questions proposed are strictly 
questions of law, which it is the province 
and duty of the Court to decide ; and I 
have not the slightest reason to doubt that 
in asking this advice you meant to recog- 
nize the authority of the Couit over the 
matter, and to abide by the replies that 
may be given; otherwise this solemn in- 
vestigation, and the prolonged toils attend- 
ing it, would be but an idle parade. 

The Court cannot fail to perceive and 
appreciate the delicacy and importance of 
the points it is called upon to decide* 

Your inquiries are so framed as to pre- 
sent the subject in its most solemn form, 
as well as to awaken those solicitudes and 
sympathies naturally accompanying the 
application of general rules to individual 
''cases. 

You ask whether your authority extends 
to the investigation of offences committed 
on board American ships of war on the 
high seas ; and if so, whether the matters 



set forth in these specific complaints are 
within your jurisdiction. 

The occurrence on board the Somers, 
with all its painful consequences, is thus 
brought directly in view, but is manifestly 
of subordinate importance in your estima- 
tion as ministers of the law, to the great 
question propounded touching the admin- 
istration of criminal justice, and which 
interests and affects alike the individual 
citizen and the Government in the whole 
extent and duration of their rights and re- 
sponsibilities under this branch of the law. 

This question ought to be calmly inves- 
tigated, and decided as a naked proposi- 
tion of law, and without allowing the judg- 
ment to be disturbed by apprehensions that 
the conclusion adopted may in its opera- 
tion place the parties accused in this in- 
stance, under increased liabilities and dan- 
gers, or may tend to afford them extraor- 
dinary privileges and ad vantages of defence. 

You are undoubtedly aware, gentlemen, 
that the subject matter involved in this 
special case has been under consideration 
before me, on several instances previous to. 
the sitting of this Court, and that I declined 
awarding a warrant to arrest these par- 
ties. (a) 

The disposition then made of the case 
was under special aspects of the subject, 
and does not necessarily embrace the main 
points now submitted ; and even if it in- 
volved the same matters, I feel called upon 
to examine and consider the whole subject 
under the aid of the argument now heard, 
as if it had never before been brought to 
my attention. 

In proceeding to the investigation of the 
juridical facts demanded by your inquiries, 
it may be fitting the occasion for roe to 
say, that it cannot be of the slightest con- 
sequence to the Court how those facts 
may be found. 

1 shall not hesitate to assume for nog 
learned associate who presides in this 
Court, nor to assert for myself, that the ' 
Court never hesitates or shrinks from ap- 
plying the full jurisdiction conferred upon 
it by law, over whatever subjects or persons 
such jurisdiction may operate ; and never 
seeks, or permits itself to exercise, one 
that it does not find clearly bestowed upon 
it by the law. Neither can it be of any 
moment to the judges , whether they sit in 
judgment over crimes committed on the 

(a) See opinion of the learned judge, ante, p. 227. 
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high seas, on board merchant vessels or 
war vessels, nor whether the individuals 
brought to trial be commanders and officers 
of private ships, or commissioned officers 
of the navy. 

The records of this Court will show nu- 
merous instances in which the judges now 
in commission have tried sea-offences of 
every denomination, and have sentenced 
to capital punishment many persons con- 
victed of homicides and other atrocious 
crimes committed on the high sea; and 
the question as a law fact now raised is, 
whether the like powers extend to, and are 
to be exercised over, offences committed 
on board the armed vessels of the United 
States. 

The answer to this inquiry must depend 
upon the true import and operation of the 
crimes act of April 30, 1790, and of March 
3d, 1825, in connection with the act of 
April 23, 1800, if the latter be a valid act, 
and still in force. 

This Court can exercise no jurisdiction 
in criminal matters not allotted to it speci- 
fically by act of Congress. This principle 
is definitely settled by the adjudications of 
the Supreme Court, (7 Crunch, 32 ; 1 
Wheat 415 ; 5 Wheat. 76.) arid the Uni- 
ted States v. Bevans, 3 Wheat. 336, deter- 
mines that point most unequivocally, what- 
ever may be its effect and influence on 
other questions connected with this case, 
upon which it has been so frequently cited. 
The objections to the jurisdiction of the 
Court over the subjects of your inquiry 
result in these propositions. 

1. That Congress has power under the 
constitution to provide for the punishment 
of offences committed in the army and 
navy, without trial in the courts of law. 

2. That the statute establishing rules for 
the government and regulation of the navy, 
(April 23, 1800.) is an execution of that 
power in respect to the naval forces. 

' 3. That the crimes acts of 1790 and 
4825, neither in terms nor by necessary 
intendment, embrace offences committed 
in the navy, and only such offences com- 
mitted in the army are punishable under 
them as are expressly reserved in the rules 
and articles of war for trial in the civil 
courts. 

In support of the jurisdiction of this 
Court over the matters charged before you, 
these general positions are contended for : 

1. That the judicial power of this Court 
under the constitution extends to all crimes 



against the United States committed on 
the high seas, and that such offences affect- 
ing the public peace or welfare must be 
proceeded against v by indictment and trial 
before a jury. 

2. That the crimes acts give to this 
Court cognizance of murder and man- 
slaughter committed on the high seas with- 
out distinction between public and private 
vessels, and are a full execution of the 
constitutional power in that behalf. 

3. That the power in Congress to erect 
courts martial and punish offeuces by : their 
sentence, is an implied and not a. direct 
power, and must be exercised in subordi- 
nation to the positive powers reserved to 
the judiciary. 

4. That the act establishing rules and 
regulations for the government of the navy, 
under the constitutional restriction, can 
give no authority to courts martial to try 
offences other than of a strictly military or 
disciplinary character, or such offences as 
are both committed and brought to trial 
out of the local jurisdiction of the Circuit 
Courts, or during the existence of war or 
public danger. 

I do not attempt to lay down these posi- 
tions in the precise lauguage of counsel, 
but this statement exhibits the main con- 
clusions which the arguments on the one 
side and the other labored to establish or 
combat, at least so far as tbey enter into 
the opinion I am about to submit to you. 

The counsel have discussed the consti- 
tutional question as to the extent and cha- 
racter of the powers of Congress in the 
government and regulation of the navy, 
with the highest ability and learning, and 
if the duty devolved upon this Court to 
settle that question definitively, I should 
feel constrained to bestow on it a much 
more labored and thorough examination, 
and give to the preparation of the opinion 
supporting my views a fuller development 
and wider range of illustration. But it 
does not appear to me that the case has as* 
sumed a posture rendering it necessary or 
fitting for this Court to enter at large into 
the consideration of the constitutional 
point. 

The Circuit Court has but a limited au- 
thority, f nd though its decision affords the 
rule of action in the particular ca*e, and 
j may control the District Court within its 
[ own district, yet beyond that, it has no 
I force or efficiency in fixing the construe- 
' tion of the constitution or a law, and the 
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Court will accordingly cautiously for ear 
carrying its adjudication beyond the de- 
mands of the special point under judg- 
ment. 

Tbe point to which that discussion is 
alone pertinent here is whether, if the act 
of April 23, 1S00, confers on naval courts 
martial jurisdiction over murder and man- 
slaughter committed in the navy oq tbe 
high seas, congress had competent authori- 
ty to pass such a law. 

Under our system of jurisprudence the 
written constitution is the supreme law, 
and not only bestows on congress all legis- 
lative powers that can be rightfully em- 
ployed, but further more limits with para- 
mount authority the exteut within which 
such legislation may be exercised. An 
enactment by congress, therefore, in viola- 
tion of the constitution, or not authorized 
by its provisions, becomes inoperative and 
void, and no court, of the humblest pow- 
ers, can be called upon to enforce it, (2 
DaU, 304.) No court would be bouud by 
an ex-post-facto law ; by an act of attain- 
der ; a statute directing magistrates to try 
capital cases without the aid of juries, &c 
&c. But it is a principle equally sound 
and clear, that the collision between the 
constitution aud statute, or the defect of 
power in congress to pass the law, must 
be of tbe most plain and indisputable cha- 
racter to justify in any tribunal a refusal 
to recognize its validity. 

The Supreme Court restrains its high 
powers within such limits, and the caution 
is more needful and should be more im- 
perative with every subordinate magistrate 
and court. Tbe presumption is always to 
be in favor of the validity of statutes until 
the contrary is clearly demonstrated (4 
DaU. 14.) Full effect will be given by 
every judicatory to a statute, unless its 
opposition to the constitution is of that 
uature that the Court feels a clear and 
strong conviction of their incompatibility. 
(6 CrancX 87 ; 1 Peters' R. 604 ; Sergeant 
Const. Law, ch. 34.) Under these princi- 
ples of decision, it is manifest that unless 
the discrepancy between the constitution 
and the act in question is palpable and ir- 
reconcilable, this Court must acquiesce in 
the authority of congress to pass it and re- 
ceive the act as the law of the land. In 
connection with this point the constitution 
will be adverted to only for the purpose of 
ascertaining whether there is colorable or 
probable authority given to congress in this 



behalf, and accordingly all doubts, if any 
arise, will apply in support of the validity 
of the law and not against it. 

Tbe provisions of the constitution which 
have been cited and commented on as ap- 
plicable to this question, are article 1, sec. 
8, subdivisions 9, II, 12, 13, 14, 15, and 
article 3, sec. 1, subdivisions 1 and 2, and 
amendments 5th and 6th. 

To discern more distinctly the bearings 
of these several clauses on the subject un- 
der consideration, those parts deemed es- 
sential will be recited in connection. 

Congress shall have power to constitute 
tribunals inferior to the Supreme Court ; to 
define and punish felouies committed on 
tbe high seas and offences against the law 
of nations ; to raise and support armies ; to 
provide and maintain a navy ; to make 
rules for tbe government and regulation of 
the land and naval forces ; to provide for 
calling forth the militia, &c, &c, and 
for governing such part of them as may 
be employed in the service of the United 
States. 

The judicial power of the United States 
shall be vested in one Supreme Court, 
and in such inferior courts as tbe congress 
may from time to lime ordain and esta- 
blish ; the judical power shall extend to 
all cases in law and equity under this 
constitution and the laws of the United 
States, and to all cases of admiralty and 
maritime jurisdiction. The trial of all 
crimes shall be by jury, and no person 
shall be held to answer for a capital or 
otherwise infamous crime, unless on a 
presentment or indictment of a grand jury, 
except in cases arising in the land or 
naval forces, or in the militia when in 
actual service in time of war or public 
danger; in all criminal prosecutions the 
accused shall enjoy the right to a 
speedy and public trial, by an impartial 
jury, of the state and district wherein the 
crime shall have been committed. 

It may conduce to a clearer apprehen- 
sion of the nature and extent of the pow- 
ers thus imparted by the constitution, 
and of the manner in which they were 
practically to be applied to advert to the 
condition of the country in relation to these 
particulars antecedent to the adoption of 
the constitution. 

During the colonial dependency of this 
country, thef power to raise and support 
armies and provide and maintain navies 
was solely with Great Britain, and the 
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British forces on land or at sea were sub' 
pet to her haws alone. 

The civil polity of the colonies was 
however ample, and, in many instances, 
sovereign, within their respective bounda- 
ries, but it is believed was never recog- 
nized as extending beyond their territorial 
limits. 

Accordingly, although all crimes and 
misdemeanors committed on land were 
punished in the local courts, offences on 
the high seas or on waters within the 
admiralty jurisdiction were placed under 
the cognizance of the vice-admiralty 
courts, and were punishable under the 
laws and authority of the mother country. 

This jurisdiction was conferred by com- 
missions issued from the high court of ad- 
miralty, and was exercised in capital 
cases by the vice-admiralty judge or com- 
missary in conjunction with the local judges 
of the Superior court, governor or lieute- 
luiic governor, and it is believed, always 
up to the revolution, without the interven- 
tion of juries. 

A commission issued to Lewis Morris, in 
1733, appointing htm commissary of the 
provinces of New-York, Connecticut, 
feast and West New- Jersey, empowered 
him personally, or by surrogate or deputy, 
to try all crimes and offences committed on 
the high seas, &c, according to the civil 
and maritime laws and customs of the high 
court of admiralty of England anciently 
used. 

Other commissions of the same tenor is- 
sued to the vice-admiralty here and were 
undoubtedly granted in all the provinces. 
(2 Gall. 470. Note — Serjeant Canst. Lata, 
Introduction, 4, 5.) The archives of the 
court exhibit a trial for piracy before such 
court, without a jury, as early as the year 
1701, and the valuable treatise of Mr. 
Washburne shows that trials in that form 
were common in this district, while com- 
posed of the New-England states, New- 
York and New-Jersey, and in the northern 
district, after it was separated in 1703 
from New- York, from the year 1673 to the 
revolution. {Judicial History of Mass., 172 
&176.) 

Time will not permit my examining 
with fulness and accuracy into the consti- 
tution of the admiralty courts of the 
several states, or the manner in which 
offences at sea were tried during the re- 
volutionary war. Some of the courts were 
probably first erected under the resolution 



of congress of 1775, (Scrgt. Const. JLaw 
10, It ; I Jour. Continental Congress, 142 ; 
I Laws U. S. t 620,) and others, the organ- 
ization of which had been retained by in- 
dividual states as they existed at the De- 
claration of Independence, may have still 
continued their accustomed jurisdiction 
under the authority of the stale, (g DaU. 
162 ; 3 Hall's Law Jl 21 1, 221 ; Duponcea* 
okJurisd. 130; 2 Gall. 740; Waskbunu, 
185.) 

But whatever may have been the cha- 
racter of the jurisdiction employed by 
these local admiralty courts, from 1774 
to 1781 in the trial and punishment of 
crimes committed at sea, it is most mani- 
fest that none was ever exercised in tbem 
over offences occurring in the naval forces. 

These forces were under the exclusive 
government and control of the Contioeet- 
al congress, and in no way made amenable 
to the jurisdiction of the state courts; on 
the contrary, the earliest exercises of na- 
tional authority by the congress, and doc 
the least emphatic ones during the pe- 
riod of its existence, in the form of posi- 
tive legislation, were the enactments of 
rules and articles of war for the govern- 
ment of the army, and rules and regula- 
tions for the government of the navy, by 
which the entire authority over both these 
branches of the public service was as- 
sumed by congress, and enforced by courts 
martial, without reference to the local 
tribunals, (2 American Archives, 1S65; 1 
Jour. Continental Congress, 128 and 139; 
Ibid, 262.) 

This separation of the land and naval 
forces from connection with the local 
"courts and method of punishment of of- 
fences, committed within either by the 
appropriate courts martial, was resumed 
and maintained under the confederation. 
while that government continued, and until 
it passed into the nation tl constitution. 
By the 9th article of the confederation, 
congress was empowered, with the assent 
of nine states, to enter into war. They 
had plenary power to appoint courts for 
the trial of piracies and felonies on the 
high seas, and to make rules for the go- 
vernment and regulation of the land and 
naval forces, and to direct their opera- 
tions ; and on authorizing the raising of 
land forces in 1787, they recognised the 
existing rules and articles of war as in 
force for the government of the troops, 
(12 Journal Coiit. Cong., 173,) and this 
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nderstanding of the continued operation 
and force of the rales and articles of war 
is shown by various statutes passed 
since the adoption 6f the constitution, 
(Sept. 29, 1739, § 4 ; April 30, 1790, § 13; 
April 10, 1806, § 3.) 

Congress executed the power to ap- 
point courts for the trial of piracies and 
felonies on the high seas, immediately after 
its organization under the confederation. 

By resolve of April 5, 1781, they di- 
rected that such offences should be in- 
quired of, indicted and tried by grand and 
petit juries according to the course of 
this common law, ana constituted the jus- 
tices of the Supreme or Superior Court of 
judicature and judge of the Court of Ad- 
miralty of the several and respective 
states, or any two* or more of them, judges 
for hearing and trying such offenders. 
(7 Journal Contl. Cong., 76 ; 1 Laws U. £., 
670—t. 

The members of the convention who 
framed the constitution — the citizens of 
the respective states, who finally adopted 
it, had been* familiar through the revolu- 
tion, and the period of the confederation, 
with this arrangement and practical exer- 
cise' of those respective powers. 

When then they transferred to the new 
constitution the language of the confedera- 
tion in relation to this government of the 
land and naval forces, and the spirit of the 
provision in respect to piracies and felo- 
nies, it is natural to suppose that these 
provisions were understood in the same 
sense, and were designed to' convey the 
same power as that affixed to" them in the 
usages and practices under the preceding 
government. 

These circumstances would justly have 
great significancy in denoting that the con- 
stitution on its adoption was understood 
and designed to leave to congress the 
power to gqgrern the land and naVai forces 
as heretofore, by means of courts martial, 
and that piracies and felonies in their or- 
dinary common law acceptation shotrtd be 
referred to the judiciary, and be indicted 
and tried by juries. 

It is also 8 circumstance of some 
weight in ascertaining the understanding 
and intent of the convention in the provi- 
sions of the constitution under consider- 
ation, that the usages of the continental go- 
vernment were designed to be in strict cor- 
respondence with those of England in the 
same particulars. 

48 



The rules and articles of war were bor- 
rowed in substance from the English mu- 
tiny acts, and those of the navy were co- 
pied literally, in all important features, 
from the act of 22 George 2, ch. 25, (1 
M* Arthur on Court Martial, 348, app. i\fo. 
1 ; Jacobs 9 Law Diety. Navy 3,) and the 
trial of sea fealonies was made to conform 
to the proceedings in like cases before the 
Oyer and Terminer of the Admiralty Ses- 
sions. 

I think the English law, as understood 
at that day, was definite and clear that 
courts martial, army or navy, had exclu- 
sive cognizance over all offences against 
the rules and articles, unless jurisdiction 
was expressly given by st'atute to some 
other tribunal. 

Such acceptation of the import and 
operation of the articles connected with the 
familiar usages under the continental go- 
vernment tend strongly to show that in giv- 
ing congress power to make rules for the 
government and regulation of the land and 
naval forces, that power was intended to be 
broad enough to cover what was to that 
time practised in England, and in this 
country, in that behalf 

The implication of such full power 
from the term* used in the first article, § 
8, clause 13, would probably be of equal 
force' with an express* grant, (Gibbons v. 
Ogden, 9 Wheat. 209.) without the inter- 
vention of the 3d article, which attaches to 
the judiciary department the prosecution 
and trial of all crimes. 

it is to be remarked the expression 
all Crimes, in the article, is not to be taken 
in an absolute sense, as embracing every 
description of criminal offences ; for the 
fifth amendment excepts from prosecu- 
tion before a jury some cases arising in ; 
the land and naval forces and the militia. 

Whether all of that class of cases are 
excepted, it is not necessary to inquire, 
in this connection. There must, upon the 
plain meaning of the exception, be left to 
congress a power to legislate to some extent # 
over the punishment of offences committed 
in the army or navy, by other means than 
trial by jury. 

The next consideration is, whether this 
reserved power by the terms of the ex- 
ception is limited to cases arising when 
the forces are in actual service in time of 
war or public danger ; or whether there is 
an implied limitation of it to cases of a 
strictly disciplinary or military character, 
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or to cases tried out of the territorial juris- 
diction of the United States. 

As to the first of these positions, it ap- 
pears to me that the arrangement of the 
excepting clause to the fifth amendment, 
obviously imports that the qualification of 
actual service and a state of war or public 
danger applies to the militia alone. 

By the provisions of the first section the 
militia are liable to be called kilo the 
service of the United States, and placed 
under their government, only under the 
existence of the exigencies of public dan- 
ger in war. 

The terms of the limitation would 
therefore apply to this peculiar service ex- 
acted from the militia, but would be un- 
usual and extraordinary in respect to 
forces under the regular enlistment, and 
whose subjection to the authority of the 
general government had no necessary con- 
nection, with a condition of war or public 
danger. 

I have therefore no hesitation in de- 
ciding that the power of congress over the 
land and naval forces is irrespective of 
the actual condition of the country, and is 
the same in time of peace as in time of war 
or public danger. 

The farther limitation argued for, to 
military offences strictly,- or such as are 
committed abroad, does not arise out of 
the language of the power, but is* inferred 
because of a supposed conflict with the 
authority of the judiciary, if the power be 
understood in an unlimited sense. What- 
ever may be the force of this argument, it 
does not establish an inevitable collision 
between the two clauses of the constitu- 
tion, but only a possible one, dependant 
chiefly upon the construction of the 5tb 
amendment, whether the exception em- 
braces the entire subject of cases arising 
in the Army and Navy, or only special and 
peculiar instances. 

To show a mere equivocal or dubious 
power in congress is not enough to nullify 
% a law ; the, want of authority to pass it 
must be palpable. 

It has been urged that there is an in- 
herent restriction in the power to make 
rules for the government and regulation of 
the land and naval forces, confining the au- 
thority over these arms of public service to 
them in their organized and collective 
capacity. That to govern and regulate 
these forces, obviously imports an authori- 



ty to control their operations and act upon 
them in their aggregate charcter, and that 
the power over the individuals composing 
the forces is only incidental and can be 
carried no farther than is indispensable to 
maintain such organization and conduct 
such operations. 

It may be worthy of remark, tbat this 
power as expressed in the articles of con- 
federation, was that of " making rules for 
the government and regulation of the land 
and naval forces, and directing their opera- 
tions," . implying, probably, that a doubt 
might exist whether the authority to go- 
vern and regulate the forces might not be 
construed as- confined to the individuate 
composing them, and that therefore it was 
needful to obviate this possible qualifica- 
tion of the power, by a direct one over 
the forces in their united and combined 
character, and to that end the clause em- 
powering congress to direct their operation* 
was added. 

The convention, in copying from the ar- 
ticles of confederation the body of the 
power, omitted the closing clause. It was 
obviously superfluous, because the dispo- 
sition and operation of the forces must be 
one incident to and inseparable from their 
government— The alteration, however, is 
significant to show that the states when the 
articles of confederation were established, 
and the convention in framing the constitu- 
tion, understood the power to govern and 
regulate forces as indubitably comprehend- 
ing legislative authority over the individu- 
als constituting the forces. 

This is palpably the natural force of 
language ; a different reading would be an 
artificial and constrained construction. 

A power to make rules for the govern- 
ment and regulation of a nation, a pro- 
vince, a city, necessarily imports full au- 
thority over the individual subjects as well 
as the community collectively. 

Neither in the ordinary acceptation, is the 
idea of land or naval forces limited to 
bodies combined and acting only in an or- 
ganized form ; each component part is as 
distinctly signified as if separately named. 

The grand total of the national powers 
is expressed in the term forces. But so 
also are its constituents to whatever dimi- 
nution of sub-divisions. 

Armies, divisions, brigades, regiments, 
companies, guards, sentinels ; fleets, squad- 
rons, separate vessels, boats' crews, are 
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land and naval forces, integrally and inde- 
pendently, no less than when compounded 
in the general mass, and so is the individual 
soldier and seaman. 

These observations, gentlemen, are all I 
propose to offer you on this branch of the 
subject. 

It is not my purpose to attempt to settle 
thre true construction of the constitution in 
the particular under consideration. 

The provisions of the constitution have 
been reviewed to ascertain whether they 
plainly interdict to congress the power to 
pass laws to punish by courts martial, 
common law crimes committed in the army 
or navy ; and if no such prohibition ex- 
ists, whether there is in those provisions 
probable cause to imply the existence of 
such power in congress. 

I have already stated to you that, upon 
general principles, and in consonance with 
the adjudications of our highest tribunal, 
it is the duty of this court to accept an act 
of congress as of full anthority and bind- 
ing, if there be only color of authority 
or probable cause in the constitution to up- 
hold it. 

I limit myself therefore to the remark 
that the incongruity insisted on between 
the constitution and an act of congress as- 
suming to take from the judiciary and con- 
fer on courts martial jurisdiction over 
criminal offences in the nary, is not direct 
and palpable, and is no more than supposi- 
titious and inferential, and accordingly 
reaches no farther than to raise a doubt 
whe.ther the power is vested in congress. 
If such doubt exist, it is not to apply 
against the validity of the law, but in sup- 
port of it. 

I therefore decide that in respect to this 
court and the action of your body, the act 
of congress of April 23, 1800, is valid and 
obligatory, even if in its true construction 
it gives exclusive jurisdiction to a court 
martial over the homicides complained of 
before you. 

Under this view of the subject, Gentle- 
men, there can be no noubt of the power 
of congress to govern the army and navy, 
by bringing offences committed in either 
under the cognizance of the courts of law 
— (Heuston v. Moore, 5 Wheaton, 1.) 

This power is fully executed in respect 
to the army in the rules and articles of war 
adopted April 10, 1806, (Rule 33—4 L. 
N. S. 18.) But no such expression of 
intention is introduced into the navy code. 



Whether then the courts of the United 
States are to take cognizance of offences 
committed in the naval forces depends 
entirely upon the true iutent of congress 
in that behalf as expressed in the crimes 
acts of 1790, 1835 and 1835, and the Navy 
act of 1800. 

The competency of this court under the 
constitution and the judiciary act (sec. 11) 
to exercise the jurisdiction cannot admit 
of question. 

The Sole inquiry then is, has the juris- 
diction been given it over the subject mat- 
ter, by act of congress, in express terms, 
or by necessary implication ? 

The argument upon this branch of the 
case has on both sides been exceedingly 
thorough and acute ; and although it has 
been my duty and pleasure to study the 
reasonings and authorities adduced, with 
minute care and attention, it will not be 
necessary, nor will it be physically in my 
power, within the limits of these instruc- 
tions, to state to you the details of this ex- 
amination or its result in respect to all the 
particulars of the argument. 

The necessity of the case compels me 
to attempt no more than to lay before you 
the general conclusions of my judgment 
upon the controlling points embraced in 
your inquiries. 

The first cri rites act was passed April 
30, 1790, at the second session of the first 
congress. 

No action had been taken on the subject 
at the previous session, other than to pro- 
vide for the apprehension and trial of crimi- 
nals. (Act Sept. 24, 1789, sec. ll r 33.) 

In proceeding to institute and establish 
a system of criminal jurisprudence, con- 
gress acted upon the assumption that there 
were four great classes of national offences 
over which it had supreme authority. 1. In- 
fractions of the law of nations. 2. Viola- 
tions of the laws of the Union within the 
territorial limits of the United States. 3. 
Piracies and felonies on the high seas or 
criminal offences committed there ; and 4. 
Offences committed in the army and navy 
and militia, when in actual service of the 
United States. 

It was unquestionably competent for 
congress to legislate over all those subjects 
in a single statute or section, and when 
language is employed specifically applying 
to some of the subjects, and broad enough 
to embrace others, out not designating them 
expressly, it becomes a question of con- 
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8 1 ruction resting upon the' intent of the 
legislature, whether the law is to have the 
more extensive or the more limited appli- 
cation. 

For instance, this statute punishes, but 
not capitally, misprision of felony, man- 
slaughter, mayhem, embezzlement of pub- 
lic property or receiving stolen goods, 
committed in any port or place under the 
sole and exclusive jurisdiction of the Uni- 
ted States; and this language Js plainly 
extensive enough to include the* com mis- 
sion of those crimes by the taut} forces of 
the United States stationed at such places. 

Was it the intention of congress to ap- 
ply this general legislation over crimes on 
land to like offences committed in the 
army ? 

By the 50th article of the rules and ar- 
ticles of war, all crimes not capital, though 
not mentioned in the articles of war, are 
to be taken cognizance of by courts mar- 
tial and to be punished at their discretion. 
The 2d additional article provides for the 
punishment of embezzlement, by courts 
martial, &c. Those rules and articles of 
war were re-enacted by a general adopting 
clause in the act of September 29, 17S9, 
sec. 4, and were accordingly in force when 
the crimes act was passed. 

If then the general intendment might be 
that the posterior law xepealed or super- 
ceded the antecedent one, that presump- 
tion or rule of construction .could not be 
applied to the act of 1790, because on the 
same day that statute was enacted, con- 
gress passed another regulating the milita- 
ry establishment, by the l?th section of 
which it was declared that the commission- 
ed officers, non-commissioned officers, pri- 
vates, &c. of the army shall be governed 
by the rules and articles of war which have 
been established by the United States in 
congress assembled, as far as the same may 
be applicable to the constitution of the 
United States, &c. (2 L. V. S. 102.) 

Here then is a most positive and authori- 
tative exposition of the crimes act, show- 
ing that it had no paramount operation 
over the land forces, but must be construed 
in subordination to the rules and articles 
of war applicable to the case. . 

The 32d article of the existing rules of 
war (4 L. U. S. 18) is pertinent to show 
the understanding of congress that express 
legislation was necessary in order to bring 
officers and privates of the army to trial 
before the civil courts for capital crimes, 



or acts of violence to the persons or pro- 
perty of citizens, and affords additional 
evidence that the crimes act of 1790 was 
not intended to apply to the laud forces. 

At that time the United States had no 
ships of war in commission, and though 
the language of 1790 is broad enough to 
include offences committed in the naval 
forces, yet the punishment provided for 
offences on the high seas would not as a 
fact have that direct and certain applica- 
tion to the nayy that the statute bad to 
crimes on board merchant vessels. 

There is, however, nothing incongruous 
or unusual in legislating prospectively in 
contemplation of a state of things likely 
or probable to exist. 

Nothing could be more probable with a 
maritime people having the habitudes of 
ours and connected with all the trading 
nations of the earth by an active and in- 
creasing commerce, than that ships of war 
and navies would speedily be constructed 
and put in service, and language in an act 
of congress adapted to vessels of that 
character, though not in fact in existence, 
would most properly be held as contem- 
plating their existence and be applied to 
them when they should be called into ser- 
vice, if the construction and application of 
the language were to be gathered from the 
act alone. 

I shall not go into a critical scrutiny of 
the phraseology of the crimes act of 1790 
and 1325, to test the force of the internal 
evidence, or bow it preponderates, indica- 
ting an intent of the legislature to limit 
those acts to merchant vessels or .to en- 
brace within them national vessels also- 
supposing the language used in its jgeneral 
import to be alike applicable to either. 

I cousider the act of April 23, 1800, a 
more satisfactory key to the intent of act 
of 1790, or if not legitimately operating 
as an exposition of the crimes act, yet as 
fixing wtth clearness and certainty the rule 
thereafter to be applied to public vessels. 
It harmonizes with the legislation in re- 
spect to the land forces, placing each un- 
der its own laws and courts to such extent 
as the discretion of congress deemed 
proper. 

Offenders in the land forces in certain 
cases were to be delivered over to the 
courts of law for trial and punishment A 
similar provision is contained in the Eng- 
lish mutiny act f2d McArthvr, 229,] with- 
out which it woild seem to be thought that 
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under the general authority to try all cases 
not capital, courts martial would have ex- 
clusive cognizance of that class of offences 
when committed in the army, [1 Toml.Dic. 
432 ; 2d McArthur, 296.] But no such 
direction or authority is incorporated in 
the naval code, and the design of congress 
therefore to Rive the entire jurisdiction 
over the offences enumerated to the naval 
courts martial would seem indubitable. 

In this connection the reasoning of the 
Supreme Court, in the linked States v. 
J3erens, has direct pertinency and force, (3 
Wheat. 336) 

That case was argued with great talent 
and fulness, and the opinion delivered by 
the court manifests that it was considered 
•with deep attention. 

The question before the court was solely 
aa to the operation and meaning of the 
crimes act of 1790. The indictment was 
on the 8th section of that act, here also in 
question. The act was cautiously explored 
by the court to ascertain whether there 
was any provision within it authorizing a 
circuit court to try one indicted for murder 
on board a ship. of war, within the territo- 
rial jurisdiction of the United States ; and 
a leading inquiry was whether language in 
the crimes act which might embrace a ship 
of war should be applied to it. 

First, the court repudiates the significa- 
tion claimed for the word "jplace" under 
the exclusive jurisdiction of the United 
States used in the act, as comprehending a 
ehip of war. But then not satisfied with 
that conclusion upon the mere import of a 
word and phrase, draws from the act what 
must be regarded an adjudged conclusion 
by the court as to its language and mean- 
ing, that there was no provision in that act 
adapted to the punishment of crimes in 
theinavy. 

The court assigns a reason in fact why 
it was omitted or postponed, and then ad- 
verts to the act of April 23d, 1800, as for- 
tifying the conclusion, because that statute 
specifically relating to offences in the navy, 
gives no jurisdiction to courts of law of 
any crime committed in a ship of war, 
wherever it may be stationed. 

Although this is not an authoritative ad- 
judication upon the specific point now 
raised, yet as to the intention of congress 
as expressed in the act of 1790, and the 
design and effect of the act of 1800, it af- 
fords high and commanding evidence that 
■congMM has power to legislate specifically 



for the government and regulation of the 
navy and to place that government in courts 
martial to the exclusion of courts of law. 

Almost forty years have elapsed since 
this law was passed. In that period the 
navy has augmented in numbers and force, 
and has been in service in all quarters of 
the globe. 

No instance is produced in which, dur- 
ing thai period and, under circumstances so 
probable to give occasion for it, in which 
the jurisdiction of the courts of law has 
been applied to the trial of offences in the 
navy cognizable by naval courts martial. 

This fact is of commanding cogency to 
establish the common conviction of the 
executive, legislative and judicial depart- 
ments of government, that no such juris- 
diction exists. 

The Supreme Court regard it as a cir- 
cumstance of deserved weight in support 
of the constitutionality and validity of an 
act of congress, that there has been a uni- 
form course of action, or a partial acqui- 
escence for a long period of time in con- 
sonance with the power exercised under 
the act. (1 Cranch, 299 ; 11 Peters, 257.) 

In respect to the institution of the cir- 
cuit courts, most of the judges when ap- 
plied to by General Washington, on the 
first adoption of the judiciary act, gave 
their opinions that the act in that particu- 
lar was not authorized by the constitution, 
(1 Story Const. L. 437 and 479, note.) 

Yet the Supreme Court, after the law 
had been in a course of execution and ac- 
quiesced in for less than 15 years, decided 
that it was too late to call its constitution- 
ality in question, (1 Cranch, 299.) Cases 
to this point may be largely multiplied, 
but 1 deem the labor unnecessary, and 
should regard it an exceedingly unadvised 
and hasty act in this court, after so long 
and notorious an execution of the act of 
1S00, to assume the authority to pronounce 
it unconstitutional and void as to any of 
its provisions. 

The jurisdiction of courts martial over 
the subject matter within their cognizance, 
I regard to be absolute and exclusive. 

From the examination I have bestowed 
on this point, I am persuaded this is tlw, 
result of the English authorities, but I do 
not introduce them here or comment on 
them, because if in that country the courts 
of general jurisdiction would retain their 
powers, unless expressly taken from them 
by act of parliament, and might thus have 
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cognizance of cases also assigned to courts 
martial* as inferior courts, that principle 
does not apply to the organization of our 
judicatories. 

The circuit court is a special court and 
of statutory jurisdiction, in precisely the 
same sense as a court martial. 

The circuit courts have no residuary or 
general jurisdiction, and none whatever 
over subaltern courts, except be bestow- 
ed by positive law. 

The case of Houston v. Moore, (5 Wkea- 
ton,) is clear to the point, that the jurisdic- 
tion of courts martial is exclusive and final 
as to matters submitted to such courts by 
act of congress. (Sergeant on Const. 130 ; 
Rawh on Const 209 ; Opinion of Judge 
Kent, case of Somers.) 

Gentlemen, I shall be able to condense 
within a few remarks, what I propose say- 
ing to you in respect to the operation aud 
effect of the crimes acts of 1825 and 1835 
on these questions. 

The naval code had been in force a quar- 
ter of a century, as a distinct and inde- 
pendent system of jurisprudence over the 
offences assigned to its jurisdiction, when 
the act of 1825 was passed. 

The decision in the case of the United 
States v. Bevans % made in lbl8, had indi- 
cated to the public what was the judicial 
acceptation of that code, and also as to the 
effect of the crimes act of 1790, in relation 
to offences in the navy. 

The presumption therefore would be of 
the most violent character, that if con- 
gress designed by either of the later sta- 
tutes to interfere with this known and set- 
tled course of the law in this respect, that 
intent "would be directly and plainly ex- 
pressed ; and that a mere re-enactment of 
any provisions of the statute of 1790 would 
not be designed to have an operation 
broader than they were known to have 
under the former act 

It is to be farther observed, that though 
the act of 1825, § 4, denounces the crime 
of murder in the same language as is 
used in § 8 of the act of 1790, yet other 
offences are introduced into the former 
section not found in that of 1790— and the 
one is accordingly not a precise re-enact- 
ment of the other, nor to be regarded as 
supplanting the former law, or establish- 
ing a substantively new one. But what is 
still more pointed and direct, and becomes 
iu my judgment conclusive on this point, is 
that in the only section of the act of 1825, 



(§ 11,) in which offences on board vessels 
of war, or in relation to vessels of war, 
are specifically mentioned, tbe authority 
of naval courts martial is expressly re- 
served. 

In my opinion the effect of this evi- 
dence is not varied, if that proviso is un- 
derstood as limited to that section only, 
for the body of the section demonstrate* 
that if congress means its penal law shall 
apply to ships of war, those vessels wiii 
be specifically named, and imports far- 
thermore that without being so named, 
they will not come within the range of le- 
gislation in respect to crimes, and the 
proviso affords direct and positive evi- 
dence that congress recognized tbe pow- 
er of naval courts martial as an existing 
jurisprudence over crimes of a general 
bearing and character, and affecting the 
public otherwise than merely in the pre- 
servation of discipline. 

To the same effect is tbe first section «f 
tbe act of 1835, which provides for the 
punishment of mutiny or revolt, a crime 
denounced in the act of 1790, and in the ni- 
val code of 1800, for it repeals the punish- 
ment of death for the offence imposed by 
the act of 1790, commuting it to fine and 
imprisonment, and leaves the act of 1800, 
which inflicts the same punishment for the 
same offence in full force. 

Without pursuing the discussion far- 
ther, I state to you, gentlemen, that ia 
my judgment neither of the acts of 
1825 or 1835, gives to this court juris- 
diction over the crime of murder com- 
mitted on board a ship of war, and triable 
before a naval court martial. 

Manslaughter is not named in the naval 
code as an offence punishable by court 
martial, and it is contended that there is 
therefore nothing to intercept the jurisdic- 
tion of this court, given by the crimes act 
over that offence. 

It is a general principle governing pro- 
secutions in courts martial as well as in 
criminal courts of law, that the court 
may convict the accused of a crime of 
less degree than that charged in the ac- 
cusation, but not of a distinct crime. (12 
Petersdorf Ab. 591, note; 1 Torn. Diet 
483.) this is the same 'rule that prevails 
at law, (1 Chitty C. L. 521,) and accor- 
dingly on a charge of murder tbe accused 
may be acquitted of that and be convicted 
of manslaughter. 

Article 32 of the naval code provides 
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that all crimes committed by persons be- 
longing to the navy which, are not spe- 
cified in the foregoing articles, shall be 
punished according to the laws and cus- 
tom* in such cases at sea, (3 L. U. & 256.) 
Manslaughter falls within the general 
denomination of a crime, (4 Blackstone, 5.) 
The 32d article is taken from the article 
in the rules of 1775, and is also in sub- 
stance the same with the English article 
36, (1 M l Arthur, 336,) except that the 
expression in the latter is "used at sea" . 

Numerous offences of various grades 
were from an early day known and re- 
cognized as crimes according to the cus- 
toms of the sea, and were proceeded 
against and punished under a species of 
common law made applicable to them. 
They were originally punished in the Ad- 
miralty Court alone, and subsequently by 
inquest and petit juries before the Ad- 
miralty Sessions. The latter method of 
proceeding is particularly illustrated in an 
ancient inquisition in the year 1376, 
( Clarke's Praxes, Appt.) and in Sir Lionel 
Jenkins' charge to a grand jury at the 
Admiralty Session (about) 1668. (I Sir 
L. Jenkins 9 Works, 90.) See also Black 
Book of the Admiralty, Zouch. 1 to 34, 
Godolph 26, Sea Laws, 195. 

Manslaughter is mentioned in the first 
document, but not in the second, as one of 
those offences punishable under the cus- 
toms of the sea. 

The English naval articles no doubt had 
relation to those ancient customs, (Sutton 
v. Johnson, 1 D. and E. 7bl, 520, per Lord 
Mansfield,) but it is unnecassry now to 
decide whether our code is to be under- 
stood to confer jurisdiction over of- 
fences by that name. The article refers 
to that custom only for the measure of 
punishment, and not for the authority to 
try ; and as it expressly gives jurisdiction 
over all offences committed in the navy, a 
defect or failure of authority to designate 
a punishment, might not affect the question 
of jurisdiction as between one court and 
another. 

But I think the true ground to place 
this point upon is, that the accused are 
charged with manslaughter in taking the 
life of a seaman belonging to the ship, in 
doing what they claim to be the exercise 
of their rightful authority and command on 
board of a vessel of war, and that no sta- 
tute of the United States gives this court 



jurisdiction to inquire into and punish that 
offence. 

This point is not so clear in my mind as 
the others*, but from the best consideration 
I am able to bestow on the subject, I am led 
to the conclusion that naval courts martial 
have jurisdiction to punish the offence of 
manslaughter committed at sea on board 
of ships of war. 

Gentlemen, questions effecting the juris- 
diction and rightful powers of courts of 
law are always of a delicate and embar- 
rassing nature. 

The law imperiously demands of eve- 
ry tribunal that it shall employ all its 
rightful functions in the furtherance of 
public justice, and it no less emphatically 
forbids to it the usurpation of authority not 
clearly bestowed upon it by acts of con- 
gress. 

In its supreme power over all the sub- 
jects of criminal jurisprudence, the legis- 
lature is to be supposed to allot juris- 
diction to one tribunal or another, or 
withhold it from all, in the exercise of a 
wise and just discretion, and so as most 
efficiently to subserve the ends of pub- 
lic justice and the protection of the citizen. 

It belongs to no court to arrogate to it- 
self a wisdom beyond that of the legisla- 
ture in this respect ; and in conducting 
the inquiry into what the law has ordain- 
ed and established in this behalf, and with 
the facts before us, that the naval code, as a 
distinct system of jurisprudence under our 
laws, has been in force for nearly forty 
years, that thirty of the last years of that 
period has witnessed a large increase of 
the naval forces, and a vast scope of 
employment, and thst the application of 
the naval code by means or courts mar- 
tial has been constant and notorious to 
every department of the government,-— 
that a Quarter of century since the high- 
est judicatory of the land intimated and 
published its opinion that the general 
crimes act did not apply to offences com- 
mitted on board ships of war, — and that 
congress since that period has legislated at 
large over felonies and offences at sea, 
without directly bringing vessels of war 
within that legislation, except where the 
authority of courts martial was also re- 
served, — and that throughout the time the 
events on board the Somers have most agi- 
tated the public attention, and when the 
civil authorities of this district openly de- 
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dined to exercise jurisdiction over the 
case, Congress continued in session with- 
out changing the law or acting upon the 
matter, I think we roust all feel a deep 
conviction that this court ought not to be 
the first to assume such a jurisdiction, and 
arraign the parties accused on a matter 
touching their lives. 



Court op General Sessions, March 
20, 1843.— On the motion of Joseph C. 
Hart, Esq., John Lomas of the city of 
Brooklyn, was this day admitted an At- 
torney and Counsellor of this Court. 



APPOINTMENTS BY tHE GO- 
VERNOR, 

(By and ttith the advice and consent of the 
Senate.) 

NEW-YORK. 

Commissioner* of 2>ee<fa.-*-Edward Pat- 
terson, Edmund J. Porter, Henry Rich- 
ardson, John R. Brady, Michael Weyftnt, 
Henry H. Byrne, Duncan F. Curry, Thos. 
Harrison, Richard M. Harrington, Neil 
Gray, Henry Brewster, David M. Cowdry, 
David R. Garniss, Jos. E. Palmer, Jfno. 
Bigelow, Clinton Dewitt, Wm. J. Roome, 
Elijah Ward, Jas. Lozier, James Proud fit 
and Cornelius Nesgle, commissioners of 
deeds, vice Charles Holt, Edward C. Dele- 
van, Stanley Sherwood, A. B. A merman, 
John S. Buckley, Mortimer De Mott, Jacob 
G. Dyckman, Elias H. Ely, John C. God- 
dard, Andrew L'Amoreaux, William H. 
Bogardus, John S. Woodward, Herman 
M. Romeyn, Henry M. Morris, Isaac P. 
Martin and George While, whose terms 
have expired, and John P. Crosby, James 
S. Thayer, Timothy L. Dunaher and George 
Ireland, jr., whose terms are now expir- 
ing. 

Charles W. Sand ford, re-appointment. 

Notaries Public.— John H. Lyle, Pierre 
M. Irving and Chales T. Cromwell, re-ap- 
pointments ; WilliaoTVan Hook, Chaa. J. 
Cannon, Adam P. Pentz, Edgar Logan, 
Daniel J. Coalfield, Augustus Schell, Ro- 
bert B. Boyd, John M'Cahill, Jacob B. 
Wood, Joseph S. York, Edward H. Seely, 
Bayard Boyd, John T. Irving, Samuel F. 
Cowdrey, Silas DeWitt, Robert P. Pier- 



rine, Francis R. Tillott, H. C. Tall man, 
Joseph C. Lawrence, R. B. Kimball, Geo. 
W. Quackenboss, Chss. H. Forbes, Chas. 
C. Anderson, Ephraim P. Chaffe, Cornelius 
Van Antwerp, Geo. A. Brown. Peter T. 
Marseilles, William Y. Clark, George W. 
M'Pherson, Geo. W. Sfevens, Thomas N. 
Campbell, Llewellm Jones, W. Grandis, 
Edward Davis, Richard F. Parisen, Elijah 
H. Riker, Wm. H. Taggard and Richd. jL 
Tooker, John B. Purroy, John H. Pent*. 
Mortimer Porter, George S. Still, Thomas 
W. Smith, Lucien Curtis, Paschal W. 
TurneJ, Alexander Wells, Joseph R 
Stewart, John Howlam, Samuel C. Cock- 
roft, Richard Conolly, and Benjamin G. 
Pentz, vice Joseph Gutman, H. Whar- 
ton Griffith, Van Wyck Graham, fienryW. 
Havens, Nathaniel Dyett, John B. Staples, 
Wm. P. Drsosway, William B. Atk'mt. 
Calvin Balis, Gerardus Clark, Edward E. 
Cowles, David Dbane, John C. De*e- 
reaux, jr., Francis Do mi nick, Walter Ed- 
wards, David Higgins, John D. Hojt 
Ebenezer Jessup, jr., John D. Janes. 
Frederick W. Leeds, Nelson Merrill, J» 
Ovington, John B. Purroy, Lewis M. 
Rutherford, John C Swan, Edmnnd Ter- 
ry, Jacob R. Van Rensselaer, Thus. Wal- 
den, Joseph Wallis, Henry R. Wrnthrop. 
Samtkel Glover, George F. Allen, Edwtrd 
D« Hall, Francis J. Lippitt, Hy. Shermao, 
Fred. Dibblee, Fletcher Smith, Harvey A. 
Weed, Henry E. Davies, Jesse W. Beae* 
diet, Martin R. Zahriskie, Effingham R 
Warner, Edward Martindale, Benedict 
Lewis, jr., Samuel Meredith, FofkerJ. 
Beck, Wm. E. Dunscombe, Jonathan H. 
Lawrence, Gafdiner Spring, jr., Wm. W. 
Drinker, and Govern eur M. Ogdeo, 
terms expired. 

Wm. P. Powers, notary public, reap- 
pointment. 

Masters and Examiners in Chancery— 
Stepheu Cambreleng, Wm. H. Ehing, Jas. 
Maurice and Lucius Robinson, roasters is 
chancery, vice Daniel Ullman, John A. 
Sidell, Wm. M I itchell and Russell C. Wheel- 
er, terms expired. 

Pbilo T. Ruggles, master in chancery, 
re-appointment. 

Bern. F. Sherman, master in chancery, 
vice David Codwise, term expires 24th 
April, 1643. 

Gansevoort Mefville and Lathrop S. 
Eddy, examiners in chancery, rice Richard 
R. Lansing and Theodore E. Tomlioson, 
terms expired. 
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REMARKABLE TRIALS, No. 4. 



CtaCUMSTANTIAL EV1DBN0B. 

Lt Brun's Case. 

In the year 1689, there lived in Paris a 
woman of fashion, called Lady Mazel. 
Her bouse was large, and four stories high ; 
on the ground floor was a large servants' 
hall, iu which was a graud staircase, and a 
cupboard where the plate was locked up, 
of which one of the chambermaids kept 
the key. In a small room partitioned off 
from the hall, slept the valet-de-chambre, 
whose name waa Le Brua : the rest of this 
floor consisted of apartments in which the 
lady saw company, which was very fre- 
quent and numerous, as she kept public 
nights for play* In the floor up one pair 
of stairs, was the lady's own chamber, 
which was in the front of the house, and 
was the innermost of three rooms from the 
grand staircase. The key of this chamber 
was usually taken out of the door and laid 
on a chair by the servant who was last with 
the lady, and who pulling the door after 
her, it shut with a spring, so that it could 
not be opened from 'Without. In this cham- 
ber, also, were two doors ; one communi- 
cated with a back staircase, the other with 
a wardrobe, which opened to the back 
stairs alsov 

On the second floor slept the Abbe* Pou- 
lard, in the only room which was furnish- 
ed on that floor. On the third story were 
two chambers, which contained two cham- 
bermaids and two foot-boys ; the fourth 
story consisted of lofts and granaries, 
whose doors were always open. The 
cook slept below in a place where the 
wood was kept, an old woman io the kitch- 
en, and the coachman in the stable. 

Oo the 27th of November, being Sun- 
day, the two daughters of Le Brun, the 
valet, who were eminent milliners, waited 
on the lady, and were kindly received ; 



but as she was going to church to after- 
noon service, she pressed them to come 
again, when she could have more of their 
company. Le Brun attended his lsdy to 
church, and then went to another himself; 
after which he went to play at bowls, as 
was customary at thai time, and from the 
bowling-green he went to several places ; 
and after supping with a friend, he went 
home seemingly cheerful and easy, as he 
had been all the afternoon. Lady Mazel 
supped with the Abbe Poulard, as usual, 
and af>out eleven o'clock went to her 
chamber, where she was attended by her 
maids. Before they left her, Le Brun 
came to' the door to receive his orders for 
the next day, after which one of thVmaids 
laid the key of the chamber door on -the 
chair next it ; they then went out, and Le 
Brun following them, shut the door after 
him, and talked with the maids a few 
minutes about his daughters, and then 
they parted, he seeming stilrKery cheer- 
ful.. 

In the morning he went to market, and 
was jocular and pleasant with every body 
he met, as was his usual manner. He then 
returned home and transacted his usual bu- 
siness. At eight o'clock he expressed sur- 
prise hU lady did not get up, as she usu- 
ally rose at seven ; he went to his wife's 
lodging, which was in the neighborhood, 
and told her he was uneasy his lady's bell 
had not rung, and gave her seven louis- 
d'ors, and some crowns in gold, which he 
desired her to lock up, and then went 
home again, and found the servants in 
great consternation at hearing nothing of 
their lady ; when one observed, that he 
feared she had been seized with an apo- 
plexy, or a bleeding at the nose, to which 
she was subject ; he Bfun said, " It must 
be something worse ; ray mind misgives 
roe, for I found the street door open last 
uigfit after all the family were in bed but 
myself." They then sent for the lady's 
son, M. de Savoniere, who hinted to Le 
Brun his fear of an apoplexy. Le Brun 
said,' " It is certainly something worse ; my 
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mind has been uneasy ever since I found 
the street door open last night after tbe 
family were in bed." A smith being now 
brought, the door was broken open, and 
Le Brun entering first, ran to the bed ; 
and after calling several times, he drew 
back the curtains, and said, " Ob, my lady 
is murdered !" He then ran into the ward- 
robe, and took up the strong box, which 
being heavy, he said, " She has not been 
robbed ; bow is this V 9 

A surgeon then examined the body, 
which was covered with no less than fifty 
wounds; they found in the bed, which 
was full of blood, a scrap of a cravat of 
coarse lace, and a napkin made into a night 
cap, which was bloody, and had the family 
mark on it ; and from the wounds in the 
lady's hands, it appeared she had strug- 
gled hard with the murderer, which obliged 
him to cut the muscles before he could dis- 
engage himself. The bell-strings' were 
twisted round the frame of the tester, so 
that they were out of reach and could not 
ring. A clasp-knife was found in the 
ashes, almost consumed by the fire, which 
had burned off all marks of blood that 
might have ever been upon it ; the key of 
the chamber was gone from the seat by 
the door ; but no marks of violence appear- 
ed on any o£ the doors, nor were there any 
signs of a robbery, as a large sum of mo- 
ney, and all tbe lady's jewels, were found 
in the strong box, and other places. 

Le Brun being examined, said, that 
•• after he left the maids on the stairs, he 
went down into the kitchen ; he laid his 
hat and the key of the street door on the 
table, and sitting down by the fire to warm 
himself, he fell asleep ;• that he slept, as he 
thought, about an hour, and going to lock 
the street door, he found it open ; that he 
locked it, and took the key with him Jo his 
chamber." On searching him, they found 
in his pocket a key, the wards of which 
were new filed, and made remarkably 
large ; and on trial it was found to open 
the street door, the antechamber, and both 
the doors in Lady Mazel's chamber. On 
trying the bloody nightcap on Le Bran's 
head, it was found to fit him exactly, 
whereupon he was committed to prison. 

On his trial it appeared as if the lady 
was murdered by some person who had 
been let in by Le Brun for that purpose, 
and had afterwards fled. It could not be 
done by himself, because no blood was upon 
bis clothes, nor any scratch on his body, 



which roust have been on tbe murderer, 
from tbe lady's struggling ; but the. fit was 
Le Brun who let him in, seemed very clear; 
none of tbe locks were forced; and his 
own story of finding the street door open, 
the circumstances of the key and the nicht- 
cap, also a ladder of ropes being found is 
the honse, which might be supposed to be 
laid there by Le Brun, to take off the at- 
tention from himself, were all interpreted 
as strong proofs of his guilt ; and thai he 
had an accomplice was inferred, became 
part of the cravat found in tbe bed wat 
discovered not to be like his; but the 
maids deposed they had washed such a 
cravat for one Berry, who had been a foot- 
man to the lady, and was turned away 
about four months before for robbing her. 
There was also found in the loft at tbe top 
of the house, under some straw, a shirt 
very bloody, but which was not Use tbe 
linen of Le Brun, nor would it fit him. 

Le Brun had nothing to oppose to these 
strong eircum stances, but an uniformly 
good character, which he had mainuiocd 
during twenty-nine years he had served 
his lady; and that he was generally es- 
teemed a good husband, a good father, and 
a good servant It was therefore resolved 
to put him to the torture, in order to dis- 
cover his accomplices. This was done 
with such severity, on February 23, 1G90, 
that he died the week after of tbe hurts he 
received, declaring his innocence with ab 
dying breath. 

About a month after, notice was seat 
from the provost of Sens that a dealer in 
horses had lately set up there by the name 
of John Garlet, but his true name was 
found to be Berry, and that be had been a 
footman in Paris. In consequence of thb 
he was taken up, and the suspicion of his 
guilt was increased by his attempting to 
bribe the officers. On searching him, a 
gold watch was found, which proved to be 
Lady M asset's. Being brought to Paris, a 
person swore to seeing him go out of Lady 
Mazel's the night she was killed, and a 
barber swore to shaving him next morning, 
when, on his observing the hands of his 
customer to be very much scratched, Berry 
said he had been killing a cat. 

Of* these circumstances be was con- 
demned to the torture, and afterward to 
be broken alive on the wheel. On being 
tortured, he confessed, that by the direc- 
tion and order of Madame de Sevoniere, 
(Lady Mazel's daughter,) he and Le Brun 
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bad undertaken to rob and m order Lady 
Mazel, and that Le Brun murdered her, 
whilst he stood at the door to prevent sur- 
prise. In the truth of this declaration he 
persisted till he was brought to the place 
of execution, when, begging to speak with 
one of the judges, he recanted what he 
had said against Le Brun and Madame de 
Savontere, and confessed, •• that he came 
to Paris on the Wednesday before the 
murder was committed. On the Friday 
evening he went into the house, and un- 
perceived, got into one of the lofts, where 
he lay till Sunday morning, subsisting on 
apples and bread which he had in his poc- 
kets; that about eleven o'clock on Sunday 
morning, when he knew the lady bad gone 
to mass, he stole down to her chamber, and 
1 the door being open, he tried to get under 
her bed, but it being too low, he returned 
so the loft, pulled off his coat and waist- 
' coat, and returned to the chamber a second 
time in his shirt ; he then got under the 
I feed, where he continued till the afternoon, 
i when Lady Mazel went to church ; that 
i knowing she would not come back soon, 
i he got from under the bed, and being in- 
i commoded with his hat, he threw it under 
i the bed, and made a cap of a napkin which 
r lay on a chair, secured the bell-sl rings, and 
then sat down by thd fire, where he con- 
tinued till he heard her coach drive into 
the courtyard, when he again got under 
the bed, and remained there ; that Lady 
i Mazel having been in bed about an hour, 
he got from under the bed and demanded 
i her money; she began to cry out, and at- 
i tempted to ring, upon which be stabbed 
her, and she resisting with all her strength, 
he repeated his stabs till she was dead ; 
that he then took the key of the wardrobe 
i cupboard from the bed's head, opened this 
i cupboard, found the key of the strong box, 
opened it, and took out all the gold he 
: could find, to the amount of about six hun- 
dred livres ; that he then locked the cup- 
hoard and replaced the key at the bed's 
head, threw his knife into the fire, took his 
hat from under the bed, left the napkin is 
it, took the key of the chamber from the 
chair, and let himself out, went to the loft, 
where he pulled off his shirt and cravat, 
tod, leaving them there, put on bis coat 
and waistcoat, and stole softly down stairs ; 
and finding the street door only on the sin* 
gie look, he opened it, went oat, and loft 
it open ; that be bad brought a rope-lad 
dar to le* himself down from a window, if 



he bad found the street door double-locked) 
but finding it otherwise, he left his rope-* 
ladder at the bottom of the stairs, where 4 
it was found." 



PRACTICAL POINTS. 

MASTER AND SERVANT. 

Aff action on the case will lie* against a 
master for an injury done through the neg- 
ligence or unskilfulness of the servant 
acting in his master's employ, as where the 
servants of a carman ran over a boy in the 
streets, and maimed him, by negligence, 
an action was brought against the master, 
and the plaintiff recovered, 1 Raynt. 739. 
So when the servant of A. with his cart 
ran against the cart of B., which contained 
a pipe of wine, whereby the wine was 
spilled, an action was brought against A., 
the master and holder to be maintainable. 
Id. Selw. N. P. 1097, 10th edition. In a 
late case an action was brought for the neg- 
ligence of defendant's servant, and conse- 
quent injury to plaintiff. Plea, that the 
defendant was not employed to make the 
alterations (those through which the injury 
occurred.) The defendant had been ap- 
pointed by a club, (the Clarence Club,) to 
make alterations and suggestions in their 
club house, and he had employed A. B., a 
gas fitter, to do such part of the work as 
lay in his, A. B.'s department, and by the 
negligence of the workmen employed, the 
gas escaped, an explosion ensued, and 
great injury was done to the plaintiff, who 
was a servant in the club. " The charge 
is," said Lord Abinger, C. B., " that the de- 
fendant undertook to do certain work, and 
that he conducted himself with so much 
negligence about it, as to occasion injury 
to the plaintiff. I own I entertain consider- 
able doubt as to whether this action will 
lie against the defendant; the objection 
however is upon record ; the question 
therefore for you is, whether negligence by 
the defendant or his servant was the cause 
of injury) That there was something 
wrong was evident; but if any of the ser- 
vants of the establishment did any thing to 
the pipe or to the gas before the work was 
finished, the defendant is not liable. Again, 
if you think the extra work of which the 
defendant's witness has spoken, and from 
defect in which it is said this accident oo* 
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curred, was dona by that witness without 
the defendant's knowledge, then the de- 
fendant is pot answerable for the injury 
thus occasioned. If, however you think 
this work was undertaken by the defend- 
ant, and that there was negligence, then 
your verdict must be for the plaintiff." 
verdict for the plaintiff. Damages <£5G0. 
Rapson v. Cubitt, 1 Carr. & Marbh. 64. 

U. S. CIRCUIT COURT, 

V* H. Circuit Court fmr the SJculhen Dlatifcf 
•f New-lf *rk. 

Admiralty Sessions of Oyer and Terminer. 

Before the Hon. Smith Thompson, U. 3. 
Circuit Judge, and the Hon. S. R.Betts, 
U. S. District Judge. 

The United States of America v, 
Lewis Ckawforp and others composing 
the crew of the Ajnerican whaler ship 
called "The Clifford Wayne;' 

Where the crew of an American vessel sailing on a wha- 
ling voyage were convicted for endeavoring to make 
a mutiny and revolt, and no objection oo the tnal 
of the prisoners was made, that no proof had been 
adduced in support of the averment in the indict- 
ment that the southern district of New-York wss 
the district court in which the prisoners were first 
brought and apprehended:— Held, that although 
such objection might have availed on her trial, it 
was too late on a motion in arrest of judgment. 
That the constitution of the United States gave con- 
gress the power to punish for misdemeanors. 
That the character of the vessel must be proved to be 
an American vessel, snd that the title of the ship 
msy JLns) proved by paroL 
That the names of the grand jurors did not appear in 

the indictment itself. 
That persons who were not citizens of the United 
States, snd had enlisted on board of an Americsn 
vessel could not be punished for disobedience of 
' orders in the absence of a treaty with the govern - 
men* to which they belonged, unless such act of 
(Jisobedienpe amount to a violation of the law of 
nations. 

This was an indictment against certain 
seamen composing a part of the crew of 
the American ship, called " The Clifford 
Wayne," which sailed on a whaling voy- 
age to the South Atlantic Ocean from the 
port of New- Bedford in Massachusetts. 

The offence charged, was for endeavor- 
ing to make a mutiny and revolt on board 
of said ship on the high seas on said voy- 
age. The vessel after being at sea for nine 
months returned to the port of New- Bed- 
ford with a part of the disobedient crew, 
and the remainder being tbe prisoners, had 
bsett taken out at Buenos Ayres, and sent 



borne in a ship of war to tbe Unites] States. 

The prisoners on being arraigned sever- 
ally pleaded not guilty. Upon the trial 
before the learned District Judge, on the 
evidence of the master and officers of the 
vessel, they were convicted. 

Nash, counsel for tbe prisoners, now 
moved to arrest the judgment on tbe fol- 
lowing grounds : 

1. That no proof on tbe trial had bees 
adduced in support of the averment in tit 
indictment, that the Southern District of 
New-York in the Second Circuit, wsstb 
district and circuit in which the defendssts 
were first brought and apprehended. Tfast 
such fact was necessary to give the court 
jurisdiction. The learned counsel refer- 
red to the act of congress 3d March, 1625, 
§ 14, Gardner's Digest, p. 764; and he 
contended that the averment of that fact 
ought to have been proved on the trial ; 1 
Paine's C. C. Rep. 310 ; 1 Kent's Con- 
mentaries, 344; 3 Dallas' Rep, 382. 
Starkie's Criminal Pleading, 278.279;: 
Starkie's Evidence, 1552, note ; DoagW 
Rep. 665 ; Com. Law Eng. Reports, voL 
5, 180; 12 East's Rep. 452; 1 Brod. k 
Bing., 538; 1 Espinasse's Cases, 302; 
5 AV heaton's Rep. pp. 14, 15 appendix ; 
Peters' Condensed Rep. 5S7 ; 1 Cbiitv'i 
Pleadings, 310, 320; Peake'a Rep. 119; 
Gresley's Equity Evidences, 172; Hal- 
sted's Digest, 169; 2d Bibb's Bcp. 
4, 26; Starkie's Criminal Pleadings, p. 
13, note 6; East's Pleas of the Crows, 
469; 2d State Trials, 200; Cm. 4,61; 
Roscoe's Criminal Evidence, 84, 85. 

2. That the Constitution of the United 
States, art. 9, § 8, gave congress the power 
to define and punish piracies and felonies 
committed on the high seas, and offences 
against the law of nations, and the old cos- 
federation gave congress the power of ap- 
pointing courts for the trial of piracies and 
felonies committed on the high aeas ; set 
there was nothing in either of tkage insttu- 
ments to punish misdemeanors, and the pri- 
soners in this case having been indicted 
under the act of 3d March, 1835, § 2, were 
accused only of committing a misdemean- 
or. The indictment therefore ought to be 
quashed. 7 Cranch, 82 ; 1 Kent's Cost. 
355, 333 ; 5 Wheatou Rep. 105, 97. 

3. That no proof on the trial had been 
adduced in support of the averment con- 
tained in the indictment, that tbe offence 
was committed on board of an American 
vessel That as the Untied States had not 
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jurisdiction of onenoea committed on board 
foreign ships, such averment in the indict- 
ment became necessary, and being neces- 
sary it should have been proved. Bees' 
Admiralty Rep. 266 ; 1 Gutty's Pleadings, 
320 ; Gresley's Equity Evidence, 172 ; 1 
Story's Laws, 268; 2 Phillip's Insurance, 
31 ; 4 Maron's Rep. 172 ; Roscoe's Crimi- 
nal Evidence, 3 ; 1 Peters' U. S. Rep. 
596 ; 1 Starkie's Evidence, 437 ; 1 Chit- 
ay's Criminal Law, 56G, 567 ; Roscoe's 
Criminal Evidence, 221 ; I Paine's C. C 
Rep. 595 ; 2 Lord Raymond, 15, 35 ; Rus- 
sel on Crimes, 14, 95. 

4. That the names of the grand jurors 

.who found the indictment did not appear 

in the indictment. That such omission was 

iatal, inasmuch as the couits of the United 

States in the absence of their own rules 

.were bound by the practice of the Ring's 

Bench in England ; 1 Kent's Com. 341, 

242. Precedents of Indictments in the 

Crown Circuit Companion, 4 Dallas' Rep. 

title "Indictment;" 3 Wheatou's Rep. 

212; 10 do. 159; Hall's Pleas of the 

Crown, 167 ; 1 Burr's Trial, 38, 43, 424, 

A25. 

5. That the indictment ought to have 
averred, and proof ought to have been 
adduced on the trial in support of that 
averment, that the prisoners were citi- 
zens of the United States. For the want 
of such averment and proof, the indictment 
was bad ; 2 Story's Law U. S. 1302 ; Ros- 
coe's Criminal Evidence, 23, 221, 228; 
1 Peters' U. S. Rep. 596 ; 1 Starkie's Evi- 
dence, 437 ; 1 C bitty 's Criminal Law, 566, 
567 ; 17 Mass. Rep. 258. 

6. That the shipping articles between 
the master and the prisoners ought to have 
been introduced on the trial to show that 
the voyage or term of time for which the 
crew shipped had not expired at the time 
of the alleged mutiny. Gordon's Digest, 
article 14,70; 12 Wheat on '3 Rep. 471; 
Roscoe's Criminal Evidence, 2, 3, 22S ; 
15 East's Rep. 244 ; 7 Barn. & Cres. 625 ; 
3 do. 665 ; Roscoe's Criminal Evidence, 31. 

7. For multifariousness in the several 
counts of the indictment. Cowp. Rep. 675. 

The DUlrkt Attorney for the united 
States relied on the following points : 

1. That the prisoners having been in- 
dicted and tried in the Southern District 
of New- York, the court would presume 
after verdict that this district and circuit 
was the one in which the prisoners were 
first apprehended and brought. 



2. That congress had passed laws re- 
peatedly to punish misdemeanors, and he 
denied the right of the judges at the 
assizes to disregard the acts of congress. 

3. That the presumption of law was that 
the offence was committed on board of an 
American vessel, and as the prisoners had 
not called for the proof of the character 
of the vessel, the court might presume 
that the offence was committed as charged 
in the indictment. 

4. That the State Court practice was to 
omit the names of the grand jurors in the 
indictment, that this ought to be the rule 
in the present case. [By the Court. We 
do not admit that the State Courts' practice 
is to govern where it conflicts with the 
practice of the Court of King's Bench in 
England.] See Rule 7, Supreme Court 
of the United States. 

5th. That it was not necessary that the 
prisoners should have been citizens of the 
United States, inasmuch as had they en- 
listed on board of an American vessel they 
would be bound by the laws of the United 
States. 

6th. That inasmuch as the prisoners had 
not set up in their defence, that the voyage 
was not ended, the court would presume 
that the prisoners were not entitled totheir 
discharge. 

7th. That the several counts were not 
multifarious. 

Cur, ad vult. 

Thompson, J., now delivered the opin- 
ion of the. Court This is a case involving 
many serious and important questions. It 
appears that the prisoners, after having 
cruised for whales in the Sou them Atlantic 
Ocean for several months and taken little 
or nothing, a large part of them became 
dissatisfied, and alleged that they had ship- 
ped for only one season, and refused to go 
into the high southern latitudes and Indian 
Ocean for whales, inasmuch as they did 
not knpw where the voyage might end. 
That the master found them disobedient, 
unwilling to proceed further, and that after 
the crew bad refused to continue the voy- 
age he put back to Buenos Ayres, where 
the prisoners were taken out of the vessel. 
The master then, after seuding home the 
prisoners to New- York in an American 
ship of war, proceeded to return to New- 
Bedford where the crew were re-shipped 
and others substituted in the stead of those 
who refused to do duty. 

As to the first point we admitted the 
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rule to be as laid down by tbe defendant's 
counsel, but inasmuch as the objection was 
not made at tbe trial, tbe prisoners most 
be deemed to have assented to tlie truth 
of the averment in the indictment, and this 
was all that was necessary to convict the 
prisoners, and the jury were therefore 
warranted in finding the defendants guilty. 

With respect to the second point, the 
constitution of the United States and the 
articles of the confederation, both con- 
tain provisions to punish piracies and felo- 
nies committed on the high seas, and the 
new constitution has gone further, and 
added offences against tbe law of nations. 
Now we are of opinion that it was an of- 
fence against the law of nations for a crew 
of a vessel to disobey orders of the mas- 
ter, and to endeavor to commit a mutiny 
and revolt on board of a vessel. Although 
there is no express adjudication on this 
subject, we think that in this case the of- 
fences charged in tbe indictment were 
within the terms of the constitution. Tbe 
congress Of the United Stales on various 
occasions have passed laws in regard to 
misdemeanors, and it would be calling 
upon the court to say at tbe assizes that 
the acts of congress for a long series of 
years bave been unconstitutional. It is 
too much to ask this court at the circuit to 
say that such acts bave been unconstitu- 
tional, inasmuch as the Supreme Court has 
never yet directly passed upon this ques- 
tion. 

As to tbe third point, there can be no 
doubt that the character of the vessel must 
be proved to be American, and this court 
would not take jurisdiction of offences 
committed on board of foreign ships. 
The jury must have been satisfied on this 
point, or they would not have been war- 
ranted in finding a verdict against the pri- 
soners. The vessel was proved to have 
cleared and sailed from an American port, 
to wit, New-Bedford, in Massachusetts, on 
a whaling voyage, and to have returned 
there after the voyage was broken up, 
and the jury might reasonably infer that 
she was an American vessel. We have 
previously held that the title to a ship 
Awght be proved by parol, without pro- 
duction of written documents of its owner- 
ship. Whether the court was right or 
wrong on this point, we adhere to the 
decision already given until over-ruled by 
the Supreme Court of the United States-. 

As to the fourth point, many precedents 



showed that tbe names of the grand* 
jurors who found tbe indictment ap- 
peared in tbe caption of it, and the case n 
Dallas' Rep. appears to be an authority in 
favor of the defendants, but we are not 
satisfied that this was the sealed practice 
iu all cases in the King's Bench or a 
the assizes in England. The State Court 
practice in the state of New* York has fori 
long time been different Tbe indictment 
and the caption appears to be regarded a 
two distinct instruments in practice. Tbew 
is no doubt that on a certiorari from n 
inferior court to a superior one, tbe naoes 
of tbe grand jurors, as well as that of ill 
the officers of the court, and the court it- 
self, must be sent up in the record, hot w» 
are disposed to bold thet the names of 
tbe grand jurors need not appear in tie 
indictment itself; at least, this bear « 
unsettled question, we rale that tak in- 
dictment is sufficient. 

With regard to the fifth point, it » not 
clear that persons who were not citixess 
of the United States, and enlisted 08 
board of American vessels, could not be 
punished for disobedience of orders or 
other acts of felony and piracy. V they 
were pirates, they could clearly bepm» h - 
ed as such by the laws ef natiooi, let 
them be citizens of what country they 
might. Besides, there was no prW» 
this case bat that the whole ef tbe defen- 
dants were not citizens of tbe Uniw 
States. If they were, they eoujd clearly 
be punished. If they were citisens » 
Great Britain, then the act of tongremaia 
not apply, inasmuch as we had no treaty 
with Great Britain, which prohibited tb« r 
seamen or our seamen from being em- 
ployed on board of vessels in each otaeri 
service. See the act of March 3d* isi3, 
§ 10. 

With reference to the sixth poirt, t* 
shipping articles were the usoal iaatra- 
merits of contracts between the master 
and his crew to tbe voyage, and were re- 
quired by tbe acts of congress for foreign 
voyages, and for voyages other than to 8 * 
adjacent state. The defendants had not 
called for the shipping articles on "* 
trial. The master clearly weald not w 
authorized to force the defendants top 
on a new voyage when the old one A* 
ended, but k did not appear that to* °* 
one was finished when tbe revolt w* 
place. We think the proof sbooW )»* 
been offeree) try the defendants as*** 1 ) 
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on this point, if this was the ground of 
their refusal to do duty. But tbo court 
had previously held that the voyage might 
be proved without the production of the 
shipping articles. 

As to the last point, we do not hold the 
doctrine in regard to the arrest of judg- 
ment so strict as Lord Mansfield has in 
Home's ease. We look to the substan- 
tial ends of justice, and if the defendants 
have not been fairly prejudiced by the form 
of the indictment, we should hold it is 
not enough to arrest the judgment, if the 
averments against the prisoners were 
sufficient, although there were several se* 
rious and grave questions raised by the 
defendant's counsel in his argument, yet 
we have come to the conclusion to pass sen- 
tence upon the verdict. The prisoners were 
subsequently brought into court, and sen- 
tenced each to six months' imprisonment in 
the county gaol. 

IN BANKRUPTCY. 



Before the Hon. Alfred Conklino. 

Epujuim Baldwin v. Lewis Rossbau 
and Charles Eabton. 

tbadimo— act ov bankruptcy— prefer- 
ENCE. 

R. and E. for several years were engaged in ihe bu- 
siness of planing and dressing deals, principally for 
other persons, but until the close of the navigation 
of 1841, they bad been in the habit of purchasing^ 
manufacturing and selling on their own account} 
subsequent to that time, with the exception of one 
or two smalt psrebases, and a few trifling sales, 
they discon tinued this branch of the bosinssa but con- 
tinued the other branch of it. On tbeUth of July, 
1842, they committed an act of bankrupty: Held, that 
they must be considered traders, at the lime they 
committed the act of bankruptcy. 

The giving a mortgage of the whole of the bankrupts' 
estate and effects to a particular creditor, to hinder 
sod deky the general creditors, is an sot of bank- 
ruptcy within toe express terms of the statute. 

This was an application for a decree in 
bankruptcy at the instance of a creditor. 
The case came before the court upon peti- 
tion and answer, and the evidence taken 
before a commissioner. 

It appeared that the respondents had for 
several years been engaged in the business 
of planing and dressing deals, on a large 
scale, at tftejr establishment for that pur- 



pose, at West Troy, in the county of Al- 
bany, and that the principal part of the 
materials wrought by them belonged to 
other persons ; but until the close of navi- 
gation in the autumn of 1841, they had 
also been in the practice of purchasing, 
manufacturing and selling on their own 
account At that time, with the excep- 
tion, at most, of one or two small pur- 
chases, and a few trifling sales in the course 
of the ensuing winter and spring, they dis- 
continued this latter branch of their busi- 
ness, but continued the other branch of it 
as usual. For several years past, Grant 
Silliroan and A. J. Rosseau bad been their 
endorsers for the purpose of enabling 
them to obtain money to be used in the 
prosecution of their business, and at the 
time of the commission of the alleged act 
of bankruptcy, stood responsible as their 
endorsers for between $5000 and $6000, 
and were also their creditors to the amount 
of about $S00 for money loaned. They 
were also largely indebted to others. The 
debt of the petitioning creditors was for a 
steam engine sold by him to them to he 
used in propelling their machinery, while 
they were fully engaged in carrying on 
both branches of their business. 

Shortly before the alleged act of bank- 
ruptcy, the respondents, finding themselves 
unable to meet their pecuniary engage- 
ments proposed to their creditors, by some 
of whom suits had already been commemed\ 
to secure their respective claims by giving 
a mortgage payable at a future day, on all 
their property, which they estimatad to be 
worth $28,000; being several thousand 
dollars more than the whole amount of 
their indebtedness, including the responsi- 
bilities of Silliraan Grant and A. J. Ros- 
seau, as their endorsers. But they insisted 
however, on securing to their endorsers an 
absolute priority of payment, on the ground 
that they were nnder engagements to them 
to this effect, which they * ere not at lib- 
erty to disregard. Their other creditors 
were willing to grant them an extension 
of the time of payment, provided they 
should be placed on a footing of equality 
with the endorsers ; but they refused to 
asquiesce in the condition of having a pri- 
ority of payment secured to the endorsers. 
The respondents thereupon, on the 8th of 
July last, executed to Silliman Grant and 
A. J. Rosseau, a mortgage, payable t* 
premUi, for $5,936,93, of all their real 
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estate, consisting of the land on which 
their buildings and machinery were situa- 
ted, and several other lots of ground, and 
including also several articles of personal 
property. They have ever since continued 
in the undisturbed possession and use of 
the mortgaged property, real and personal. 
It did not appear that they had any other 
personal property, except their household 
furniture. The execution of this mort- 
gage constituted the alleged act of bank- 
ruptcy . 

The case was ably argued. 

Goodwin and Litchfield, for the petition- 
ing creditor. 

Myers and Wright, far the respondents. 

Conkling, J., delivered the opinion of 
the Court, and established the following 
points : 

1. That as for several years antecedent 
to the autumn of 1841, the respondents had 
confessedly been largely engaged in the 
business of buying and selling, and had 
then only ceased to do so, without any un- 
equivocal 8Ct evincing their determination 
not to resume the business, they might 
properly be considered, under the circum- 
stances of the case, as still being traders at 
the time of the alleged act of bankruptcy. 
Such was the clear import of the decisious 
in the English courts. 

2. That if they were not to be consider- 
ed as being at that time traders in fact, so 
as to be liable to compulsory proceedings 
under the bankrupt act, in respect of debts 
then or thereafter contracted , yet inasmuch 
as the act of bankruptcy charged against 
them, the debt of the petitioning creditor 
and their other debts all had their origin 
while tbey were using the trade of mer- 
chandise, they were on this ground to be 
treated as merchants in this proceeding. It 
is true the words 4< being merchants, 
or using the trade of merchandise," are in 
the present tense. But the act in this re- 
spect is precisely the same as the English 
acts, and yet these acts, as the cases cited 
on the argument clearly show, are unequi- 
vocally held to embrace cases like the pre- 
sent, even though the debtor rosy be 
shown to have left off trading long before 
the alleged act of bankruptcy. This is a 
reasonable construction of the act, and in 
accordance with its spirit. The opposite 
construction would lead to its evasion and 
the defeat of its objects. 

3. Admitting it to be doubtful whether, 



in giving the preference secured by the 
mortgage, the respondents are to be con- 
sidered as having acted " in contemplation 
of bankruptcy," atill the mortgage is, un- 
der all the circumstances, to be adjudged 
fraudulent in law. as having been given for 
the purpose of hindering and delaying cre- 
ditors, and as such an act of bankruptcy 
within the express terms of the first sec- 
tion of the act. Had the mortgage em- 
braced only a part of the property of the 
respondents, it might perhaps hare bees 
regarded as a mere act of preference, 
and not an act of bankruptcy, unless exe- 
cuted in contemplation of bankruptcy. 
But it was made to cover all their rear pn> 
perty, consisting of several otber distinct 
pieces of land in addition to the land oc 
which their buildings and machinery wen 
situated, and also personal effects of eoasid- 
erable value. The property thus conveyed, 
according to the respondents' valuation, wis 
worth more than four times the amount of 
all claims which the mortgagees had opoo 
them, and clearly evinces an intention to 
hinder and delay the other creditors, sad 
especially those who had already instituted 
suits against them. The inference is ir- 
resistible, moreover, that it was agreed, or 
at least, tacitly understood, between toe 
parties to the mortgage, that the respon- 
dents should continue in the possession of 
the property, both personal" and real, * 
in fact they did. This is also a badge of 
fraud ; and in this respect there is no 
difference between a mortgage and an ab- 
solute sale. The whole current of de- 
cisions, from Twyne's case downward in 
England, and also in this country, proper- 
ly understood, is believed to be in ac- 
cordance with this view of the case. 

In concluding his opinion, his honor 
remarked, that it was due to Messrs. Rna- 
seau and Easton, under all the circum- 
stances of the case as they appeared be- 
fore the court, to remark, that it by mo 
means followed from any thing he had' in- 
tended to say that they designed to com- 
mit any actual fraud upon their ei editors. 
Their intention, desire and hope seemed 
to have been ultimately to pay atl tbey 
owed ; and it appeared to be questionable 
at least, whether the ultimate interests of 
their creditors would not have been belter 
promoted by leaving them to prosecute 
their efforts for this purpose, as, up to 
the present time, they Lave beam doing. 
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IN CHANCERY. 



Before the Hod. Murray Hoffman, As- 
sistant Vice-Chancellor. 

Eliza M. Chapman e. Nicholas G. Kort- 
wright and Billop B. Seaman.— -Feb* 
6, 1841. 

PARTNERSHIP. 

S. T. & Go* carried on business aa angar refiners, 
and were in the habit of receiving monies aa depos- 
its as bankers. G. was in the habit of placing mo- 
nies in their hands. S., one of the firm, died, and 
the business continued to be carried on in the name 
of the old firm. At the time of 3.'s death C.'s ac- 
count waa settled, and G. continued afterwards to 
deal with the firm* Shortly after S.'e death the 
firm becomiag embarrassed, they made an assign- 
ment of alt their property and assets to the admin- 
istrator, to whom they were greatly indebted, aris- 
ing out of transactions while's, waa a member of 
the firm. At the time the assignment waa made the 
firm were indebted to G. to the amount of S838, for 
which she held a note in the name of the old firm, 
dated several months after S 'a death :~- Held, that 
the administrator of 3. waa not bound to pay C.'s 
debt 

The circumstances of this case appear 
in his Honor's judgment. 

John Anthon, for the complainant 

James Humphrey, fur the defendants. 

The Assistant Vice-Chancel lor :— The 
late Robert Seaman was a member of the 
firm of Seaman, Tobias & Company. 
Thomas Tobias and Billop Seaman, 
were the other members. On the 23d of 
April, 183/), Robert Seaman died. The 
firm was largely engaged in the business 
of sugar refiners, and also was in the habit 
of receiving money on deposit as bankers; 
investing it, and col lectin gas required. The 
complainant deajt with the firm for several 
years. Her account is exhibited, and it ap- 
pears that at the death of Robert Seaman, 
the firm owed her as the balance of such 
deposits the sum of $750 33. On the 8lh 
of July, 1835,- an account current is 
stated making the balance due $761 39. 
The interest is brought down to that day, 
and the statement of counsel appears 
from a hasty estimate to be correct, that 
the amount actually due at Seaman's death 
was $750 33. On the said 8th of July, 
1835, a note for $750 was given in the 
name of the firm to the complainant, and 
and the balance $ I i 39, was paid in cash, as 
Clark testifies. That note the administrator 
of the deceased partner admits hie estate 

60 



is liable to pay. Thus the whole debt 
existing at the partner's death being dis- 
charged, there must be some powerful rea- 
son for making his estate responsible for 
a debt contracted with the survivors. 

It appears that on the 2 1st of April, be* 
fore the death of Robert Seaman, they had ' 
invested $7000 in a bond and mortgage, 
which is charged to the complainant in the 
account current. (Exhibit D.) On the 
10th of November, 1835, they receive the 
interest, $238, and on the 17th of Novem- 
ber, 1835, receive of cash from her $600, 
making $b38, for which a note is given in 
the name of the old firm, dated the 17th 
November, 1835. Of course the complui ri- 
ant was then bound by the dissolution of the 
firm by the death of Robert, whether she 
knew of it or not. 1 Merivale, 616. Hart* 
ley'* case — decision, 632. 

There are several cases going the length 
or holding that the taking of the promis- 
sory note of a new firm, or a continuing 
partner for the old debt releases the retir- 
ing partner, or the estate of the deceased 
partner. 

I shall merely refer to the leading au- 
thorities on this subject. Evans v. Drum- 
numd, 4 Esp. 89 ; Reed v. White, 5 Esp. 
122 ; David v. Ellice, 5 B. and Cress., 196 ; 
Bedford v. Dealcin, 2 Ba. and Aid. 210. 

The late cases at law are stated by Lord 
Cottenham, in Winter v. Innes, 4 Mylne & 
Craig, 108; and be says, that the true 
ground appears to have been acted upon 
in Bedford v. Deakm, and Thompson v. 
Percival, 5 Bar. & Adol. 925. That the 
question is, as a matter of fact, whether the 
new security was taken in discharge of the 
joint debt. The reasoning of Lord Kenyon 
in Evans v. Drummond, is very powerful. 
The court in Thompson v. Percival, say 
that David v. Ellice, is not on considera- 
tion satisfactory to them. So that looking 
at the leading cases at law, my opinion is 
that the taking of a fresh bill, note, or se- 
curity from a continuing pat titer in his 
own name, or a new firm, for an old debt, 
is prima facie evidence of an exoneration 
of the retiring partner or of the deceased 
partner's estate. At the same time, the 
argument that the creditor gets nothing but 
what he had before, and some of the cases 
1 cannot easily be reconciled even with this 
view. In the present case, the note was 
given in the name of the old firm, for a 
debt due by the old firm. It is very clear 
< this waa not an exoneration. 
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Tbe claim to hold the administrator lia> 
ble, or the estate in his hands, for a plainly 
newly constituted debt after the dissolution, 
rests upon this. On the 31st of May, 1637, 
the firm becoming embarrassed, made an 
assignment of all their property and assets 
to Kort wright, for the purpose of paying a 
very heavy balance due the estate of 
Robert Seaman, arising out of the old 
transactions before his death. 

There is a charge in the bill, that the ad- 
ministrator expressly assumed to pay the 
demand of the complainant out of the 
assets. This is denied, and not supported 
by testimony. 

The very slight testimony as to Kort- 
wright's declaration as to the object of the as- 
sign ment, does not deserve notice. It does 
not appear as counsel supposed, that he 
paid any of the debts of the new firm. 
The language of the assignment is in every 
respect clear and express, except as to the 
clause, " without prejudice to any claims of 
them the said Thomas Tobias and Billop 
Seaman." Whatever this may mean, it 
does not mean that the administrator must 
be responsible for their debts. It is then 
urged by counsel that the assets were in 
part from the money of the complainant, 
and went into the hands of the administra- 
tor with a lien for that money fixed upon 
them. 

On what ground can this be sustained 1 
Suppose the 8S36 could be traced clearly 
into certain promissory notes, or to have 
been invested in a distinct piece of pro- 
perty. Suppose, then, an assignee did not 
know of this fact when he took eta assign- 
ment, and was a bona fide creditor, can it 
be imagined that there could be a lien 
upon the property which could be pursued 
into his hands 1 Such a thing was never 
heard of. 

Then the question only remains, whether 
|he representative of a deceased partner of 
an old firm, after knowledge by the credi- 
tor of the death, can take the property of 
the firm by assignment, to pay a debt 
mowing Ln the deceased partner. 

The death of Seaman, in this case, was 
an absolute dissolution, which the com- 
plainant knew, or was bound to know, and 
was equivalent to actual notice of a with- 
drawal This is the only difficulty I have 
had in the cause. 

It is most probable that the great bulk 
,of the property transferred, bad actually, 
and in specie, helonged to the old firm. 
The answer states, that the whole amount 



of the property assigned was $150,986 15, 
as set forth in schedule B, but adds, that 
it has been received at nominal prices, 
upon compromises made by the defendant 
under the authority of the Court, of certain 
of the assigned debts due to tfae firm of 
Seaman,' Tobias & Co. The schedule 
allows the amount of 6126,508 13. but the 
last line 4s •* nett smount of cash to this 
date," and the sum not carried out. This, 
to make up the amount stated, should be 
$24,478 02. Hence, so much has beea 
received from other property, and among 
such from debts assigned, and hence I 
think I am warranted in assuming for the 
argument, that sufficient to pay this claim 
arose from debts expressly due to tbe 
new firm for distinct transactions with it. 
An inquiry, on this subject, might perhaps 
be necessary, but T will, for the present, 
consider the case on that supposition. 

The rule is, that upon the death of a 
partner, a dissolution is forthwith worked 
and the survivor becomes a trustee to wind 
up the concern, pay the debts, and account 
for the proportion of the surplus. Booth 
v. Parks, I Molloy, 465. CratcsJwy ▼. 
CoVins, 15 Vesey, 226. Crawskty v. 
Maule, 1 Swanston, 506. 

It is equally clear thai the estate of the 
deceased partner remains liable for all 
the debts which affected him at the tine 
of the death, and is not liable for any fu- 
ture engagements. WilHamM v. Nobk, 3 
Merivale, 614. Webster v. Webster, 3 
Swanston, 490, n. Devaync* v. No&r, i 
Russ. & Mylne, 495. Wilkinson v. Hz* 
derson, 1 Mylne & Keen, 582. 

In adjusting the equities between the 
estate of the deceased partner and the sur- 
vivor, it would be very clear that a trans- 
fer of the old joint, or of new stock, to pay 
a debt to the estate, would be valid. It is 
also clear, that in carrying out and en- 
forcing the claim of the estate, this Court 
will interfere and protect the assets against 
any misappropriation of tbe survivor. 
Hartz v. Schroder, 8 VeBey, 317. Har- 
ding v. Glover, 16 Vesey, 2b 1. 

In the case of Ketrhum v. Lhtrkee, 1 
Hoffman's Rep. 540, some cases were ex- 
amined, and the result arrived at was, that 
a partner had a lien upon the stock, sot 
only for his share, but for monies advanced 
beyond his proportion for the use of the 
firm. That this lien extended to every 
thing coming in lieu of the stock originally 
brought in. But that it was a lien inUr se 
merely, or between repreaentativea or a 
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separate creditor. Even the latter may 
get; however, a legal advantage, and the 
case of Ex parte Hunter, was shown to 
have been repeatedly overruled. 

In Ex parte Ogilby, 3 Ves. & Ben. 133, 
the petitioner and one Wilson, were part- 
ners, and agreed to dissolve ; Wilson to 
continue the business in the name of the 
firm, until the 1st of October ensuing, in 
the name of the firm covenanting to pay 
the debts, &c, and indemnifying Ogilby, 
wbo y in consequence, assigned to him all 
the partnership effects. Wilson became 
insolvent. Ogilby paid an. old debt of the 
firm, and was liable to more. He peti- 
tioned for lxbeity to prove, and it was 
held he might do so, but upon indemnifying 
the joint estate against the joint debts, he 
could not prove in competition with joint 
creditors. 

See also the leading case, Ex parte Ruf- 
fin, 6 Vesey, 119. 

In Ex parte Rawfandson, 2 Ves. & Bea. 
172, where G. and J. were partners, and 
dissolved, it was agreed that the business 
should be carried on by J. alone paying 
and receiving the debts, and paying Q. 
,£1000, for which he was to give his bifls : 
J. refused to give the bills after an assign- 
ment of the property made by 6., and be- 
came ball km pt. G. had filed a bill before 
the bankruptcy, under which an injunction 
was granted, and a receiver directed to be 
appointed. The Chancellor held, that 
George would clearly have a Hen upon the 
partnership effects, as against* Joseph ; 
whether as against his creditors is a diffe- 
rent consideration ; and I do not mean to 
intimate that the lien would prevail par- 
ticularly with reference to the bankruptcy. 
Lord Eldon then adverts to the effect of 
one partner putting another in possession 
of the effects, &c., where it would be d inn- 
cult to maintain a lien.* 

In Ex parte Reeve, 9 Vesey, 588, Lord 
Eldon says, " that Lord Thurlow, after full 
consideration, was of opinion that all the 
authorities establish this ; that those who, 
being in partnership, are themselves, or 
some of them, debtors to tbe creditors of 
every class, cannot come in competition 
with the creditors. After their demands," 
(meaning, certainly, the demands of the 
creditors,) "are finally liquidated, the 
partners may be creditors upon each other, 
but not before." 

In Ex parte Williams, 11 Vesey, 3, 

Lord Eldon more fiiHy explain* this doc- 

\ 



trine. He says, " another material ground 
is, that where the possession of the pro- 
perty is delivered over to the surviving 
partner, arm] be goes into the world as a 
sole trader, he has all the credit belonging 
to him as such sole trader, having the pos- 
session, and dealing with mankind as such. 
I qualify it so ; for 1 do not agree that mere 
dissolution will work all this effect ; as 
that does no more than declare that the 
partnership is not to be carried on any fur- 
ther, except for winding up the affairs, and 
he who has actual possession, has it 
clothed with a trust for the other, to apply 
the property to the debts, and that will 
qualify the nature of his possession, so that 
it cannot be said be has the sole possession." 
I take the result of these authorities to 
be this : That where the property of the 
firm is left by a retiring partner in tbe 
hands of the continuing partner, who be- 
comes bankrupt, the retiring partner is en* 
titled la come in upon the partnership 
effects, after all the joint debts, (that is r all 
the debts incurred when he was a part- 
ner,) have been discharged. 

A Mtdio Jortiori will the representative 
of a deceased partner bo so entitled. In 
bankruptcy, I am strongly inclined to think 
that he comes in upon the joint estate, or 
rather the surplus, in exclusion of the se- 
parate creditors of the ether partner. If 
so, then what was joint property goes to 
him, and this is strictly consistent with the 
principles I have before adverted to ; and 
then, even under the equality doctrine* of 
the bankrupt acts, an assignment of all the 
old property subject to joint debts, is valid, 
and Under our system of law most clearly 
valid. 

But these decisions establish another 
point. The retiring partner, or the rep- 
resentative of the deceased partner, is, un- 
questionably, a creditor of the continuing 
firm for the balance due. As such, and as 
such only, can he be admitted to prove in 
bankruptcy. I am aware of the criticism 
of Lord Gotten ham upon the misuse of 
the terms debtor and creditor between 
partners. {Richardson v. The Bank of 
England, 4 My lne & Craig, 171.) So long 
as the relation subsists, it does seem ano- 
malous to apply these terms to them* But 
when it is eutiiely dissolved, I can imagine 
none better to express it, and it may ex- 
press it, although all tbe joint debts are 
not yet paid, if payment of all, by one, 
would leave him/still a debtor, and although 
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the account is not yet settled, if it is plain 
no set lie men t can* change tbe balance, 
though it may diminish it. 

But it being, as I think, unquestionable, 
that the representative ef the estate ef 
Mr. Seaman, the deceased partner, was, in 
the view of the law, a creditor of the con- 
tinuing partners, the case resolves itself 
into this : whether they could net transfer 
property belonging exclusively to them- 
selves, not part of the joint stock of the 
old firm, in extinction of tbe debt ? It is r 
then, the mere case of giving a preference 
upon the eve of insolvency, to one creditor 
ever others. 

This view is satisfactory to my mind, 
and the decree will therefore be, that tbe 
administrator pay the note of $750, with 
interest, and that each party pay his own 
costs. 

COURTOF COMMON PLEAS 

Before the Hon. M. Ulbhokffer, and 
Judges Ingraham and Inglis. 

Rexford v. Brunbll. 

PAROL EVIDENCE.— STATUTE OF FRAUDS. 

Where A. became security for the payment of B.'e rent, 
and one month afterward* B. assigned hie Kate, 
and the assignee agreed in writing to indemnify A. 
from the payment of the rent at the times men- 
tioned m the lease, and to k**p A. hormleas snd in- 
demnified from all liability, dfcc, and at the time of 
signing the agreement, a conversation arose as to 
the payment of the one month's rent then due, 
when A. ststed that "the month's rent would be 
all right, as he would pay it himself :"— Held, that 
A. was liable for the month,' a rent to the assignee; 
that A. t being liable at the lime of the assignment 
of the lease, and that aa the indemnity did not re- 
late to rent then due, but to subsequently accruing 
rent, A. could nut be considered as undertaking to 
pay the debt of a third person, but as undertaking 
to pay a debt for which he was personally liable. 

Hr» Justice Ulshohtib dissenting. 

Assumpsit on a bill of exchange of which 
the plaintiff was the first endorser, and de- 
fendant was the maker. The declaration 
contained the usual counts. Plea, general 
issue, with notice of set-off. On the trial 
of the cause hefore Mr. Justice Ingraham, 
in November term,evideuce was adduced 
of the due presentment of the bill of ex- 
change and notice of dishonor. For tbe 
defence it appeared that ou tbe 2d of Au- 
t, 1841, the plaintiff became security to 
nj. L. Swan, for one Ens worth, for the 

Siyment ef the rent of the Exchange Hotel, 
voad-streeM>fwbich Ens worth occupied as 
tenant of said Swan. That one month after 
such security had been given, Enaworth, 



by deed of assignment, conveyed his inte- 
rest in said lease and premises to tbe de- 
fendant, that at the foot of such assign- 
ment was a memorandum that Eoswortt 
was to pay the proportion of the Tent of 
said premises for the month, which memo- 
randum was witnessed by the plaintiff It 
also appeared that the defendant agreed to 
indemnify tbe plaintiff from tbe suretyship, 
by a letter, of which the following b si 
extract : " I hereby agree to make regular 
payment of tbe said rent, at the timet 
mentioned in the said lease, and to keep 
you harmless and indemnified from all lia- 
bility, Ac, and should you pay any part 
of the rents to the said Swan, 1 hereby 
promise and sgree to pay you the amounts 
so paid by you, and keep you nannies*," 
&c. If appeared, also, that at the rime 
the memorandum as to the payment «f the 
month's rent was signed, a dispute arose 
with reference to the payment thereat 
when the plaintiff stated that " the mmitB*} 
rent would be all right, as he would ptj 
it himself." 

Under this promise of the plaintiff, now it 
was insisted, on the part of the defendant, 
that he was entitled to a set-off of ike 
month's rent, it being proved that be bad 
paid it to the landlord. 

Tbe jury, under the direction of tbe 
Court, found for the plaintiff, subject to the 
opinion of the Court. 

E. L. Fancher, for the plaintiff, con- 
tended, 1. That the written indemnity tnd 
contract concluded the whole transactioc 
between tbe parties, and could not be 
varied by parol. (Chittyon Contracts. 21 
11 East, 144. 3 Johns. Cos. 4. 5 Wtnl 
647. 15 ib. 562.) 2. Although the plain- 
tiff had promised to pay the one month's 
rent, yet it was a promise for the default 
of auother.and was consequently void by tbe 
statute of frauds. (13 Wend, 114. 14 lb 
24G. 15 1b. 82. 20 lb. 201.) 

Edward Sandford, for the defendant, 
contended, 1. That the plaintiff was liable 
for one month's rent, and had never been 
discharged from it. 2. That the indem- 
nity letter was intended to relate prospec- 
tively, and had no reference to any past 
rent or liability. 3. That tbe promise of 
tbe plaintiff was valid, not affected by the 
statute of frauds. 4. That the defendant 
was entitled to the offset of the one month's 
rent. 

E. L. Fanchcr, in reply, insisted there 
waa no meaning in the indemnity, if it 
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operated only prospectively, for the defend- 
ant assumed all prospective liability, by 
becoming tenant, and that having an as- 
signment of the lease, be was bound for 
the rent without signing an indemnity. 

Car. ad vult. 
TJL8H0BFFKR, J.— The plaintiff, prima 
facie* is entitled to recover the .sura found 
by the jury. Js then the defendant enti- 
tled, under the evidence, to deduct the 
amount of a month's rent, (from 1st Au- 
gust to 1st September,) due by Ens worth, 
the tenant, for which plaintiff was security 
to the landlord Swan T Ens worth agreed, 
on 8tb September, (date, but 10th deli- 
very,) to pay this month's rent, so he 
agreed with Brunell, the defendant. On 
the same day, bth, Brunei I agreed to in- 
demnify the 'plaintiff, Rex ford, against bis 
liability as security f»r Ens worth to Swan. 
Whilst Ens worth's agreement was being 
written on the 10th, the plaintiff stated that 
the month* a rent would be all right, at he 
would pay it himself. My impression is, 
that the defendant Brunell has no claim 
for the month's rent due by Ensworth on 
the plaintiff, arising out of the securityship 
of plaintiff for Ensworth to Swan, or out 
of defendant's letter to plaintiff on that 
subject 1. The plaintiff was no party to 
Ellsworth's agreement, and his being a 
witness thereto created no liability. 2. 
If the plaintiff was liable to Swan, he was 
not to Brunell, under his original security- 
ship to Swan. 3. Nothing in the agree- 
ment by Ensworth to Brunell, created any 
liability to the latter by the plaintiff. 4. 
The letter of the defendant to the plaintiff, 
so far from countenancing any claim by 
defendant on the plaintiff, promised him 
full indemnity against his suretyship pro- 
spectively. 

We are then left to consider the naked 
promise of the plaintiff. He stated, on the 
10th, that the month's rent would all be 
right, as he would pay it himself. Ens- 
worth, however, had agreed in writing to 
pay it to defendant, and defendant now 
says that the plaintiff must pay it, although 
he had agreed to indemnify the plaintiff 
from bis liability as surety. The question 
arises under the statute of frauds. Ens- 
worth was the lessee, and the plaintiff was 
bis surety. Ensworth assigns his lease to 
the defendant, but agrees to pay the last 
month's rent, and the defendant agrees to 
save the plaintiff harmless as surety. Ad- 
mitting all the papers to have been execu- 



ted, was the promise of the plaintiff bind* 
ing 1 He was not the original tenant, be 
did not assign to the defendant, and he did 
not owe the month's rent, as the occupier 
of the premises for the month ; end if the 
plaintiff thus promised, what was the con- 
sideration of the promise 1 The defendant 
says that the promise is not within toe sta- 
tute, but certainly Ensworth was the 
debtor, and plaintiff was not. Nor was be 
for the purposes of this suit, to be regarded 
even as security to Siean, for the defend- 
ant agreed to save him harmless. Then, 
if the defendant's proposition be true that 
the plaintiff's parol promise was made after 
the papers were signed, it would only be 
binding if it waa made as the agreement 
was made between Swan and the plaintiff, 
viz., by a writing and a consideration. If 
the plaintiff made his promise under such 
circumstances, he could only be regarded 
as he stood prior to his becoming surety 
to Swan, viz., as a stranger. No consid- 
eration of benefit to p)aintiff r or of harm 
to the defendant, is proved to sustain the 
plaintiff's naked promise. Jf the plaintiff 
had promised to pay defendant the month's 
rent in consideration of defendant's indem- 
nifying plaintiff against all other liabilities, 
the result might be different, but the de- 
fendant's letter of indemnity does not ad- 
mit of such construction, and there is no 
proof of such an agreement. Or if there 
had been an agreement by defendant to 
favor Ensworth, and plaintiff promised 
upon that forbearance, stijl an agreement 
in writing was essential to bind the plain- 
tiff. (20 Wentl 201.) Certainly Ens- 
worth was liable for the month's rent, and 
it follows that the plaintiff was only to be 
regarded as surety, {Ibid.) 

But it is insisted that the parol evidence 
was properly admitted, and the plaintiff's 
promise binding, if the parol promise was 
made after the written agreement. (12 
Wend. 446.) Admitting this caBe fully, 
it seems to me that it does not apply to the 
transaction before us. The plaintiff sold 
nothing to the defendant, whereas, in the 
case cited, the plaintiff sold personal 
property to the defendant, but refused a 
written indemnity, and only would give a 
verbal promise aa to hie title to the pro- 
perty sold. The Court held the promise 
to be binding to save the plaintiff harmless, 
so far as concerned the title, because this 
was no more than the law imposed on the 
vendor, provided he had due notice of any 
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claim affecting the title, and because it was a 
valid agreement, and founded upon sufficient 
consideration, and did not contradict or 
vary the written agreement of sale, which 
was drawn and probably executed pre- 
viously. 

In the case before us if the parol evi- 
dence did not contradict the agreement by 
Ens worth himself to pay, or by defendant 
himself to indemnify the plaintiff, it cer- 
tainly did not show that Eds worth was not 
the debtor, and that the plaintiff's promise 
was not collateral. 

If Swan had assigned his part of the 
lease and the surety to Swan had express- 
ly promised the assignee to respond to 
him, tbeu the assignee might have main- 
tained an action in his own name against 
the surety, (3 Hill. 89.) So where a guar- 
anty is written on a note contemporaneously 
with the making of the note, you may re- 
sort to the note to sustain the consideration 
of the quantity, (3 Hill. 686,) but still a 
written undertaking is necessary. 

So it has been held |n 4 Coweo, 432, 
(affirmed in error, 9 Cowen, 639,) that in 
. consideration of harm to one party is suf- 
ficient to bind the other party to his pro- 
mise, but in that case the promise was 
founded upon a delivery of 10 ton* of Hay 
to the promusor. In the case now before 
t us the plaintiff only became a witness to 
Ensworth? i agreement to pay the month's 
rent. This is the only tenting to bind the 
plaintiff, and it is an undertaking to pay, 
not by the plaintiff but by Ensworth ; con- 
temporaneous with that paper the plaintiff 
verbally promised that the month's rent 
would be all right, as he would pay k him- 
self. 

If then we resort to the case in 3 Hill, 
586, to prove that the consideration of the 
agreement between Ensworth and the de- 
fendant might be used to support the plain- 
tiff's undertaking, still it was necessary that 
the plaintiff's undertaking fur Ensworth's 
default should have been in writing. His 
previous undertaking in writing for Ens- 
worth's default to Swan could not avoid the 
necessity of a similar written undertaking 
with the defendant subsequently. 

Admitting that if the plaintiff had pro- 
mised Swan to pay the month's rent, (due 
by Ensworth to Swan) to the defendant, it 
might have been a good promise, we still 
have no proof of any such undertaking. 
The undertaking was with the defendant 
verbally to pay the month's rent due by 



Ensworth, and It was not in writing, and 
there was not a sufficient consideration 85 
between the defendant and plaintiff at the 
time to bind the promise without a writing. 
It was the case of one undertaking for ibe 
default of another, and little as 1 feel dis- 
posed to extend the operation of the 
statute of frauds, it 6eems to me that tie 
decisions do not support such an under- 
taking. 

IngraiTam, J. — The question in this case 
,is, whether a surety for the rent of a house 
may bind himself to pay the back rent oa 
the transfer of the lease to a third peisoo, 
who refuses to take it unless ao paid I The 
surety being already liable to pay the rent 
to the landlord might be considered as pay- 
ing not the debt of a third person, but a debt 
for which he is personally liable already, 
and such a promise would be made on a 
sufficient consideration if the effect of it 
was to induce the person to whom it was 
made to take the assignment of the lease, 
and thereby secure the surety against fur- 
ther loss on the agreement. '(See 4 Cow. 
432.) The letter of Brunell did not letae 
to this rent, but to rent subsequent to its 
date. 

Inglis, J. — I think that Rex ford's un- 
dertaking may be fairly considered sr 
founded on a sufficient consideration 
money from himself, and therefore not 
within the statute of frauds. He was an- 
swerable for the rent, he promised Brunell 
that he would pay a proportion of it for 
one month, and Brunell has since paid that 
proportion and claims it as a Set-off" in this 
suit. The assignment of the lease by 
Ensworth to Brunell, and Brunell'a under- 
taking to pay the rent, dated 8th of Sep- 
tember, and Rex ford's promise on the 10th 
September, may, on M'Crea's testimony, be 
considered as temporaneous. Bruneli's 
agreement of the 8th,referring to future rent, 
Rex ford's promise to what was past, and 
there being in this view no contradiction, 
as the undertakings were independent or 
separate subject matters. 



BrwghanCs tnoi/©.— Brougham, as our readers art 
no doubt aware, was, during the greater part of bit 
political career, the leader of the dimocranc party in 
the House of Commons. On being raised to the peer- 
age as Lord Brougham and Vaux, he adtctad as his 
motto, "Pro rcge lege grege." On asking a cele- 
brated counsellor what he thought of the mono, the 
counsellor replied that it was very appropriate, for 
said he, I translate it, Fur king read peipt*. 
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English Case*-— Coatea v. Chaplin. 
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COURT OP QUEEN'S BENCH. 

Before Lord Dsnman, C. J., and Judges 
Pattebon, Williams and Wightman. 

Coates etalr. Chaplin et al. 

Heears. M., D. & Co., of London, gave a parol order 
through their traveller, to the plaintiff* residing 
at Paisley, for goods, but no mode of delivery 
was specified m the order. The plaintiffs sent a 
bill of parcels of the good* by post to Messrs. M., 
D. db Co., snd afterwards consigned the goods to 
them by the defendants as common carriers. The 
goods were lost in transitu :— Held, in the absence 
of any evidence, that the d» livery to the defendants 
was in the ordinary course of dealing between 
the plaintiffs and the consignees; thst the property 
in the goods had not passed to the letter, so as to 
prevent the plaintiff* from maintaining an action 
against the defendants for the loss of the goods. 

This was an action on the case against 
the defendants, as common carriers, for 
the negligent loss of goods. At the trial 
before Wightman, J., at Westminster, it 
appeared, that the plaintiffs were manu- 
facturers at Paisley, and that they had 
received a parol order from a traveller 
fur Messrs. Morrison, Del Ion & Co., Fore- 
Street, London, for certain goods to be 
forwarded to that firm ; but it did not ap- 
pear that any particular mode of convey- 
ance was mentioned. Soon after receipt 
of the order, the plaintiff sent to Messrs. 
M., D. & Co., a bill of parcels of the 
goods in a letter addressed to " Messrs. J. 
& J. Morrison, London," which Messrs. 
M., D. & Co. duly received ; and in a few 
days afterwards the plaintiffs forwarded the 
goods by the Grand Junction Railway, in 
a truss, directed, " Messrs. J. & J. Morri- 
son, London." On the arrival of the truss 
at the Euston-Square station, it was de- 
livered by the railway company to the 
defendants, who were carriers to and from 
the railway terminus, for delivery to the 
consignees. The defendants took the 
truss to Messrs. M., D. & Co., in Fore- 
Street, but their clerk, on reading the di- 
rection, refused to receive it, as not being 
intended for them. The truss was after- 
wards stolen from the custody of the de- 
fendants. It exceeded the value of 10/. 
There was no evidence • of any usual 
course of dealing between the plaintiffs 



and Messrs. Morrison, Dellon & Co. Ver- 
dict for the plaintiffs. A rule nisi was ob- 
tained by the defendants, pursuant to 
leave reserved to enter a nonsuit, on the 
ground that the property in the goods and 
right of action for them had passed to the 
consignees. 

Erie and Snowies now showed cause. 
— Where there is a valid memorandum of 
sale within the statute of frauds, a delivery 
to a carrier named by the consignees will 
vest the property in them ; but here no 
carrier was selected or memorandum 
signed by them, and there was no ac- 
ceptance by them t of the goods. (Clarke 
y. Hutchins, 14 East, 475 ; Freeman v, 
Birch, 1 Nev. & M. 420 ; Swain v. Shep- 
herd, 1 M. &Rob. 223; Hanson v. Ar- 
mifage, 5 B. & Aid. 657 ; Elmore v. 
Kingscote, 5 B. & C. 583 ; , Hoady v. 
Maclaine, 10 Bin g. 482 ; Dutton v. Solo- 
monson, 4 B. & P. 5S2 ; Morgan v. Sykes, 
Exch. T. T. 1841.) In Schneider v. Mor- 
ris, (2 M. & S. 286,) which was cited in 
moving for the rule, the memorandum was 
signed by the party to be charged, which 
is the reverse of the present case. Here 
the bill of parcels bound the plaintiffs, but 
not the consignees. 

Piatt and Bross, contra.— On delivery 
of goods to a carrier, a right of action for 
the loss of them vests in the consignee, 
(Selw. N. P. 405, 7th ed.,) unless the con- 
signor agrees to pay for the freight The 
authorities quoted for the plaintiffs are not 
disputed. On receipt of the invoice, 
Messrs. Morrison & Co. could have 
brought an action for these goods, as 
goods bargained and sold, against the 
plaintiffs ; (Schneider v. Morris, 2 M. & S. 
28G ;) if so, bow can the right of action for 
the loss of the goods remain in the plain- 
tiffs 1 [PattX80N, J. — But if the plain- 
tiffs cannot sue Morrison & Co. for goods 
sold and delivered, as would appear from 
the authorities, and if they cannot compel 
the latter to sue the carrfer for the goods 
when lost, they would be without reme- 
dy.] Here the goods were selected by 
the consignees, and were delivered to a 
carrier on their behalf. It is not a ques- 
tion whether the statute of frauds has 
been complied with as between buyer 
and seller, but whether the defendants 
were or were not the bailees of Morri- 
son & Co. independently of the statute. 
( Wilbraham y. Snow, 2 Saund. 47, n. i, k 9 
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1 ; 1 Bac. Abr. M Bailment/' D, 606 ; 
Stead r.Dawber, 10 Adol. & £11. 67; 
Thamion v. KemptUr, 5 Taunt. 786.) • 

Lord Dsnman, C. J. — 1 am clearly of 
opinion that the property in these good* 
had not passed out of the plaintiffs, so 
as to vest any right of action against 
the defendants in the consignees. The 
consignees had no opportunity to accept 
the goods, and I think that there was no 
acceptance by them in point of fact The 
invoice makes no difference ; it is merely a 
memorandum made by the party sending 
the goods, containing no reference to the 
contract on the buyer's part.* The order 
appears to have been in general terms, 
without mention of any carrier. As the 
property therefore remained in the con- 
signors, they are the proper parties to 
bring this action. The case of Swain ▼. 
Shepherd, (I M. & Rob. 223,) goes to the 
whole extent of the present. The learned 
judge indeed there confined in terms the 
rule which he laid down to the facts 
of that case; but the principle has been 
recognized in other cases, that so long 
as the property remains in the veudor he 
may have a right of action against the 
carrier. 

Patteson, J.— There is a difficulty in 
ascertaining what took place at the time 
the order was given. Nothing, however, 
appears to have been said about any car- 
rier; if the buyers had named one, a 
delivery to him might have been an ac- 
ceptance by them. I cannot see how the 
sale of goods and the delivery of them to 
a carrier of the seller's choice, without 
direction from the buyer, can vest the 
property in the goods in the latter. Then, 
the property remains in the consignors, 
and they may sue. There are many de- 
cisions in the courts as to what is an ac- 
ceptance of goods, and the distinctions are 
perhaps rather finely drawn ; but even if 
this had been a written order, I am not 
aware that, on* the facts which appear 
here, the plaintiffs could have sued the 
consignees for goods sold and delivered. 

Williams, J.— This case seems to be 
distinguishable from any that have been 
cited. We usually find either an express 
direction to send by a particular carrier, or 
by some carrier; but this case rests en- 
tirely on the order. Nothing was said 

* See Richards v. Porter, (6 B. <fc C. 437.) 



about anv mode of conveyance ; the ven- 
dors might have waited for further ordeis. 
No right of action had then vested in the 
plaintiffs against Morrison & Co. ; and ia 
the abseuce of any further directions from 
tbem, I do not see how the property 
passed out of the plaintiffs. 

Wightman, J.— Before the consignee 
could maintain this action, the property 
in the goods must have passed to thee, 
and I have in vain tried to discover how 
that has taken place. The case of DnUm 
v. Solonunuan, (4 B..& P. 682,) most re- 
sembles the present, but there it would 
seem tnat the vendee bad ordered tbe 
goods . to be sent by a carrier, though be 
did not select one. Here no mode of con- 
veyance was named, nor does it appear, as 
in Hart v. Satlley, (3 Camp. 528.) that the 
delivery to the defendants was in toe ordi- 
nary course of dealing between tbe plain- 
tiffs and the consignees. We should go 
further than any case has yet decided, if we 
held that the delivery to a carrier, with- 
out more, vested the property in tbe coa- 
signees. 

Rule discharged.* 

• See Dunlop ▼. Lambert, (6 CL db Fin. flOU 



Judge Jtferics.—" There is a greet acoeedrd at 
the end of my stick," said Judge Jeflrtit* pointing 
to an attorney for whom he entertained e* fctiefe 
of a&eiioQ. "My lord," replied the eovpUccei 
lawyer, " will your lordahip be ao good as to inform 
the court at which end of the atick the ecounditl a 
to be found." 



TO OUR SUBSCRIBERS. 

It will be teen that our next number vriR compUtt 
the first volume of our work. We should indeed k 
most ungrateful were we not to acknowledge, uaik 
feeUnge of gratitude, the kindness and aeaisiemce vt 
have experienced from many of our readers, ami 
also from the public officer t. 

It it our intention, in volume 2, to omit tke Bank- 
ruptcy Cases, (unless there should be amy pmrtseukr 
ease, which might be of importance with reference U 
caeee now undecided,) and in their ttead u?e propott, 
at the suggestion of many of our friends, to substi- 
tute the decisions %n the Admiralty Session* ofOytt 
and Terminer \ the value and importance of man* 
must be obvious* 

With our next number will be given a general 
Index of the principal matters in the 1st vohrnt, 
and a digest of alt the cases reported. 

These gentlemen who may wish to eom p iet o their 
sets have an opportunity of so doing prior to the 
remaining numbers being sent te the benders. 
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USES AND TRUSTS. 

THE SUBJECTION CLAUSE* 

4th. To receive the rents and profits of 
lands, and to accumulate the same, for the 
purposes and within the limits prescribed 
in the first article of this title.* 

This trust to receive the rents and pro- 
fits of land for accumulation, is restricted 
and governed by sections 37, 38, and 39, in 
the first article. This species of trust 
which would otherwise be unlimited, is 
thereby qualified, and kept within cer- 
tain bounds. The reference is direct ; and 
the subject of accumulation of rents and 
profits of lands, is so distinctly treated of 
and provided for in those three sections, 
that there is no difficulty in perceiving the 
application of the rules which they estab- 
lish to the trusts of subdivision, four of 
section fifty-two. (Per Vice-chancellor 
McCoun, in 6 Paige's Gh. Rep. 192.) 

The three sections are as follows : 

§ 37. An accumulation of rents and pro- 
fits of real estate, for the benefit of one or 
more persons, may be directed by any will 
or deed, sufficient to pass real estate as 
follows : 

1st. If such accumulation be directed to 
commence on the creation of the estate, 
out of which the rents and profits are to 
arise, it roust be made for the benefit of 
one or more minors then in being, and ter- 
minate at the expiration of their minority. 

2d. If such accumulation be directed to 
commence at any time subsequent to the 
creation of the estate out of which the 
rents and profits are to arise, it shall com- 
mence within the time in this article per- 
mitted for the vesting of future estates, 
and during the minority of the persons for 
whose benefit it is directed, and shall ter- 
minate at the expiration of such minority. 



•Ths notice tf this divisfoa was accidentally 
omitted in ifca ankle « Espna* Trusts/' p. 162, ants. 

51 



§ 38. If in either of the cases mentioned 
in the last section, the direction for such 
accumulation shall be for a longer term 
than during the minority of the persons in- 
tended to be benefitted thereby, it shall be 
void as respects the time beyond such mi- 
nority ; and all directions for the accumu- 
lation of the rents and profit^ of the real 
estate, except such as are herein allowed, 
shall be void. 

§ 39. When such rents and profits are 
directed to be accumulated for the benefit 
of infants entitled to the expectant estate, 
and such infants shall be destitute of other 
sufficient means of support and education, 
the Chancellor, upon the application of their 
guardian, may direct a suitable sum out of 
such rents and profits to be applied to their 
maintenance and education. 

In the case of Hawley v. James, 6 Paige, 
481, the Chancellor, on the subject of 
accumulation, says : "lam inclined to think 
the testator has acted upon the erroneous 
supposition that an accumulation of the 
rents and profits of his estate would be 
valid, if one or more infants in being at the 
making of the will were to be benefitted 
thereby, provided such accumulation was 
not continued beyond the minorities of all 
such infants ; and 'without reference to the 
extent of the beneficial interests which 
such infants were to take in the accumu- 
lated fund ; and he adds that an accumula- 
tion of the rents and profits can be allowed 
only in those cases where the accumulated 
fund is for the sole benefit of one or more 
minors, if they live until they are of age, 
who are in existence at the lime the accu- 
mulation is directed to commence and will 
continue such minors if tbeylive until the 
accumulation ceases. (See Rev. note 10, 
ch. 1, p. I, 2, p. 28.) This decision was 
confirmed by the Court of Errors. See 
Hawley v. James, 1 6 Wend. 1 16, 117. He 
also says, 5 Paige, 471, that the direction 
for the payment of legacies out of the 
rents and profits^ or income of the estate 
by anticipation, is not a violation of the 
statutory provisions against accumulations. 
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PRACTICAL POINTS. 

LIFE INSURANCE. 

The doctrine relating to concealments, 
on effecting life insurances, is of consi- 
derable importance to the profession. In 
a late case it was contended by the de- 
fendant's counsel, that the party whose 
life was insured was the general agent of 
the assured, and that the latter was re- 
sponsible for all the acts of such party 
connected with the insurance; but Lord 
Denman, C. J., laid down the rule to be, 
that the assured " is to answer all ques- 
tions put to him, and if he answers them 
falsely, that will vitiate the policy. Or 
even if, without being distinctly interro- 
gated as to his habits, the jury thought 
that he was aware of them, and know- 
ing their importance, studiously concealed 
them from the insurers, in that case his 
lordship advised them to find the issue 
on the sixth plea for the defendant But 
the mere non-communication of his habits 
of life, by the party whose life was in- 
sured, would not in itself vitiate the in- 
surance, even though those habits were, 
in the opinion of the jury, such as tended 
to shorten life." Rawlins v. DesborougJi, 
(1 Moo. & Rob. 329.) The following 
note to this case is worthy of attention. 

In most cases i% is required that the 
persons intending to effect an insurance 
shall previously sign a declaration, con- 
taining answers to specific questions as 
to the age and health, &c, of the party, 
whose life is intended to be insured ; arid 
amongst the questions, he is required to give 
the names and residences of two gentlemen 
to be referred to, respecting the present 
and general health of the life to be insured, 
one to the usual medical attendant of the 
party. And in the policy, and frequently 
in the declaration itself, so signed, it is pro- 
vided, " that a declaration as to all the 
above points is to be considere4 as the 
bases of the contract ; and that if such 
declaration be not in all respects true, the 
policy will become void." Such was the 
form of the instrument in the principal 
case. (See the form in jSverett v. De*- 
borough, 5 Bing. 003.) What then is the' 
extent of this warranty t It is clear that 
in its terms it reaches only the declaration 
made by the party proposing the in- 
surance. If any thing which he represents 
to the company be untrue, he is to for- 



feit the benefit of the policy. If, there- 
fore, he refers the company for informa- 
tion respecting his health to persons who 
are not able to give such information, or 
if he represents one of the referees to 
be his usual medical attendant, when, in 
fact, be is not, in either of these cases the 
declaration made by the assured is un- 
true, and the policy therefore void. 
(Everett v. Desborough and Hwckma* t. 
Femie, 3M.&W. 505.) But there would 
seem to be nothing in the language of the 
policy making the assured responsible for 
the conduct of his referees. Is there, 
then, any thing in the nature of the coo- 
tract itself, or in the relation in which 
the parties stand towards each other, 
which should carry the responsibility of 
the assured for the conduct of his re- 
ferees, further than the words of die con- 
tract seem to extendi It is submitted 
there is not It is sometimes, indeed, con- 
tended, that the referees are the agents of 
the assured, and that he is, on that ground, 
liable for the consequences of their fake- 
hood or negligence ; but this appears a 
very forced construction. It might as well 
be contended, that when a servant, ap- 
plying to be hired, is asked for the name 
of his former employer, and gives it trolj, 
such former employer is to be considered 
the agent of the servant It seems a 
more natural and just conclusion- to hold 
that in both instances the referee is a 
middle-man — the agent of neither party ; 
but himself liable for the consequences 
of any falsehood of which he may be 
guilty. The only reported case which 
appears at first sight inconsistent with 
this view of the law, and to make the as- 
sured liable for the misrepresentations or 
concealments of bis referees, is that of 
Lindtman v. Detborough, (8 B. Se C. 586.) 
The policy was there in the same form 
as in the principal ease, and no commu- 
nication having been made, either by 
the assured or by his referees, of a fact 
(proved on the trial to be material) re- 
specting the health of the life insured, the 
policy was holden to be on that ground 
void; and if the fact concealed had not 
been known to the assured, but only to 
the referees, the question must have 
arisen, whether the assured be responsi- 
ble for the concealment of facts by the 
referees. But it does not appear from 
the report, in what relation the plaintiff 
himself stood towards the life insured, or 
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what knowledge be bad of tbe fact doc 

communicated, and it seems to bate been 

assumed tbat he did not know tbe fact, for 

Lord. Tenterden, C. J., says be should have 

directed tbe jury to find for tbe defendant, 

if tbey thought the plaintiff had failed to 

communicate to the insurers any material 

circumstances within his knowledge. It 

is conceived, therefore, that this case does 

not at all go the length of establishing that 

(in the absence of any express condition to 

that effect) tbe policy can be avoided by 

reason of the referees not communicating 

a material fact, that fact not being within 

the knowledge of the assured." 



PRACTICAL POINTS, 
LAW. 



-CRIMINAL 



DESERTED CHILD, 

If a man does an act of which the pro- 
bable consequence may be, and eventual- 
ly is death ; such killing may be murder, 
although no stroke be struck by himself, 
and no killing may be primarily intended ; 
as was the case of the unnatural son who 
exposed bis sick father to the air against 
his will, by reason whereof he died j of 
the harlot who laid her child under leaves 
in an orchard, where a kite struck it and 
killed it. And of tbe parish officers, who 
shifted a child from parish to parish, till it 
died for want of care and sustenance, (4 
Bla. Com. (by Stewart,) 220 } Russell on 
Crimes, boos 3, c. 1.) In a late case it 
appeared, that an unmarried woman had 
taken a place to go by a stage wagon, 
aud tbat she started from Worcester in 
tbe evening, and was in tbe wagon at 
about ten o*clock on that night, at the 
Wellington Inn, on the Malvern Hills, and 
tbat she must have left tbe wagon after 
that time,. as she overtook the wagon at 
Ledbury. It further appeared, that she 
was delivered of this child at the road- 
side, between the Wellington Inn and 
Ledbury, and tbat after the child was 
horn, she had carried it a distance of 
about a mile, to the place at which the 
child was found dead, whieh was also on 
the road side. It further appeared, tbat 
this was a much frequented road, and that 
two wagon teams, and several persons 
were on it about tbe time at whieh the 
child was left; t and that a wagoner, 



named Weaver, who was passing along 
the road, beard the child cry, but instead 
of rendering assistance, be went on and 
told some other person, who went to the 
place where the child lay, and there found 
it dead from cold and exhaustion. The 
body of the child was quite naked. It 
further appeared, that the woman had ar- 
ranged with a woman, named Thomas, to 
be confined at her house, and that she 
should be paid 3j. 6<L a week to take care 
of the child. Mr. Justice Coltman said, 
44 If a party do any act with regard to a 
human being, helpless and unable to pro- 
vide for itself, which must necessarily 
lead to its death, the crime amounts to 
murder, (see the case of Rex v. Smith, (2 
C. & P. 449 ; Rex v. Saunders, 7 C. & 
P, 277 ; and Reg v. Edwards, 8 C. & P. 
611.) But if the circumstances are not 
such, that the party must have been aware 
tbat the result would be death, that would 
reduce tbe offence to tbe crime of man- 
slaughter, provided the death was occa- 
sioned by an unlawful act, but not such 
as to imply a malicious mind. There have 
been cases where it has been held that 
persons leaving a child exposed and with- 
out any assistance, and under circum- 
stances where no assistance was likely to 
be rendered, and thereby causing the 
death of the child, were guilty of murder. 
It will be for you, (said the learned 
judge,) in the present case, to consider 
whether tbe prisoner left the child in such 
a situation that, to all reasonable appre- 
hension, she must have been aware tbe 
child must die, or whether there were 
circumstances that would make it likely 
that the child would be found by some 
one else and its life preserved, because 
then the offence of the prisoner would be 
manslaughter only. It is impossible to 
say that the offence of tbe prisoner can be 
less than manslaughter. It is for you to 
consider, whether, under all the circum- 
stances, this child was left in such a 
situation that there was a reasonable ex- 
pectation that it would be taken up by 
some one else and preserved. Suppose a 
persou leaves a child at the door of a 
gentleman, where it is likely to be taken 
into the house almost immediately, it would 
be too much to say that if death ensued, it 
would be murder ; tbe probability there 
would be so great, almost amounting to 
a certainty that tbe child would be found 
and taken care of. If, on the other 
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hand, it were left on an unfrequented 
place, a barren heath, for instance, what 
inference could be drawn, but that the 
party left it there in order that it might 
die 1 This is a sort of intermediate case, 
because the child is exposed on a public 
road, where persons not only might pass, 
but were passing at the time ; and you 
will therefore consider whether the pri- 
soner had reasonable ground for believing 
that the child would be found and pre- 
served." Verdict, guitly of manslaughter. 
(jRegv. Walters, 1 Car- &M. 164.) 



LAW OF ATTORNEYS. 

COSTS OP SOLICITOR AS TRUSTEE, 

A solicitor, who is trustee of the sepa- 
rate property of a married woman, and 
acts as her attorney in several suits relating 
to the property, in one of which he 'was 
not a party, in such suit he will be entitled 
to his costs, as between solicitor and client ; 
but in the others only to costs out of pocket 

A petition was presented to obtain pay- 
ment of the professional charges of Alder- 
man Harmer, as solicitor to a Mrs. Palmer, 
in two suits in chancery, and an action 
which had been instituted in relation to 
Mrs. Palmer's separate annuity, of which 
Alderman Harmer was trustee. The 
charges had been disallowed by the master, 
on the ground that Mr. Harmer, being both 
trustee and solicitor to Mrs. Palmer, was 
not entitled to any costs as against his 
cestui que trusty except costs out of pocket. 
It was stated that Mrs. Palmer had been 
informed as to the rule of law on the sub- 
ject, and had expressly agreed, though 
verbally only, that Mr. Harmer should be 
allowed out of her separate estate all hiB 
charges and expenses, both as a solicitor 
and otherwise, incurred in the execution of 
the trust ; except that he was not to charge 
any thing for receiving the annuity. The 
first suit was brought by ■ Frazer, as 

a creditor of Mrs. Palmer, against Mr. and 
Mrs. Palmer, to enforce payment of his 
debt out of her separate estate. To that 
bill Mr. Harmer was not a party. In the 
second suit, a bill of interpleader was filed 
by Palmer against Mr. Harmer and Mrs. 
Palmer, praying for the directions of the 
court concerning the annuity. To this 
bill Mr. Harmer and Mrs. Palmer severally 



demurred, and their demurrers were al- 
lowed. Then .an action was brought by 
Mr. Harmer as trustee, to recover the an- 
nuity, and this action was successful. 

Mr. G. L. Russell, for the petitioner, 
contended that the decision in New v. James, 
Janri. Conv. vol. 9, 338, and Moore v. 
Froted. 3 My). & C. 45, did not apply, it 
all events not to the first cause, in which 
Mr. Harmer was not a party, and whicfc 
was not in execution to the trust, but ad- 
verse to it; and since the decision m 
Murray v. Bariee, 4 Sim. 88 ; 3 My]. &: K. 
209, it was impossible to say that abe may 
not make a bargain for herself in relatkn 
to her separate estate. Smith v. Longford, 
2 Beav. 362. 

Mr. Simpkinson,contra. — If Mrs. Palmer 
is bound by the agreement in the manner 
represented, the order for taxation is wrong. 
[Alderson, B. — If there is any exception 
to the rule as to the costs between ccsUu 
que trusts and trustees, it ought to appear 
clearly and distinctly; more particularly 
where the parties are attorney and client] 
It was the duty of this party to protect tk 
trust property. There could be no per- 
sonal decree against her in respect of thai 
property ; Francis v. WizzeU, 1 Madd. 255. 

Alderson, B.— I think the master was 
wrong as to the first suit, and right as to 
the others. In the first suit, Harmer was 
not acting in the character of trustee, 
though he was Mrs. Palmer's solicitor. As 
to the other matters, he is clearly not to be 
allowed more than his costs out of pocket 
The principle is, that the estate ia to be 
protected by the unbiassed judgment of 
the trustee. Can a solicitor, who is a trus- 
tee, be allowed to make a profit of the 
contest in which the estate is involved 1 If 
so, he would have two interests m opposi- 
tion to each other. A trustee in such a 
situation, has a duty to perform and a pri- 
vate interest. In some cases, if the costs 
now asked for were put in the scale, pri- 
vate interest would kick the beam. It has 
been said, that the attorney in this case is 
respectable ; it maybe so, but it is in order 
that attorneys maybe respectable that they 
sustain the loss. I think, therefore, that, in 
the first suit he ought to be allowed his costs, 
as between attorney and client, and that in 
the two other suits he ought to be neither 
a sufferer nor a gainer. The case must 
proceed en the principle laid down by the 
Lord Chancellor, in 3 Mylne ft Craig, 
4 5.— Fratery. Palmer, 4 You. *€. 515, 
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IN CHANCERY. 



Before the Hon. Murray Hoffman, As- 
sistant Vice-Chancellor. 

Makt Hats v. William O'Connor, 
Nicholas Moran and Wipe. — March 
11 th f J843. 

BREACH OF TRUST. 

A. died leaving B. hit executor j at the time of hie death 
the complainant his widow, waa entitled to dower 
in a house and lot in Old Slip. The executor under 
a power reserved in hia testator's will, sold the house 
and lot in question, and the widow joined in the 
conveyance and released her dower, upon the ex- 
press understanding that she waa to be secured by 
bond and mortgage. On the completion of the pur- 
chase, one third or the purchaae money waa invested, 
in the name of the executor, on mortgage of a houae 
and lot in Broome-street, N. Y., accompanied by a 
bond which expressed that the interest was to be 
paid to the widow for life. The execu lor af terwarda 
and without the consent of the widow, cancelled 
the mortgage and acknowledged satisfaction there- 
on. The court decreed that the discharge of the 
mortgage, so far aa it effected the right of the com- 
plainant, should be vacated, and the bond and mort- 
gage established as valid during her life. 

The bill in this case was filed to fore- 
close an indenture of mortgage of certain 
premises, situate in Broome-street, in the 
city of New- York. It appeared in evi- 
dence that the complainant was the widow 
of James Hays, and was entitled at his 
death to dower in the real estate of which 
lie died possessed, consisting of a house 
situate in Old Slip, in the city of New- York. 
That William O Connor was the executor 
of Hays, and that pursuant to a power re- 
served in his will, be sold the bouse in 
question ; that upon the treaty for such sale, 
it was agreed that the complainant should 
join in the conveyance, and release her 
dower, in consideration of which one third 
of the purchase money should be vested 
in bond and mortgage, that the interest 
thereof should be paid to her during her 
life, and that the said bond and mortgage 
should be taken in the name of the said 
William O'Connor, as trustee for her, and 
that the condition of the bond should de- 
signate such payment to the said com- 
plainant. 

This arrangement was carried into effect 
and the share of the purchase money was 
accordingly invested en bond and mort- 
gage of the above described premises, and 
in the bond it was stipulated that the ante- 
rest should be paid to Mary Hays for lif e. 



It also appeared that O'Connor some- 
time afterwards, without the consent of the 
complainant, entered an acknowledgment 
of satisfaction of such mortgage and 
caused the same to be cancelled. 

The bill charged that such acknowledg- 
ment and satisfaction were made and en- 
tered by fraud and collusion, and without 
the knowledge of the complainant, and 
prayed that such mortgaged premises might 
be sold, and that the defendants and all 
persons claiming under them subsequent 
to the commencement of the suit, and all 
other persons, although not parties to the 
suit, who had any lien by judgment or 
decree upon the mortgaged premises sub- 
sequent to the said mortgage, or any liens 
or claims thereon, by or under any subse- 
quent judgment or decree, either as pur- 
chasers, incumbrancers or otherwise, might 
be foreclosed of all equity of redemption 
in the premises, or that a new trustee might 
be appointed to whom said O'Connor should 
execute the proper papers to secure the 
principal and interest secured by said mort- 
gage, and for the appointment of a receiver. 

It appeared that O'Connor was in a state 
of insolvency. 

The defendants, Moran and wife, by their 
answer admitted the execution of the 
bond and mortgage* but it was alleged by 
Moran that the same were executed to 
oblige O'Connor, and that he and his wife 
were at the time of the execution thereof 
unacquainted with their contents. 

& Miller, appeared for the complainant, 
and relied on the following points : 

First The bond and mortgage having 
been executed by Moran and wile without 
the solicitation, request or procurement of 
the complainant, and being given to secure 
to the complainant the right of dower in the 
estate of her husband, the interest of which 
is made payable to her during her natural 
life, and the principal not payable until 
^qfier her death, the satisfaction of the same 
of record by the executor without her 
knowledge and consent, was fraudulent 
and void. 

Second. The defendant Moran, cannot 

Klead a want of consideration or know- 
?dge of its purposes or effects. The exe- 
cution of the mortgage was an act on his 
part binding this real property, and that a 
court of equity would enforce its per- 
formance. 

Third. That the fraud committed by the 
executor was against the complainant, the 
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defendant Moran, therefore, could not 
shield himself behind this fraud, for by his 
own acts he had made himself a party to it 

Fourth. That the terms of the condition 
of the bond showed the interest of the 
complainant that the defendant Moran had 
notice of such interest by its very words. 
That the contract, so far as regarded the 
complainant, was with her alone, and the 
executor could not release the mortgaged 
premises without her consent, that alter 
her death the principal was not due to him. 

D.B. Ogden, appeared for the defendant. 
The learned counsel contended, that there 
being no actual or constructive notice to 
the defendant Moran, of the contents of 
the papers he had signed, he was not bound 
thereby; that as the conveyance was 
taken in Moran' 8 name he had a right to 
cancel it at any time, and consequently 
that Moran was entitled to hold the pre- 
mises discharged from such mortgage. 

The Assistant Vice-chancellor. — 
This case appears to me a very plain one. 
The complainant was entitled to a right of 
dower in a house and lot at Old Slip in the 
city of New- York. The husband had 
given his executor a power to sell, which 
they were desirous of executing, and ob- 
tained her consent to join in a conveyance 
so as to extinguish her dower right. This 
was done upon an express agreement be- 
tween her and O'Connor the executor, that 
she was to be secured by a bond and mort- 
gage, the interest to be paid to her during 
her life. To accomplish this, the bond and 
mortgage in question was obtained by 
O'Connor from Moran. This was sent to 
Charleston to be executed, where Moran 
then was. The bond and mortgage express- 
ly recite, that the interest is to be paid to 
Mary Hays, for her life. 

The obligation was in truth to her and 
for her benefit, although nominally to ano- 
ther. The defendant Moran, was under 
the strongest equitable duty not to impair 
this security without her consent. 1 look 
upon it as immaterial whether he knew, at 
the time of "the relinquishment, of her 
dower right, and that these securities were 
given in consideration of it, or not ; nor 
whether, which is not clearly made out, he 
he was so informed before the cancellation 
of the mortgage. He knew that he was 
under an obligation to pay her directly the 
interest for her life, and O'Connor had no 
right to discharge this. 

The true inference from the testimony 



and dates of the instrument, with the times 
of their being respectively acknowledged 
or proven, is, that the deed never was de- 
livered until the bond and mortgage came 
back from Charleston properly executed. 
The decree will be for vacating the dis- 
charge ef the mortgage, so far as it affects 
the right of the complainant. The regis- 
ter of the county to make a minute, of sacs 
rescinding on the record referring to this 
decree by date and the title of the cause. 
The decree will establish the bond and 
mortgage as valid and effectual during the 
life of the complainant. The defendant 
to be declared entitled to an interest in the 
bond and mortgage given to Mrs. Lloyd, 
so far as to indemnify him against his la- 
bility for the complainant. A reference 
to he made to a master to ascertain the 
arrears of interest, and the decree Co be 
for payment of the amount with costs, or 
the property to be sold and the proceeds, 
after deducting costs to be brought into 
court, and the interest upon $2523 Si to 
be paid complainant. If the arrears are 
paid, the decree to stand as a security for 
future defaults, with liberty to apply by 
petition for a sale. 



Curtis and others, Trustees, $r., v. Swabt- 
wout and others. — March 13 and 14, 
1S43. 

Where S. executed a bond and mortgage to D, 
without consideration to enable S. to ruse money, 
and W., under a power of attorney from S M be- 
came a subscriber for shares in the North Ameri- 
can Trust and Banking Company, and it appearei 
that D. had, prior to such shares being takes, 
written to the Company, stating that the bond aaa 
mortgage bad been given for a debt dee to kin, 
and that the money to arise from the sale of tbt 
stock was to be applied in paying him end S., cer- 
tified that the amount was actually end trelr 
due :— Held, that the transaction was not \ 



The facts of this case sufficiently appear 
in his honor's judgment. 

Marvin and Noyes, for the complainants. 

Gibhs and E. Sandford, for the defen- 
dant Swartwout. 

The Assistant Vice-Chancellor— It 
appears to me that a few uncontroverted 
facts decide this cause. Swartwout had, on 
the 15th of July, 1838, executed a bond and 
mortgage to Dodge, which in fact was ex- 
ecuted without consideration, and to enable 
Swartwout to raise money: Attempts for 
this purpose were made by friends of 
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Swartwout, but ineffectually. After tbe 
organization of the North American Trust 
and Banking Company, Mr. Whiting, a 
correspondent of the company, recom- 
mended an application to it. For this 
purpose, Swartwout gave a power of at- 
torney to Wood to become a subscriber to 
the stock of the company for eighty-five 
shares. This was dated the 25th of March, 
1839, and Swartwout became a sub- 
scriber. The title being examined, the 
bond and mortgage was approved on the 
20th of May, 1839, and the scrip was 
issued. 

On the 6th of May, 1S39, Dodge wrote 
to the company, stating that the bond and 
mortgage had been given for a debt to him; 
and the money to arise from the sale of the 
stock was to be applied in paying him : 
and Swartwout certifies that the amount 
was actually and truly due. The repre- 
sentation therefore was, that the debt was 
due the securities, bona fide, and that the 
stock was to go to Dodge to discharge 
that debt. 

By the charter, the company's capital 
was to be two millions, but with power to 
augment it to fifty millions. It is proven 
that the two millions was subscribed, so that 
if there was a substantive prohibition 
against operations until this was done, the 
requisition was complied with. Tbe sub- 
scription of Swartwout, was to the in- 
creased capital. This is stated in his 
power of attorney to Mr. Wood to sub- 
scribe. 

Primarily, then, the defendant appears 
as a subscriber to tbe stock of this cor- 
poration, given for the amount of his sub- 
scription, his bond and mortgage. This, 
then, was the true relation of the parties, 
and which must never be lost sight of. 

I cannot perceive that there is any dif- 
ference to arise ih the rights of the par- 
ties, whether tbe bond and mortgage had 
been original securities given directly by 
Swartwout, or, as was the case, an as- 
signment by Dodge of Swartwout's bond 
and mortgage to him. If the company 
had every reason to believe from the par- 
ties' representations, that the existing 
mortgage was valid, it was preferable to 
take that than a new one. 

Now Dodge and Swartwout both re- 
present that it was valid, and that the 
whole amount was due. There is not a 
particle of evidence that the company had 
an intimation of the facts as they are now 



sworn to have existed. On tbe contrary, 
Mr. Whiting, who was the corresponding 
agent of the company, and led Swartwout 
to the application, swears, that he never, in 
his interview with Swartwout, heard that 
the securities, had not been giveu for a 
bona fide debt. 

ThuB Swartwout constituted himself a 
member, and under the decisions I shall 
treat him as a corporator. 

This relation affords a decisive answer 
to the main grounds of defence, viz., that 
of usury. The defendant enters into an 
engagement with his co-corporators, by 
which he becomes a debtor for his sub- 
scription, and to secure or pay that debt, 
gives the bond and mortgage. In consi- 
deration of this he acquires, by the re- 
ception of the scrip, a participation in 
the franchises and privileges of the cor- 
poration — a right to vote at elections— eli- 
gibility as a director, and a share in all the 
profits. Widely distinct is such a relation 
from that of borrower and lender. How 
can it be said that here was a loan of 
money or commodities 1 He does not 
come to borrow money, and stock is put 
upou him in whole or in part, at a depre- 
ciated value — stock belonging to the com- 
pany or the lender. He comes as a sharer 
and associate in a company ; agreeing to 
embark in its business, and share in its 
fate. The cases, which will be found con- 
nected with a transfer of stock, are all 
where a loan is applied for, and the ven- 
dor requires stock to be taken in part or 
in whole at a rate beyond its true value, 
(Eaglcson v. Shotwell, Johns. C. R. 538, and 
the cases cited ; Comyn on Usury, Kelly 
on Usury, 54.) 

It is true that the company was"told that 
Swartwout wanted to get the stock in order 
to raise money to pay Dodge. I do not 
think this varies the case. The company 
could not be affected by any thing arising 
from an intended dealing with the stock 
by a subscriber. It would be absurd to 
say that they were to look to the honesty 
and legality of the use to be made of the 
stock or its avails. If the transaction had 
not been a subscription, but the company 
had become possessed by forfeiture or 
otherwise of some of its own stock, the 
case might be different. The application 
was made plainly to get money. 

But, it is said that the bond and mort- 
gage were illegally created, being to raise 
money in the market at usurious in- 
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' terest. It might be sufficient to reply, 
that it appears only, that the securities 
were made to raise money. It may hare 
been at a legat rate of interest But 
beside the instruments can only be consi- 
dered as having legal existence for the 
purpose of this question, at the time of the 
actual dealing with them. This will be 
found the true result of the cases of Flem- 
ming v. Mulligan, (2 M'Cord's Rep. 178,) 
and Stock ▼. Parker, (1 M'Cord's Ch. Rep. 
332.) They receive legal being when 
they were used for paying or securing a 
lawful subscription. 

I consider the defence of usury untena- 
ble. It is next alleged that the company 
hat not been duly organized, or that it is 
not proven to have been so. But every 
thing is here shown that could be well 
shown. The charter or articles ; user 
under it; that the stock of two millions 
was subscribed ; even admitting that this 
was a pre-requisite to its organization, and 
a recognition of the company as in opera- 
tion by the defendant (See Wordsworth 
on Joint Stock Companies, 62, 63, 64.) 

Again, it is urged that the president of 
the company had not power to assign 
the mortgage. I think it clear that the 
president was the proper officer to whom 
mortgages, given upon a subscription of 
stock, should be made. Bythe24tb sec- 
tion of the general act, the association may 
purchase, and hold and convey real estate 
for certain purposes ; among them, " such 
as shall be mortgaged in good faith by 
way of security, for loans made by, or 
moneys due, such association J 9 And all 
conveyances of such real estate shall be 
made to the president, or other officer to 
be designated. 

The right to take mortgages upon a 
subscription, is established in the case of 
Ely v. Sprague, (Clark's Rep. 353,) and is 
not, I presume, questioned. 

Whether they took cash for the subscrip- 
tion and immediately loaned it out on bond 
and mortgage, or took the bond and mort- 
gage at once, Beems wholly immaterial. 

And I think it a reasonable construction 
of the 24th section of the act, that the 
phrase, "for money due to the association," 
should be considered as comprehending 
money upon a subscription. And hence 
the mortgages were rightly taken to the 
President 

I think also that the power to take the 
mortgages, vested in the president, im- 



plies the power to assign, there being no 
other mode or officer specially designated. 
But the concluding clause of the 24th sec- 
tion seems to remove all doubt. It is 
44 which president or officer, and his succes- 
sors from time to time, may sell, assign and 
convey the same,' 9 that is the real estate. 
" free from any claim thereon against as? 
of the shareholders." 

Especially under the word •* assign," <b 
I consider this clause as empowering ii« 
transfer of a mortgage lieu upon land. 
when it clearly does the conveyance of tk 
land itself. 

The last point raised was that the presi- 
dent could not assign in trust or that the 
trust must appear tenable, the court to tec 
its validity. 

The bill nakedly describes the com- 
plainants as " trustees," and the nature of 
their trust is not before me. __ 

The decision of the chancellor in the 
Ms. case laid before me, (Curtis and atken. 
Trustees, v. Tyler, March 3d, 1842.) is pre- 
cisely in point, and answers this objection 

I cannot perceive any legal ground npoo | 
which the defence can be sustained. 

The usual decree must be made. 



Before the Hon. William T. M'Couh, 
Vice-chancellor of the First Circuit 
« 
Jones v. Thorns. 

literary property/. 

COFTBIQHT— IKXOHCTIOH. 

A., a resident of Boston, had been employed by B. tat 
manager pt the Boston Theatre, to prepare for tk 
theatre dramatic pieces, and he wrote two draaei 
called the " Surgeon of Paris/' and ** The Carpes- 
ter of Rouen." A printed title-page of vbic 
dramas he filed with the clerk of the District Cocrt 
for the Southern District of New-York. C. sur- 
reptitiously obtained, without the consent of A^ ib* 
dramas in queaiion, for the purpose of produci&c 
them at the Chatham Theatre in New-York, »&: 
was restrained by an ex parU injunction. On ta< 
argument to dissolve the injunction :— It was held, 

I. That there remained in the author, notwithstand- 
ing the copyright statute, a common law title to 
works before publication. 

II. That to carry off a manuscript drama, with intern 
to perform the piece on the atage against the ae- 
ther* a will, was an invasion of nie common lev 
rights. 

III. That a court of equity had power to afford re- 
dress in such esses. 

IV. That A. had not conformed to the statute, and had 
therefore no title under it. 

V. That A.'s title at common lew, was under the or- 
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cumetancee equitably anigned to the manager of 
the Boston Theatre. . 

Thb bill in this case was filed for an in- 
junction against the defendant to restrain 
hira from performing at the Chatham Thea- 
tre two dramas, " The Snrgeon of Paris," 
and " The Carpenter of Rouen/' of which 
dramas he alleged himself to be the author. 
He placed his claim to redress in his 
bill on two grounds : — 

1. On the common law title of an author 
to his works. 

2. On a copyright under the statute. 
He alleged under the first head, that his 

manuscripts had been surreptitiously ob- 
tained by the defendant, and that he was 
about to perform the dramas at the Q hat- 
ham Theatre without his consent 

And on the second head, he stated that 
he was a resident of Boston, and had filed 
a " printed title-page" of said dramas with 
the clerk of the District Court for the 
Southern District of New- York. 

The defendant in his answers stated, 
that the complainant had been employed 
by Mr. Polby, of the National Theatre in 
Boston, at the wages of $26 per week, to 
prepare pieces for the theatre, of which he 
was the manager to perform in them, 
and to aid generally the other servants 
of the manager, in all that might be re- 
quired of them to further his interests. 
That the pieces so prepared were the pro- 
perty of the manager by the express agree- 
ment of the parties, and that he, the de- 
fendant, had obtained the manuscripts fiom 
Mr. Pel by, and was about to bring them 
out at the Chatham Theatre with his ex- 
press permission. 

The Vice-Chancellor granted an injunc- 
tion on the bill upon an ex parte application 
of the complainant, and now, on the com- 
ing in of the answer, Mr. Russell moved 
to dissolve the injunction. The caae was 
fully and ably argued. 

J. R. Whiting appeared for the com- 
plainant. 

The learned counsel confined himself 
entirely to the author's title at common 
law, and insisted that such title existed in 
his manuscripts, that the acting of a dra- 
ma from such manuscripts was an invasion 
of his common law rights, and that the 
Court of Chancery could restrain such 
abuse of the authors rights by injunction. 
John Anthon, for the defendant, relied on 
the following points : 
I. That the rights of an author at com- 

6» 



mon law being entirely indefinite, the copy- 
right law in England, and the correspond- 
ing law in this country, had both defined 
the right, and given it protection. That 
since the passing of these laws, the rights 
of an author were to be found only in the 
statute, and all common law rights, actual 
or supposed, were merged in it. That an 
author roust now claim under the statute 
by conforming himself to its regulations ; 
that this had not been done in the present 
case by the complainant, and therefore the 
court could not afford hira any protection. 

II. That the manuscript of an author 
was protected by the act of congress of 
1820, from publication. That the acting 
of a drama was not a publication within 
the statute, and that this had been so deci- 
ded in the King's Bench in Great Britain, 
on an issue from the Court of Chancery 
for the opinion of the judges on this point. 

III. 'Ihat there was no title of any kind 
in the complainant. His employment by 
the manager of the National Theatre, in 
Boston, being at least an equitable assign- 
ment of his rights. 

IV. That the Court of Chancery had no 
jurisdiction in this matter, whatever might 
be the complainant's rights, the power to 
give uniform protection to authors being 
by the constitution of the United States 
vested in congress, and by congress in the 
courts of the United States. 

The Vice-chancellor held : 

I. That there still remained in the au- 
thor, notwithstanding the copyright statute, 
a common law title to his works before pub- 
lication. 

II. That to carry off a manuscript drama 
with intent to perform the piece on the 
stage, against the author's will, was an in- 
vasion of his common law rights. 

III. That the Court of Chancery had com- 
petent power to afford redress in such case. 

IV. Tnat the complainant had not con- 
formed to the statute, and had therefore 
no title under the statute. 

,V. That his title at common law was 
under the facts disclosed in this case, equit- 
ably assigned to the manager of the Na- 
tioual Theatre, Boston. 

VI. That the facts however, showing 
such transfer, were only averred in the an- 
swer upou information, and that therefore 
the defendant could not avail himself of 
them on this motion ; that if proved, they 
would be conclusive at the hearing. 

This motion to dissolve the injunction, 
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was accompanied by another to increase 
tbe amount of the bond, which the court 
had required at the time of the issuing of 
the injunction, to secure the defendant 
against any damage he might sustain on 
account of it. The court ordered the in- 
junction to be dissolved unless a bond in 
the penal sum of $3000, to indemnify and 
save harmless the defendant, was given by 
tbe complainant in 10 days. 

The cause was afterward heard before 
tbe Hon. Murray Hoffman, Assistant 
Vice-Chancellor, on its merits, after proofs 
taken, and the hill was dismissed princi- 
pally for want of jurisdiction. 

CCURTOF COMMON PLEAS 

Before the Hon. M. Ulshofffer, and 
Judges Ingraham and Inglis. 

McSorley v. Leary and Hoey — March 
9, 1843. 

A. was executrix and B. and C. were executors of the 
estste of D. A. with tbe assent of C. obtained from 
E. the loan of $100 on her promissory note, with 
which she paid a claim due the « state of D — A. af- 
terwards married, and B. snd C. ihirtupon took 
upon thimseUes the administration of the estate: 
On A.'s note becoming due, B. and C took up the 
same by giving a fresh note, uiieieby the ettatt qf 
Z). vromistd to pay the $100 and interest. On the 
trial of the cause the plsimifl was nontuireri, with 
leave to move to set it aside on a esse to be made, 
Ac. — Held, by Mr. Justice Ulshoiffkb— (Ikgljs, 
concurring, )ihat as the $1(0 uasongmall) b« now- 
ed to pay a debt of the estate of D., and as B. and 
C. assumed the loan as executors, they become lia- 
ble to the pa\ ment thereof, unh as they can j rove a 
want of asset*:-- Held, also that the onvs probandi 
rests upon the defendants, slihough stud individu- 
ally ami although they gave the note aatxtcuturs. 

Per Mr. Justice Ingbaham.— As the loim of the note 
shows an intention to mske D.'e estate liable to the 
debtor in the place of A., it ta r<ot an admission of 
aetata, that therefore the plaintiff is bound to show 
assets before he can hold the defendants liable. 

Assumpsit on a promissory note made 
by the defendants as executors of the es- 
tate of John McSorley, by uhich note *• The 
estate of John Mt Sor/ty promised to pay 
the plaintiff $100, with interest, twelve 
months after date, &c." Tbe declatation 
contained only the common counts for 
goods sold and delivered for work, labor 
and services, and the common money 
counts, and a count upon an account stated. 
Plea: general issue, with notice of set-off. 
At the trial before Ingraham, J., in De- 
cember term, 1842, it appeared that Eliza 
McSorley was executrix, and defendants 
were executors of the estate of John 



McSorley, deceased, that some time after 
the death of the deceased, Tbomas ik 
Sorley, to whom the deceased w as index- 
ed, threatened to sue the executors unless 
they satisfied the amount of bis clsis*. 
That to prevent the estate from bein? 
sued, and to satisfy the claim of »:; 
ThomaB McSorley, the executrix, aciir? 
under the advice of defendant Hoey, ap- 
plied to the plaintiff to obtain tbe loan c* 
$100, which the plaintiff loaned her, and 
for the repayment of which she R*ve his 
a negotiable promissory note. That the 
money so borrowed from plaintiff* was ap- 
propriated to the satisfaction of the claim 
of said Thomas McSorley, snd that the 
deceased was not indebted to the plaintiff 
at the time of his desth, nor at any time 
prior to the money being borrowed from 
him. It also appeared that the executrix 
subsequently married, and thereupon ibe 
defendants took the exclusive manage- 
ment of the deceased's estate. That on ibe 
promissory note made by the executrix 
becoming due, it was taken up by tl e de- 
fendants who gave the plaintiff therefor tbe 
promissory note on which this suit was 
brought, and that there was now due on 
said note a balance of $105 79. On these 
facts the defendants counsel moved for a 
nonsuit, which was resisted by the plain- 
tiffs counsel. The learned Judge, how- 
ever, gratited the motion with leave to 
plaintiff to move to set it aside on a case 
to be n ade, either party to be at liberty to 
turn the case into a bill of exceptions. 

White now moved accotdingly. FirstJy. 
The debt, for the recovery of which ibis 
action is brought, having been contracted 
subsequent to the death of the testator, the 
estate of the deceased is not chargeable 
with it so far aa the plaintiff is concerned. 
Secondly. If there has been an under- 
taking, or promise express or implied cm 
the part of the defendants upon a sufficient 
consideration to pay the demand in ques- 
tion, they are personally responsible. 
Thirdly. The money which is sued fnr 
having been borrowed for the purposes cf 
trust which the defendants had assumed as 
executors of the will of the deceased 
and their acts; one of them advieing the 
borrowing of the money at the time by his 
co-executrix, and both of them when sub- 
sequently takiug the estate into their own 
exclusive management, recognizing the 
debt, and giving a written promise for its 
payment ; all these circumstances are suf- 



THE NEW-YORK LEGAL OBSERVER. 



411 



McSerley v. Leary and Hoey. . 



ficient to establish at least an implied aa- 
sum|>ait nn the part of the defendants to 
pay the debt ; and the original loan, and 
the giving up of the original note, are a 
sufficient consideration to support it. 
Fourthly. The note as given by the de- 
fendants, is an express promise or under- 
taking on the part of the defendants that 
the money shall be paid, and the conside- 
ration just mentioned is sufficient to sup- 
port it. Fifthly. The note is a sufficient 
promissory note and may be received in 
evidence under the money counts; and 
Lastly. On the grounds above stated, the 
plaintiff was entitled to a verdict for the 
amount of the note in question, and the 
judge erred in ordering a nonsuit which 
should now be set aside, and judgment 
entered for the plaintiff for said amount 
and costs. In support of his argument 
the learned counsel cited 2 Williams on 
Executors; 5 Moore, 252; 1 Hill, 256 ; 2 
JHU, 663. 

Bixby and Sherman, contra. The non- 
suit was proper. Firstly. Because there 
was no privity between the plaintiff and 
defendants in the original consideration or 
loan, and therefore the defendants were 
not chargeable on the common counts. 
(See Chitty 9 s Pleading, 333, note; 4th 
edition of 1825; Chitty's Pleading, 341, 
note 2.) Secondly, liecauae the instru- 
ment produced in evidence by the plain- 
tiff is a special agreement and not a pro- 
missory note, and is not evidence under 
the money counts ; and Thirdly. Because 
the agreement produced, if valid for any 
purpose, is only an agreement by defend- 
ants to pay from the assets in their hands 
as executors, and the plaintiffs remedy 
against them must be either a suit in the 
character of executors or accounting be- 
fore the surrogate* (10 Wtnd. 516, 675: 
6 Wtnd. 637.) 

Gur. ad vult. 
Ulsh )EPPer, J. — My Impression is that 
the nonsuit in this case was not properly 
granted, and that the plaintiff was pre- 
sumptively entitled to recover. 

The one hundred dollars originally bor- 
rowed by Mrs. McSorley of the plaintiff, 
was to pay a debt of the estate now repre- 
sented by the defendants, and when the 
defendants assumed the loan it was in fact 
making the original payment by the estate, 
or recognizing the debt created for the 
purpose of such payment. When the de- 
fendants however, took up Mrs. McSorley's 



individual note, and assumed the payment, 
they did so as executors and in the name 
of the estate. Still when an executor 
gives a note as executor or in behalf of 
the estate, the legal presumption from such 
note is that the executors upon the pre- 
sumed assets of the estate, promised to 
pay, and they may be sued individually. 
(13 Wend. 557.) I consider the note now 
in suit the same as an ordinary note paya- 
ble to the plaintiff and signed by the de- 
fendants as executors. They can be re- 
quired to pay such a note given by them 
as executors for the estate, unless they 
prove a deficiency of assets, and this 
destroys the consideration as to their per- 
sonal liability. The onus probandi in such 
a case rests upon the defendants, although 
sued individually, and although they signed 
as executors In behalf of the'estate. 

When an executor thus subscribes a note 
he impliedly and individually assumes that 
there are assets, and he must pay the note 
or prove a want of consideration. 

The present is a strong case of equity 
in favor of the plaintiff The defendants 
ought to be held liable under the circum- 
stances unless they relieve themselves by 
returning Mrs. McSorley's note and by 
proof of no assets. 

Inglis, J., concurred. 

Tngraham, J. — If the note in suit had 
been a promise made by the executors as 
executors to pay the amount of it,' then the 
evidence would be sufficient to throw upon 
the defendants the burden of proving that 
they had no assets onder the case of 13 
Wend. 557. The peculiar form, however, 
in which this note was written, appears to 
negative the idea of liability on the part 
of the executors. They gave a note or 
memorandum, showing the intention of the 
parties to be, to substitute the estate of 
McSorley as the debtor in place of the 
widow, who bad given the note. Such a 
paper is not an admission of assets in their 
hands as an ordinary note would be, and 
therefore I suppose the rule in 13 Wen- 
dell would not apply, but the plaintiff 
would be required to show assets at least 
before he could hold defendant liable. 

Motion granted. » 



Hogarth'* Opinion of Genius.— "I know of no 
such thing as genius," said Hogarth to Mr. Gilbert 
Cooper; "geniua ta nothing bu* labor and duV 
gence." 



412 



THE NEW-YORK LEGAL OBSERVER. 



"English Casea.-Rdi»n t. Russell. 



jsttauap eases* 

COURT OF COMMON PLEAS. 

Before Sir Nicholas C. Tindal, C. J., 
and Judges Coltman, Erskine, Mauls 
and C res well. 

Edsall v. Russell. — Mxchatlmat Term. 
Nov. 18, 1642. 

LIBEL. PLEADING. — INNUENDO.— JUSTIFI- 
CATION. — CHARGE OF FELON*. — MALA 
PRAXIS. 

The first count charged the defeiidant with saying of 
tlM plaintiff, " He killed my child ; if was the 
saline draught that did it;" with innuendo, that 
the plaintiffhad been feloniously guilty of killing 
the child; not alleging that the plaintiff was an 
apothecary at the time he attended the ehild in its 
sickness. The plea defended thst the plaintiff did 
injudiciously, indiscreetly and improperly adminis- 
ter the medicine aforesaid, and that the death 
of the child was acceletated thereby. Plea held 
bad ; for, as the declaration did not lay the special 
damage that the defendant was an apothecary, 
the gist of the charge was the manslaughter, and 
the plea only answered the charge of me/a praxis 

The second count charged the defendant with saying 
that the plaintiff " had madu up medicines vrong 

.•!_ .._L .~._ I »..«..• .11 Faaa.*. ._>.f£A tkttl Ymi»I «A«l/\l«alf 



through jealousy i" Innunido, thst from jealousy 

J ! ~iproper motives, he had made up the medi 

rioes which he had administered to the said child. 



and improper motives, he bad made 

rioes which he had administered to i..~ .... 

Special damage occurring after he became an apo- 
thecary. Count held bad, for, as tbe declaration 
did not allege that tbe plaintiff was an apothecary 
at the time of com mining the grievance, the gist 
of the charge was the indictable offence ; and no 
indictable offence had been laid, for tbe words in 
the count would not make a sufficient charge 
upon an indictment, as no death waa alleged to 
have ensued, nor any harm to have happened ; 
and the complaint is merely of mala praxis 
Semble, a charge of administering wrong medi- 
cine does not of necessity include a charge of 
assault. 
The third count laid, that the plaintiff waa an apo* 
thecary at the lime, Ac, and charged the defen- 
dant with having said, "He (the plaintiff) has 
given my child too mueh mercury, and poisoned 
it." The plea defended, thai tbe plaintiff did give 
the child too much mercury. Plea held bad, for 
the defendant did not conftss and avoid, but ex* 
t roc ted a particular and insufficient part of ibe 
charge, and justified that part only. 

Action for libel. Demurrer. The de- 
claration stated, that the plaintiff bad, at 
the request of tbe defendant, attended a 
certain child of the defendant's, which 
was ill, with a view to cure such illness, 
he. ; and with that view, and with tbe con- 
sent and permission of the defendant, had 
made up and administered to the said 
child, in a proper and careful manner, 



and to the beat of the plaintiffs k*on 
ledge, certain medicines, and, asmi; 
others, 8 saline injection ; and that after 
wards, the child died of its sickness an 
illness ; and (first count) that, before and « 
the time of tbe happening of tbe specbi 
damage, the plaintiff was an apothecarj 
and the defendant intending, &c, in t 
certain discourse, &c, falsely and m%h 
ciously spoke of and concerning tk 
plaintiff, and of and concerning the a* 
ministering of the said, &c, the fallow- 
ing, &c, i4 He killed my child ; it was u» 
saline injection that did it," (with innoe> 
doe as to the parlies intended) ; roeanisf 
thereby that the plaintiff bad been six 
was guilty of feloniously killing tbe said 
child by improperly and with groea ig< 
norance, and with gross and cnlpmob 
want of caution, and without due Tegari 
to the safety of the said child, administer 
ing to it, &c. 

. Second count, that the defc 
dant, in a certain other discourse, in ts 
presence and hearing, &c. f spoke to. 
published of and concerning. &c " ft 
made up the medicines wrong tbro*p 
jealousy, because I would not allow to 
to use his own judgment,* (with the p 
per innuendoes,) thereby meaning ute 
tbe plaintiff had intentionally, and fa» 
jealousy and improper motives, made q> 
tbe medicines which he bad administered 
to tbe said child in a wrong and improper 
manner, and that such medicines were 
to tbe knowledge of the plaintiff, uu« 
and improper to be administered j }) 
means of the committing of which grw< 
ances, (special damage,) J. B. afterward 
and after the plaintiff had become w 
apothecary, and while be continued, fc 
to wit, on the day and year aforesaid, re 
fused, &c. 

' Third count, that before and at iN 
time of committing tbe grievance herea 
mentioned, &c, the plaintiff was an apo 
thecary, and tbe defendant, in a certtfl 
discourse, spoke and published of a* 
concerning, &c, •' Mr. Pitcher told ro 
that he (the plaintiff) had given my chii 
too much mercury and poisoned it, othei 
wise it would have got well," (with inn« 
endoes) ; meaning thereby that the plain 
tiff had, either from ignorance or inatteu 
tion and want of caution, administered t 
tbe said child such an excessive quantit 
of mercury, that the said mercury acted i 
a poison, and caused the death, Ace*; b 
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means of which, &c, tbe plaintiff is injured 
in his name, &c. Pleas. — Fifth plea : as 
to the words in the first count, actio nan 9 
because* before tbe speaking, &c, the 
plaintiff professed himself to be an apo- 
thecary, duly entitled and qualified to act 
as such ; and the defendant, on the faith 
of the plaintiff's being so duly entitled and 
qualified, suffered tbe plaintiff to attend 
the said child, and to administer such me- 
dicines as might, under tbe circum- 
stances, be proper ; and the plaintiff did 
then injudiciously, indiscreetly, and impro- 
perly, and contrary to his duty in that be- 
half, administer a certain saline injection 
to tbe child of tht\ defendant, and the 
child thereupon, and immediately after 
the aforesaid injection bad been adminis- 
tered, was thrown into violent convul- 
sions, and then lost his speech, sight and 
hearing, and effusion upon the brain and 
lockjaw then also supervened, so that 
the child shortly after died ; and, fur- 
ther, that the death of the child was 
caused and occasioned, or greatly accele- 
rated, by the aforesaid saline injection, 
wherefore the defendant did, afterwards, 
speak and publish, &c, as he lawfully 
might, for the cause aforesaid. Sixth 
plea : as to speaking and publishing so 
much of tbe words in the second count 
mentioned as imputes to the plaintiff the 
hating administered to the child impro- 
per medicines, actio no* ; because, before 
the speaking, tbe plaintiff professed him- 
self to be an apothecary duly entitled, &c, 
and the defendant, on the faith, &c, did 
suffer and permit, &c. ; and the plaintiff 
did then, and contrary to his duty in that 
behalf, administer divers large quantities 
of medicine, the same being then of an 
injurious nature, and unfit for the com- 
plaint, wherefore the defendant did 6peak 
and publish the words, as he lawfully 
might, &c. Seventh plea : 88 to tbe 
speaking and publishing of so much of 
the words in the last count mentioned, as 
imputes to the defendant having given 
the child too much mercury, actio turn; 
because the plaintiff, before the speaking, 
&c, professed himself to be an apothe- 
cary, and the defendant, on tbe faith, &c, 
suffered him to attend the said child : and 
the plaintiff did then wrongfully and impro- 
perly, and contrary to his duty, adminis- 
ter divers large quantities of mercury, to 
wit, fifty grains, the same being an exces- 
sive proportaasi thereof, having reference 



to the then state and condition of the said 
child ; wherefore the defendant did after- 
wards speak and publish, &c, as he law- 
fully might, for tbe cause, &c. Demur- 
rers to these three pleas. — To the fifth : 
that it is jio. answer to the first count, 
because it assumes to answer tbe words to 
which it is pleaded in a different sense 
from that in which they are alleged to 
have been spoken, and because, by the 
rules of pleading, tbe defendant cannot 
sever and disjoin the sense and meaning 
imputed by the innuendo from the woids 
themselves to which that innuendo is 
annexed ; and for that the said first count 
charges the defendant with having impu- 
ted to the plaintiff the crime of man- 
slaogbter, by administering, &c, with 
gross ignorance and gross want of cau- 
tion ; whereas, the fifth plea does not 
justify such charge, but sets up in an- 
swer only tbe alleged circumstance of the 
medicine having accelerated the death, 
&c. As to the sixth plea: that it is not* 
pleaded, nor does it assume to justify 
the words in the second count, in the 
sense and meaning in which they are al- 
leged to have been spoken, for that the 
charge in the said count is not divisible, 
and the defendant cannot, by the rules of 
pleading, assume to answer a part thereof 
only. And as to the last plea : that it is 
not pleaded to, nor does it assume to 
justify the words in the last count in tbe 
sense and meaning, ere, for that the 
charge is not divisible, and the plaintiff 
cannot ass Q roe to answer a part thereof 
only, and that the plea does not justify 
the speaking of the words in tbe last 
count; for the complaint of the plaintiff 
is, not that the defendant published that 
the plaintiff had given the defendant's 
child too much mercury, but that the de- 
fendant falsely published that the plain- 
tiff gave the said child so much mercury 
that it was poisoned ; and the *aid allega- 
tion cannot be split and severed, &c. 
Joinder*. The demurrer came on to be 
heard this day, and it was argued by 

Ckannell, serjt., for the plaintiff. — If I 
succeed in showing that all these pleas 
are bad, it will be insisted upon, on the 
other side, that the declaration is also in- 
sufficient First, therefore, of the de- 
claration. In the first two counts of it 
there is not any allegation, that, at tbe 
time of speaking tbe words complained of, 
the plaintiff was an apothecary ; and the 
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special damage laid in the second count 
is, that, after he became an apothecary, a 
certain person refused to employ him. If 
that be not a sufficient allegation of 
damage, I submit, that the words are ac- 
tionable in themselves. First, suppose be 
was no apothecary at all, tlie question is, 
whether the words which charge this 
plaintiff (though no apothecary) with at- 
tending this child upon his promise and 
undertaking, and with having been guilty 
of gross negligence and ignorance are not 
actionable. [Tindal, C. J. — Must you 
not show that, if the plaintiff was no apo- 
thecary, the words amounted to a charge of 
manslaughter ?] Yes, or some other in- 
dictable offence, and here is the innuendo 
attaching that meaning. The deceit prac- 
tised in pretending to be an apothecary 
when he was not so, cannot make any dif- 
ference, for the distinction taken in all 
cases of medical attendance is this, whe- 
ther the mischief arose from error in judg- 
ment or gross want of caution aud negli- 
gence I Thus a man is made criminally 
liable, whether be be an apothecary or 
not. Then for the plea to this count. The 
defendant assumes to answer the charge in 
a sense different from that in which it is 
made, for the plea only defends the charge 
made against the plaintiff as to his having 
acted injudiciously, indiscreetly, improperly 
aud contrary to his duty. So it was held 
in Mountnty v. Whatton, (2. B.T& Adol. 
677,) where the libel was beaded, " Horse- 
stealer," the innuendo averring the inten- 
tion to impute felony, the plea was " ex- 
cept as to the words horsestealer, &c." 
On demurrer the court declined to decide 
whether this libel was divisible; but 
they held, (Parke, J.,) " That here it is 
charged in the declaration that the libel 
imputes felony to the plaintiff; the defen- 
dant confirms that by bis plea, and only 
justifies by alleging circumstances of sus- 
picion. Such a plea is no answer." So 
here a part of the charge is severed, and 
the part justified is no felony at all ; this 
plea, therefore, is no answer to our first 
count, the gravamen of which is a felony. 
Now to the second count. It is true that 
there is no innuendo in it imputing a 
felony, but the facts show the plaintiff lia- 
ble to be indicted for an offence. There 
is no distinct statement, that through 
means of the medicines the child died : if 
there had been, the offence charged would 
have been manslaughter. But here was 



a duty imposed upoo the plaintiff to at 
tend to the child/ and the count impure 
an intentional and improper admimsierim 
medicines. | Tindal, C. J. — The couni 
imputes a wrong making-up ; that maybj 
consistent with the fact, that the tnedi 
cines when administered did good.] 1 
submit that the fair construction of tkij 
count is, that the plaintiff both made up 
and administered the medicines improper- 
ly j and in that case an indictment would 
lie for an attempt to commit a misde- 
meanor. [Tindal, C. J. — There is not 
any allegation of administering me- 
dicines likely to do harm; the count 
only imputes mala jrrazi* ; and Lord Halt 
says, that is an indictable offence only 
when it does harm.] An indictment might 
have been framed in this ewe, either 
charging an assault or a breach of duty. 
Cases of assault on the part ©f medical 
men have occurred, even where there dm 
been the patient's consent, as in R t. 
Ronntki, (I Mood. C. C. 12.) On to 
ground, therefore, this conduct may be 
matter of an indictment. [ M aolb, J.—" B 
hard to say, that, if, where death had 
ensued it would be manslaughter, it will be 
an indictable offence when death does 
not happen, as in the case of careletwj 
throwing a bale of goods out of a kip 
loft. Erskinb, J.— The difficulty bereft 
that wrong mixing is no assatHt ; there* 
no allegation, as in the case of R~ *• *'" 
sinski, that the plaintiff ever touched & 
patient] Then for the third count. Tbe 
allegation is indeed there of the pkm 
being an apotheeary, but the plea only jus- 
tifies so much as goes to the administe"^ 
too much mercury, and is no answer to toe- 
charge in the declaration, namely, that the 
mercury was administered intention* J* 
and that the child was poisoned. J»» 
plea otily excuses an error of judg^eDt 
The three counts therefore are good, a*a 
the pleas to them insufficient. 
• Tatjourd, serjt., for the defendant, 
contra. — The pleas here are all go* • 
The complaint against the plea to tn 
first count is, that the defendant nw 
pleaded only to the words, and not to t 
innuendo; but I submit that i» •"*** 
We need not justify the sense which i^ 
jury may put upon the words. The** 
many old authorities to show that we <j » ; 
need plead to the words when w» 
meaning is plain. [Tindal, c * *"~ 
" Killing" ifl a word of dubkwit ***** » 
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» plaintiff says, by the innuendo, that 
i defendant said of the plaintiff that be 
lied wrongfully. '•« Killing," by itae\f, 
not vorab*l*m artit, like the word 
murdered."] He then referred to Cram- 
eWe Case, (4 Rep. 14.) [Tindal, C. J. 
-The words spoken must import a legal 
(fence ; if they do not, you must pray in 
id of the innuendo as in this case, and you 
hould have answered it all.] If that be 
r>, then it is submitted that the' facts an- 
wered in the plea do amount to a felony, 
►e cause the plea defends the charge that 
he , plaintiff administered the medicine 
' so that the child died," and also says 
hat the desth was " accelerated" by the 
laid medicine. The plea, therefore, au- 
twers the declaration. Then for the se- 
cond count : that is bad, and therefore it 
is not necessary to consider whether the 
plea be good or not ; for suppose the se- 
cond count put into the form of an in- 
dict merit, with all its innuendoes, there 
Aould be no punishable offence set forth 
Lt cannot be said to include an assault, for 
there is nothing to show that the plaintiff 
touched the child, or forced it to drink the 
medicine, and the word " administer" can- 
not be made to bear that construction. 
This word has a specific meaning, and 
it is used in a highly penal statute, 
Lord Lansdowne's Act. [Mawle, J. — 
If he were to put the poison into broth 
and say •' your broth is ready,"-— that 
would be administering. Tindal, C. 
J., and every indictment for murder in- 
cludes an assault ;j but it is not so of ne- 
cessity in indictments for manslaughter, as 
sometimes happens in the manufacturing 
districts, where the death is occasioned 
through the prisoner negligently holding a 
rope, or not calling sufficient force to aid 
him in turning a winch, by which the de- 
ceased is drawn up to some loft or upper 
Boor of a factory. Then, as to the " mix- 
ing 1 ' of the medicine only, it is impossible 
to call that a misdemeanor. The remain- 
ing question is, whether the plea to the 
third count is good. I submit that it is 
sufficient as to some one important fact 
which it undertakes to justify; and the 
defendant has a right to justify so much of 
the complaint as tefera to giving improper 
and excessive medicine, and to leave the 
rest of the charge upon the general issue. 
Why should not the defendant have an 
opportunity of justifying so much of the 
charge as be can justify, aa in Clark v. 



Lawson? (6 Bing. 266 and 537.) He 
says, in effect, if I imputed a bad motive 
I was wrong, but the facts are true arid the 
damage has happened. [Maule, J. — That 
is matter in mitigation of damages. If 
you plead to justify, you must plead to that 
which is a cause of action.] 

Channel, serjt., contra. — (He was direct- 
ed tojconfine himself to the point whether 
the second count on the face of it, imputed 
an indictable offence.) Making up the 
wrong medicines is of itself improper, 
and the offence is complete hy the admin- 
istering of them. The declaration states 
that the defendant said that the plaintiff 
not only made up, but administered to the 
child, and it states as to the making up, and 
necessarily imports as to the administering, 
that the unfitness was to the knowledge of 
the plaintiff, for words are to be understood 
in their otdinary sense. The old doctrine, 
by which all wotds are construed in mitiori 
tensu, has been long exploded. Bt sides, it 
is said that he did it through jealousy and 
improper motives. Upon the whole then 
this count means that the defendant said 
that the plaintiff knowingly administered 
improper medicines through bad motives ; 
and this is an indictable offence. 

1 iNDAL, C. J. — I think the first count 
good. " Killing," when explained hy the 
innuendo to mean a felonious act, is suffi- 
cient to constitute an offence, and the ques- 
tion therefore is, whether the plea is a 
sufficient answer. The couut charges the 
defendant with saying that the plaintiff 
feloniously killed the child through gross 
negligence. That on the face of it is a 
charge, that the plaintiff through want of 
care was guilty of manslaughter. Now 
the defence which the plea sets up is not 
by confession and avoidance. He must be 
taken to confess that he used words amount- 
ing to a charge of manslaughter, but the 
words which he defends, are words respect- 
ing neglect as to caution only, and not 
words amounting to manslaughter; for not 
every want of care in tending a sick per- 
son will amount, if the issue of the disease 
be fatal, to manslaughter. What the de- 
fendant states thereto! e, and justifies, is 
no more than a charge of want of judg- 
ment, instead of defending such facts as 
amount to manslaughter. I think, there- 
fore, that the plea to the first couut is had, 
because it confesses the charge made, and 
does not avoid it. For the second count, 
I think that cannot be supported ; for the 
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words imputed in it to have been spoken 
were not spoken of the plaintiff in his trade, 
and they do not amount to an indictable 
offence. Such offence ought to appear 
very clearly stated by necessary averments 
or by words. I think they do not do so 
here. The words are " through jealousy." 
No injury is alleged to the child, only that 
the medicine is made up through jealousy. 
I cannot see bow an indictment can be 
framed for this offence, where death has 
not ensued, merely because it was mala 
prams; the judgment must be for the 
defendant on the second count. For the 
third, the plea is bad, because the answer 
of the defendant is as to so much as imputes 
having given too much mercury, &c. He 
does not confess the subject matter, and 
avoid it, but be extracts a part of the 
charge respecting giving too much mer- 
cury, instead of respecting poisoning, and 
puts his own sense upon it and then justi- 
fies. The plea is therefore bad. There 
must be judgment for the plaintiff on the 
f third count. 

Coltm an, J. — I am of the same opinion. 
CromweWs can is to be distinguished from 
this in the first count. For here the de- 
fendant does not, in his plea, show the 
court any thing by which they can collect 
that he used the words in a different sense 
from that imputed to him ; but be only 
states matter which is quite equivocal. For 
the second count, I cannot say that the cir- 
cumstances stated, are sufficient for the 
court to notice, that this was an indictable 
offence committed. 1 also think the plea to 
the third count bad, for the reasons given 
by my lord. 

Erskinb, J. — I think so too. The first 
count is good : it charges an offence, and 
the innuendo charges that the words impu- 
ted meant the offence of manslaughter. 
The defendant confesses the imputation, 
and says he was justified in making it ; but 
taking the imputation to mean a felony it 
certainly is not justified. The defendant 
ought to have gone on and shown that he 
did not use the words in the sense imputed. 
The second count is bad, because it does 
not show any allegation, that there was 
any administering medicine with the intent 
to injure the child, nor that any injury had 
- come to it in consequence of what was 
done. The third count is good, and the 
plea bad, because it only justifies so much 
as conveys no imputation. 



Maulb, J.— I am of the same opinioi 
The first and third counts are good, ti 
second is bad ; the second is bad, becta 
it only states that the defendant chargi 
the plaintiff with making up mediciw 
wrong through jealousy, meaning that h 
bad through improper motives madeij 
and administered them. It amounts ii 
effect to charge, that the plaintiff adrotDis 
tered wrong medicine to a child, not thai 
he intended to do barm or did barm. Then 
it cannot be said that this is a charge ol 
assault; for administering medicine d<* 
not of itself amount to an assaulr. For 
the pleas to the first and third count*: tl» 
words are stated io those counta to men 
what amounts to a felony ; and the pleas 
do not select any thing from these counts 
which amount to a cause of action. Id 
the first, the defendant takes upon him*!! 
to justify, and does not do so. HeiioHi 
saying that he administered with gross 
negligence, &c. ; perhaps be was oisbl* 
to disprove that. So also the plea totbe 
third count is bad for a similar reasoo.- 
Judgment for the plaintiff on the fa* *} 
third counts, and for the dtfadmt »» 
second count. 



MISCELLANEOUS. 



A Fortunate Attorney .—Then an il*«P •. "£ 
rider* bit; number of etlornies and bnmit«» m w 
Q.ueen'8 Bench Prison, in England. 1 <** ""JJ 
nay thai in the great majority of cat* ibe iaonn» 
were without practice, and the bamatiii m*** 
before their entrance. Some of the former, bow* 
manage to raise a tolerable business wiimn tM m 
of the prison. Strange, as it may appear. » « 
sometimes happen that persona bate w «aw «** 
prosperity in life to their incarceration in tfte w*» 
Bench. One remarkable instance consul* «umn my 
personal knowledge. The party waa a tarns* 
but had never in hia life had a amale brief « D ' 
bag. I am not sure, indeed, having no ass w* 
whether he had a bag at all. He was sent tawj 
tate for ten or twelve months in the bencn. ^ 
there, he contracted an imimacy with one q 
prisoners of some station in society, and °«J^ iMl 
able wealth, though, through some illegal WftS 
temporally deprived of it. The case was W I aa* 
the briefless barrister, and, hsving sbundam n 
on hia hand, he made b.maelf master {* ""J, 
and eventually gained the auit for bis «*"'» $ 
this circumstance he attributed his great auw*- 
hia profession. 

Johnson on Truth.— A lady, pioaid b H K- 
acrupuloua advocacy of truth, once aaseneo ^ 
tie variations in narrative most haDoen a 



in vanaiione in narrative mw» umv sT mmtehiu-" 
times adey. if one is not perpetually w *"%?*• 
Johnion: •« Well, madam, aod yoo assi« « JrJ, 
petually watching. It is more from cs« t 
about truth than from intentional \fW> "" 
so much fclsshood in tb« worJd." 



DIGEST 



CASES REPORTED. 



[For Index to the principal matters, see ante, p. vii] 



ACCOUNT STATED. 

Vhere among merchants an account is rendered and 
retained without objection, it amounts to an ac- 
knowledgment of the correctness thereof as an ac- 
count stated. Allen and another v. Stevens et al. % 

369 

fa recover on an account stated, it is not sufficient 
to prove that in a conversation the defendant ad- 
mitted owing the debt, the account stated must be 
proved. Roberto v. ElUwort h, 334 

ADMINISTRATION. 

Where A. assisted B. to take possession of an intes- 
tate's estate, and received monies claimed by B. as 
belonging to her, and delivered same to B., and ihero 
was evidence to show that A. must have known 
that B. was not entitled thereto, A. ia personally 
liable to the public administrator for such monies as 
came to his hands. Poet v. Ketehum, 261 

Where there was no objection to the equity jurisdiction 
in the defendant's answer, it ia too late, on appeal, 
to insist that the plaintiff's remedy was at law. ib. 

ALIEN8. 

An alien cannot bo enlisted in the army of the United 
States. In re Rote, 340 

APPORTIONMENT. 

Mode of app onioning rent under the statute for widen- 
ing the streets of the city of New- York. Poot v. 
^gan, B9 

APPRENTICE. 

Wtere P. agreed to serve S. as a typo-founder, for one 
year, and was to bo paid for his services at a fixed 
weekly; sum. and he continued to work for him six 
months, ana on one occasion when P. applied for 
his wages, S* informed him he might leave, and P. ac- 
cordingly loft :— Held, that P. was entitled to his 
wages up to the time of his leafing. Pelouze v. 
Stewart, 170 

ARBITRATION. 

Where referees adjourn the hearing of their own mo- 
tion, or it ia aijourned, with the consent of both 
parties, beyond the term next after their appoint- 
ment, they do not thereby lose the power of after- 
wards proceeding in the cause. People, es relat. 
Rutier, v. Judge* of the N. V. Com. Plea*, 178 

An arbitrator cannot administer an oarh to a witness 
examined in a matter referred to him, it moat be ad- 
ministered by a judge or justice of the peace. In re 
•rUlr^ion of WeUe and Collier, 189 

53 



The party being present and not having objected, does 
not operate aa a waiver. • ib. 

In an action on me award, such objection would not 
be available. ib* 

After motion to set aside report of referees has been 
denied, with costs, defendant may open report to 
contest case on merits, if laches are excused or ex- 
plained. Peterkin v. Colheal, 219 

A cauae, and all matters in difference, being referred 
to an arbitrator, pending a demurrer, the arbitrator 
ia authorized to dispose of the demurrer. Mathew 
v. Davie, 266 

Enlargement of time by arbitrator. Computation of 
Kerr v '. JeeUm, 966 



ARREST OF JUDGMENT. 

In an action for delivering goods to a purchaser with- 
out receiving payment for them, the declaration, 
after selling; out the terms of the employment of the 
defendant by the plaintiff, alleged that it was tbe 
duty of the defendant, aa broker, not to deliver the 
goods without the price thereof being paid to him, 
the Court arrested the judgment. BoormanetaL 
v. Brown, 93 

Declaration bad for not disclosing sufficient executed 
consideration for promise made by defendant subse- 
quent to contract. Roeeorla v. Thomas, 220 

ASSIGNMENT. 

Assignment of judgment collaterally secured on real 
eetate by bond and mortgage, passes collaterals. 
De Chant and Barton v. Graham et at., 76 

ATTORNEY. 

Purchase by attorney, though without fraud, set aside. 
Howell et al. v. Ransom, 10 

Attorn ies when retained, are not permitted to become 
bail for clients. Blankman v. BiUiker et al, 198 

Where it ie suggested that an attorney has been guilt v 
of conduct of a criminal character, the court will 
not call upon him summarily to anawer the mat ten 
alleged against him by affidavit. Robertson v. 

BAIL. 

If part only of common bail become epecial bail, or 
such special bail do not comprehend those who 
were common bail, plaintiff may except and pro- 
ceed on bail bond. Meyer r. If inser et oL, 201 

BANKRUPTCY. 

Fiduciary Z?«W».— Nature of, etc Ex p. Brown— 
Young- Tebbett*,U, J7ardi#on, 36. 



418 



DIGEST OF CASES. 



Residence.— What sufficient to support involuntary 
application. In re Human, 309 

Forma Pauperis.— Proceedings cannot bt conducted 
in. . In re Greaves, 213 

Schedule:— What necessary to set forth therein. In 
re Robertson, 20 

State insolvent law.— The bankrupt law suspends all 
action on the State insolvent laws. In re Bplmes, 
211. In re Barnes, 212 

Bankrupt's examination.— The bankrupt may be ex- 
amined before commissioner prior to decree being 
allowed. In re Lee, 83 

Cannot be cross examined by hia counsel, when. In 
re Bragg, 119 

Cannnr be examined to support or defeat decree. In 
re King, 226 

Evidence of bankrupt taken in chancery suit may be 
used against him. In re Bragg, 119 

Objections— What sufficient evidence to sustain ob- 
ject on* to a decree. In re Bailey, 18 

A creditor must prove his debt to entitle him to oppose 
allowance of certificate. lire King* . 22 

Proofs used in opposition to decree may be permitted 
to be used on bearing objections to discharge, eYc. 
In re Robert ton, 21 

!*«*.— Where a creditor's bill has-been filed, *»nd a 
receiver appointed to whom the debtor has assigned 
his estate and effects, and afterwards the debtor ap- 
plies for and becomes bankrupt, no lien is created. 
' In re Coster, 53. See contra, In re Allen, In re 
Hunt, In re Campbell, and In re Thayer, 115 

The application for delivery over by a receiver to the 

Smeral assignee, must be made to the Court of 
hancery. In re Coster, 63 

An attorney has a lien on notes placed in his bands 
prior to application for decree. In re Brown, 69 

Decree.— An application for a decree in invitum, will 
let in the creditors generally on the day appointed 
for hearing to pray lor a decree. In re Calendar, 

200 

Where petition for decree in invitum is denied on oath 
by bankrupt, and an order of reference is bad there- 
on, creditors must support their petition. In re 
Wilcox, 325 

The decree operates by relation to the time of filing 
the petition at least. In re Rust, 326 

The pendency of a creditor's petition for a decree, will 
not bar the right of the debtor to petition. In re 
Confield, 234 

Assignee.— The bankrupt's property vests in the as- 
signee, notwithstanding the delivery of a writ to the 
sheriff. But if property be levied upon before peti- 
tion filed, the creditor would have a lien or priority 
thereby. In re Rust, 326 

A petitioner is deemed a bankrupt from the time of 
his application for decree. In re Lee, 83 

A vault in the N. Y. Cemetery Co., does not vest in 
assignee. In re Ely, 131 

Hie aasignee is not entitled to a choae in action of the 
bankrupt's wile not reduced into possession. In re 
Snow et ux., 264 

A pew in a church cannot be set apart fqr the bank- 
rupt. In re Comstock, 326' 

What are and are not such necessaries as the as- 
signee may set apart for the bankrupt. In re Lud- 
low, 322 

Wife's separate estate, to. 

Liability of assignee to, pay ground rent and interest 
on mortgaged premises. Inre Banks, 250 

Necessaries to be set apart.— See " Assignee." 

Conveyance. — A conveyance bona Jlde made more 
than two montha prior to petitioning, for a fair con- 
sideration, is not vojd, though the bankrupt might 
have been insolvent at the time he gave same, if 
the creditor had no notice of aet of bankruptcy, or 
of the intention of the bankrupt to take the benefit 
of the act. In re Mitchell, 356 

What amounts to a fraudulent conveyance or assign- 
ment. In re Bouse, ' 348 

Creditors.— 11 Other persons ip interest," who are 

* considered such. In re King, 2L Inre Ely, 98 



Inventory.— In involuntary bankruptcy it is not me 

ceaaary to file inventory or list of creditors- /» n 

Ely, **i 

Injunction.— when granted, Inre Creditors of P«M 

Booth. In re Creation of Smith, ** 

Exp arte may be granted without notice. In. re SmA 
291. In re Carlton, **- 

Proofof Debts— Creditor muat prove his debt, pw 
to offering opposition to discharge of bankrupt, h 
re King. . . 2 

The president, dfco of a corporation trust be apec^ / 
ap oin led to prove debt Ex p. Johnson, and If* 
rous. In re Albany Exchange bank, J* 

Trading.— The purchasing and selling ma?, sad 
converting same into alcohol, and the sale ibe* 
of, and the purchasing of domestic animals, as: 
selling their flesh when fstted, is a sufficient trad** 
or retailing of merchandise to supi>ori an involus- 
tary decree. In re Creditors of EeUo, e* 

A person purchasing timber and manufacturing ear- 
rtagea therewith, is subject io an ^vereedemii 
a person using the trade ot merchandise, in re M 

1X» 

Where persons had been traders and had ceased i* 
be so, without any unequivocal act, sbowag iter 
had determined not to resume their tMssacaa, taey 
were considered tradere. Baldwin v. Bssssauovd 
Easton, * l 

Act of Bankruptcy.— Meaning of the wordtwekcwy 
in ihe I4ih eeciion of the Act. In re Creditor* tf 
frill and Smith, 1. In re Creditors of GatsrsM. 
Cromwell <f- Co. . * 

Fraudulent Aasiiroment of partnership effects. Un 
Creditors of QalbraUh, Cromwell 4- Co. 1 /* « 
Creditors qf Tower, 8. Baldwin v. Hosseau eM 
Easton, , , ., *• 

A voluntary preference m the absence of evidesa, 
that it was made in contemplation of bankrupt*!, | 
is an act of bankruptcy. In re Boot, 1* J 

The giving a warrant of attorney io a t creditor on 
which execution ia issued and hia Block and eoscti 
sold, is not an act of bankruptcy, unless such war- 
rant of attorney be given in contemplation ot hank- 
ruptcy. In re Johnson and Hatrous, J67- U \r% 
Bonnett, m m r , 3lQ 

An assignment for the benefit of creditors, made prior 
tobankrupt law coming into operation, is not an act 
of bankruptcy. Ia re Holmes, *" 

An aaeignment in conteti,plauon of bankruptcy, what 
constitutes. In re House, . . ** 

Petitioning Creditors' i?eft«.-The oath of ^nuonwj 
creditor to hia debt, unsupported by other leaumoof 
ia not where the preaumed bankrupt denies the ia- 
debtedneaa in itseli, eufficient to support decree. Xi 
re R&tttick* ** ^^ 

A trial by jury may be bad to teat validity of debt, « 
the court may decide it in a summary way. id- 
Debt contracted prior to thepaaaage of the act iri 
support adverse decree. In re Creditors of B* 
and Smith, _* 

A debt not due will support adverse decree. /»« 
Creditors of Tower, * 

A debt which ia certain and liquidated, though payib* 
infuturo will support a decree. In re King, » 
Withdrawing Proceedings.— Procevdiuno cannot be 
Withdrawn by toe bankrupt, without the consent 
creditors aod all persons interested, but nets' 
whether consent of assignee necessary. In re Oik 

Where a settlement baa been effected with the wae# 
of the creditora prior to deciee granted, the petit** 
may be dismissed. Inre Randall, 1* 

Discharge and Certificate. Eriect of as to foietg 
creditora. InreZarega, « 

A contingent claim not capable of proof, is sume*o> 
to enable the creditor to enow cause against da- 
charge and certificate of bankrupt. In re Ely, » 

A preference made in contemplation of the psseafled 
a bankrupt law, is a bar to the allowance ot * 
re Quackenhoss, * ™ 

Objections which might have bean made to o*crt 
waived siterthsallowwiPSthavsQl Inre Banks, ^ 
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rand is not to bo inferred, 274 

1 hat are proper books of account, to. 

r* ritnre it appeared that two assignments had been ex- 
ecuted in June, 1842, of real and personal estate, 
to be divided among creditors pro rata, such as* 
sienments were not preferences and a bar to a 
bankrupt's obtaining his certificate. In re Ely, 343. 
See also In re , 349 

'he concealment or bankrupt to avoid being arrested, 
thoiutb an act of bankruptcy, is no bar to his obtain- 
inir toia certificate. In re Ely, 343 

Content of Creditor:— Where the bankrupt is re- 
quired to produce consent of creditors, it is not ne- 
cessary for htm to come prepared on the day for 
showing cause. In re ■ • t 349 

Veis TViai.— The Die met Court has the power to set 
aside the verdict of a Jury, and to order new trial. 
In re Corse, 231 

Partnership.— Meaning of word insolvent, in 14th sec- 
tion* In re Hull and Smith, 1. in re Galbraith, 
CromxeU o> Co., 3. In re Johneon and Watrous, 
7 166 

After decree is allowed against partners, it is too late 
to dispute the fact of their partnership. In re Gil- 
bert and tjamphier. 327 

Creditor having elected to prove joint debt aa a sepa- 
rate debt, estopped from bavin* it placed in class of 
partnership debts. In re Miller, 38 

What constitutes a partnership, to. 

Parties cannot applv for joint decree after dissolution 
of partnership. In re Hartz and Pinner, 39 

All the partners in a firm must units to obtain a joint 
decree, to. 

A decree in bankruptcy against a member of a firm, 
works a diasoluiion thereof, and the assignee, and 
solvent partners sre tenants in common of the part- 
nership effects. In re Noreross, 100 

The partnership effects need not be set forth in detail 
in such case, the share or interest claimed by the 
partner in the estate is sufficient, ib. 

Notice of Act of Bankruptcy— Notice to sheriff 
or bailiff, ia not notice to the creditor Assignees 
of Boden v. Eaton, 17. Assignees of White «f Co. 
v. Halloway, ib. 

Dividend— A creditor ia not entitled to a dividend 
unless hie debt has been proved prior to the order for 
distribution passed, ana the day designated for 
making dividend. In re Milter, 180 

BILLS OP EXCHANGE. 

Figure put on an inland bill of exchange, intended by 
the party to be an endowment, i* obligatory on the 
endorser. Butchers* and Drovers* Bank t. Brown, 

149 

Where a bill ia made payable to the order of a firm, 
and one of the firm by mistake endorses it with his 
individual name instead of the name of the firm, 
and such bill is discounted by the bank, without 
discovering the error until a" ter the bill becomes due 
and is protested, a member of the firm may then 
correct the error, by making sn endorsement in the 
flame of the firm as first endorsers, and the holder 
can maintain an action in his own name against 
each of the other parties, upon the bill so endorsed, 

ib. 

A covenant by the holder of s bill of exchsnge not to 
sue the acceptor with a stipulation that the co- 
venant shall not impair the liability of the accept- 
or to the other parties to the bill tn their rnjht to sue 
the drawer, but that all the rights of such parties 
are fully reserved, does not discharge the other par- 
ties upon the bill from their liability to the holder ; 
and such covenant cannot be set up as a defence to 
sn action against 'he endorser upon such bill, ib. 

Where a sum of money has been paid by the acceptor, 
on such a compromise of the bi L and of other lia- 
bilities in an action againat the indoraer of such bill, 
the sun paid upon the compromise, will be applied 
ratesbly to the bill, and tfce other several items of 
indebtedness. ib. 



Where it wis alleged that a bill of exchange was 
\Jrawn on defendant and accepted for him by A. B. aa 
his sgeni, and it appeared, on beinu produced* to be 
drawn on the directors of a mining company of 
whom the defendant was one, which company had 
given a general authority to A. B. to scccri bills on 
their behalf. — Held no variance. Firth v. Bucking- 



BOND AND MORTGAGE. 

Reasonable expenses for travelling to examine proper- 
ty pnor to affecting loan thereon, does not render 
loan usurious.} Lynde v. Stoats* 89 

A bond dated end carrying interest prior to the actual 

Kyment of money, does not render it usurious un- 
* interest from date thereof, insisted upon by 
lender and pressed on borrower. ib . 

CARRIERS. 

ii ., D. & Co. gave a parol order to plaintiff for goods, 
but no mode of delivery was specified. Plaintiff 
sent a bill of parcels of the goods by post to M-7 D. 
& Co., and consigned the goods as camera, the 
goods were loat in tranrm'iu :— Held, that the plaintiffs 
were not prevented from maintaining an action 
againat defendants for the loss of ths goods. Coates 
v. Chopin, 399 

CHEQUE. 

Endorsement of by teller of bank, certifying the 
cheque to be good, equivalent to an ordinary accept- 
ance. Phcsnix Bank v. Bank of America, 26 

COMMISSION TO EXAMINE WITNESSES. 

On application on the common affidavit, to examine 
witnesses, where H appeared that the witnesses 
could not testify to any thing material to defence, 
and a doubt was caet upon the bonaJUks of the ap- 
plication. Motion denied, with liberty to renew ap- 
plication on papers disclosing legal defence which is 
expected to be proved by witnesses. Ablon and 
Boyd v. B&rbey, 164 

Commission will be allowed on giving security for 
Costs, or on paying money into cooit, ib. 

COPYRIGHT. 

Penalty ia recoverable for selling work, the copyright 
of which hsd hern secured, copies of which had 
been imported fronr England, purchased there, and 
sold in New York. D wight v. Appleton, 195 

What ia a sufficient compliance with the statute to se- 
cure copyright and to enable party to recover, ib. 

Authors' common law right to manuscript. before pub- 
lication. Jones v. Thome, 408 

Equitable relief lor invasion of author's common law 
rights, ib. 

CORPORATION. 

trespass will lie againat a corporation for seizing and 
converting goods, in the same manner aa formerly 
trover lay. Maud v. Monmouthshire Canal Co., 

287 

The power conferred by the lepialature on the corpo- 
ration of the city of New -York, authorising the 
construction of the Croton Water Dam. is a special 
franchise, made aS well for the private emolument 
of the Corporation as for the public good, and the 
Corporation are therefore fisble for damage oc- 
casioned by the unekillulneas or carelessness of their 
agents. Bailey v. The Mayor, Aldermen, <f«c., of 
New- York, 163 

The Water Commissioners are not state officers, to. 

Where sn action is brought in the Superior Court 
againat a corporation, and the plaintiff's demand ia 
reduced to leas than fifty dollars, the defendant is 
entitled to costs. Lewis v. Dry Dock Co., 20* 
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Liability of tne Corporation of toe city of New- York, 
for neglecting to repair culverts and common sew- 
ers. The Mayor, <fr. of Now- York r. Henry Air**, 

Where a corporation obtains the power to make end 
keep up a public square by a dietinct act of the le 
gislature, they acquire the right of making all neces- 
sary expenditures for the purpose, and unlets ex- 
pressly otherwise provided by the legislature, the 
expenee mast come out of the income of the corpo- 
ration. Stuyveeant v. The Mayor, <f-c, of Ntw- 
York, 101 

COSTS. 

Security for costs, where parties live out of the juris- 
diction of Court. Stephet.e et at. v. Blair, 234 

Taxation of, allowance and disallowance of certain 
items. Uite and wife v. Chittenden etal. t '360 

CRIMINAL LAW. 

Where prisoners were charged with conspiring to 
cheat and defraud T. and T. of certain goods, with-, 
ont laying them to be the property of any one, in- 
dictment not sostainabl*. Reg v. Parker etal, 68 

Where the crew of a whaling vessel were convicted of 
an atte opt to revolt, and it appeared that the vessel 
had not been enrolled aud licensed : Held, that the 
crew were improperly convicted. U. S. V. Jenkins 
and other; 344 

Where the crew of an American whaling vessel were 
convicted of an endeavor to make a revolt, and there 
waa no proof in support of averment that the South- 
ern District of New- York waa the Court in which 
the prisoners were apprehended: Held, that al- 
though aoch objections mmht have availed on the 
trial it waa too late on motion in arrest of judg- 
ment. U. 8. v. Crawford and other; 388 

The Conaritution of the United Staiea gave Congress 
the power to punish for misdemeanors, to. 

Persons who am not citizens of the United Statea, and 
who have enliated on board American vessels, can- 
not be punished for disobedience of orders in the ab- 
sence of a treaty with the Government to which they 
belong, unless such act of disobedience imount to e 
violation of the law of nations, to. 

DEED. 

Consideration, Parol Agreemeent. Clifford v. Tur- 
rili, 222 

DEMURRER. (COMMON LAW.) 

In an action payee against maker, variance between 
copy note endorsed on narr. and description in first 
count, is no ground of demurrer. Van Saun v. 
Doremuo, 27 

Demurrer to avowries, defect in pleading. Leewitt v. 
Smith, 46 

Demurrer to pleas, release, trusta. Bouchard, Exe- 
cutor, rf-e., v. Diae, 187 

Special demurrer to plea, bad for duplicity. Wright 
v. Watte, 235 

Special demurrer to declaration. Defendant pleaded 
that the supposed causes of action did not accrue 
within six years, dbc Held to be good* Eaveetof 
v. RneeeU, 239 

Special demurrer to plea. Argumentative, traverse of 
acceptance Jontev Corbett, 252 

To an action for breach of contract, plea that there 
was no note or memorandum puratiant to statute : 
Held bad on demurrer, for not averring necessary 
facts. Cotnaghiv. Ward, 318 

Assumpsit for work and materials with monev counts. 
Plea, that the promises were made jointly by de- 
fendant and A., and that plaintiff waa indebted to 
defendant and A. in a sum exceeding damagee of 
plaintiff; out of which sum of money defendant and 
A. are willing to set off. Plaintiff's damages, held 
good on specud demurrer. Stockwood v. Dunn, 335 



Where a corporation not pnaanaaing banking posa aii 
issued their promissory nee for the payment of a 
sum of money t Held, on demurrer aeeigrniiig cause; 
that their ect of incorporation doea not givo tbeai 
power to issue notes under aeal or otherwise, ssi 
that the declaration doea not disclose any confede- 
ration for such note that the demurrer waa bad, a** 
that the defendants ought to have mad* amen Of- 
fence by plea in confession and avoidance. i>«sai 
tt aL v. The New- York and Barlacm Hail JsW 
Co., & 

DEMURRER. (EQUITY.) 

Defendants by plea waived objections for moJtiferio** 
nose. Stade v. Stade, 196 

Where answer to any part of original bill, general de- 
murrer will not lie to amended bill, & 

DETINUE. 

Demand in detinue not necessary. MarwkaO v. New- 

•en, 251 

Personal liability of members of dub for flags, eYt, it. 

DIVORCE. 

A divorce a vinculo matrimonii for adoltery,eaaali 
a provision for wife in maniege article or seed* 
meni, as well as articles for separation. Ckurwnd 
y. Charruaud aqd William; U4 

Where the husband en'ers into articles for aeparaara 
with knowledge of wife* a having com nasi ledadsi- 
tery, and, after decree for divorce, conriaaee tossy 
annuity to her pureuant to each articiea, and snpa- 
latee by bond aud mortgage to pay a certain saa 
by inatalments in lieu thereof; the wile can foreckwe 
such mortgage, ta. 

The wife having again married, and thereby subjected 
herself to an indictment, dees not prevent bar ex- 
ercising her remedies in a court of equity, is. 

EVIDENCE. (COMMON LAW.) 

In an action under the lien lsw, the eoacractor w not 
a competent witness. Wood v. Wiltiomf* 154 

Evidence (parol) of custom, when -tdmiseible to 
explain policy of insurance. Bond v. Georgia 
Insurance Company, 12 

Where promissory note obtained by fraud or force, 
plaintiff must ehow he honestly acquired it- Simp- 
eon v. Day, 46 

Defendant may give evidence that plaintiff obtained it 
by fraud, ib. 

Plaintiff under general iasue allowed to prove a ten- 
der. BUery v. Benedict, 121 

Reasonable and probable cause of suspicion. (Set 
u Trespass" 

In an scuon for a penalty againat an officer, who 
made a distress lor rent, for not returning and filing 
the original warrant within the limited lime, the de- 
fendant proposal to prove that the papers) mere bled 
on the morning of the day on which the suit waa cob- 
menced, and the omission to file arose from inad- 
vertence, and that the delay in filing aroae from tbt 
fact, that some of the property distrained waa ftloe* 
ously carried away by the plain tiff bet ween the una 
of appraisement and aale and that lime waa want- 
ing for resonahle research Held, such evidence 
wss inadmissible, Sherman v. Spencer, 172 

A defendant, who hae suffered judgment by default, 
cannot becalbd by the plaintiff as a wiineee against 
his co-defendant in an anion of contract. IHpt, 
administrator, <K, *• Steel 4> Harvey, 201 

In an action, drawer auainst acceptor, it waa pleaded 
that the bill was accepted in part payment of a debt 
proveable under a commission ol bankrupt sued out 
against defendant— Held, that the defends oi cannot 
give evidence of contents of bill, or of the circum- 
stances under which it waa accepted, without givieg 
notice to plaintiff to produce it. G oo d t r o d ▼. Ar- 
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EVIDENCE. (KftUITY.) 

m\ evidence admissible to show relation of prinot- 
blend agent. hynde v. Stoats, 89 

EXECUTION. 

here? a jitgdment bad been recovered in the Superior 
Court of iheoty of New-Turk, and wssdockeiied 
in Queen's county, and ajl.fa. was issued out in 
Queen's county, under which the defendant's pro- 
perty was sold, and produced, after satisfying seve 
ral executions, a surplus, th« court refused to grant 
an order directing tne sheriff of Queen's county, to 
briny into court such surplus. Kane v. Van Sandt, 

266 
EXECUTORS. 

Executors are liable to costs where a suit baa been 
in s i it u tad, which was unnecessary. Wiltctt v. Jones, 

271 

L. was executrix, and B. and C. were executors of D. 
A. r with their arsent, borrowed 9100 on her promis- 
sory note, and paid a claim due the estate. B. and 
D. afterwards took upon themselves the administra- 
tion of the estate, and took up A.'s not? by giving 
a f res i one, whereby ' the estate of D." promised 
to pay the $100 -Held, that B. and C. were liable 
therefor unless there was a want of assets. 
MeSarUy v. Lsary and Bosy, 410 

GAMING. 

A coert of equity will not interfere by injunction against 
a party who aues st l*w upon sn I. O. U., made op 
of sums o; money won at cards, and monies lent to 
play at gaming tables in a foreign country, it not 
appearing that the games were illegal. Quarrur v. 
Colston, ' 316 

INFANT. 

A mortgage of real estate by infant was confirmed by 
his remaining in possession after attaining his ma- 
jority. Wood v. Gosling st ux. t 74 

JOINDER IN ACTION. 

An executor, who has not come in and proved with 
hie co-executors, must nevertheless be joined with 
them in a suit for a debt due to the estate of their 
testator. Creswicky. Woodhead, 350 

JURV. 

The Grand Jury has no jurisdiction to make inquiries 
into offences committed on board of American ships 
of war on the high seas. Ths U. & v. Mackenzie 
and Gansevoort, 371 

LIBEL. 

Where worda are not libellous in themselves, and 
where the imputation supposed to be conveyed by 
them, is one of which the court cannot lake judicial 
notice, the declaration must clearly allege the mat- 
ter in respect of which the written words are deemed 
libellous, and the want of such allegation cannot 
be loyally supplied by proof at the trial, nor, if such 
proof be given, can the verdic founded upon it be 
sustained. Hearn v. Stowell, 158 

Imputation implying dishonesty sufficient to support 
action Chssss v. Scales, 268 

Pleading— innuendo— justification—charge of felony 
— mala praxis. EasaU v. Russell, 412 

LIEN LAW. 

The contractor is not a competent witness for the 
plaintiff in an action under the lien law. H'ood v. 
Williams, 164 



LUNATIC. 

Where necessaries are supplied to a lunatic, he be- 
comes a debtor to a party supplying them, and, 
upon the decease of the lunatic, such debt is payable 
out of his assets. Wentworth v. Tubb, 282 

MARRIED WOMAN. 

Separate estate of married woman, what will be suffi- 
cient to prevent anticipation by her. Broun v. 
Ban{fora\ 110 

Bequest of an annuity M to be psid into the proper 
hands of A., the wife of J. L., for her own proper 
use end benefit," does not vest it hi her to ber sepa- 
rate use. BUckUno v. Lavs, 350 

MURDER. 

Where parties are charged with having committed the 
crime of murder on the high seas, and an investi- 
gation in a regularly organized court of inquiry is 
instituted by the Secretary of State of the Navy, 
the U. S. District Court will not grant a warrant tj 
arrest the parties so charged pending such proceed- 
ings. The United States v. Mackenzie and Ganse- 
voorL (See tit. "Jury,") 227 

NAVAL APPRENTICES. 

Enlistment, Habeas Corpus. Re Sullivan and Van 
Velsor, 314 

NEGLIGENCE. 

Although it is illegal for a party to place an animal on 
the high way, still, unless by so doing, it is the im- 
mediate cause of an accident, a plaint iff cannot 
recover. Davits v.' Mann, 267 

NOTICE. 

A mortgagee, prior to executing release of portion of 
mortgaged premises, is not bound to search for in- 
cumbrances subsequent to his own mortgage. The 
record is not constructive notice. North American 
Trust Company v. Withers ctal, 42, 

Notice to produce— secondary evidence— Costs. Lloyd 
v. Mostyn, 363 



See Goodered v. Armour, 
OATH. 
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An assistant justice of a Ward Court is not competent 
to administer an oath as a judge of a court of res- 
cord. Woody. Williams, 154 

OFFICE. 

Sale of an office, when legal. Stewart et al. v. GUnt- 
tsorth et al, 217 

PARTNERSHIP. 

The authority which one partner in a trading partner- 
ship has to bind his co- partners by signing accept- 
ances or promissory notes in the names of the firm, 
does not exist in a partnership of atiorniea. Head- 
ley v. Bain bridge, 236 

Where goods were sold to A. and B., who were part- 
ners, B. being a minor, and a suit was brought 
against A. solely, and A. pleaded the general issue: 
Held, that A. could not, on that pies, take advan- 
tage either of the minority or the co-partnership. 
Shepherd v. Greavts, 281 

S n T & Co., were in the habit of receiving monies as 
bankers. C. placed monies in their hands. S. died, 
and C 's account was thereupon settled. C. con- 
tinued afterwards to deal with the firm. After S.'s 
death ths firm made an assignment of ths eflects of 
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the firm to S.'s administrator, to whom they won 
indebted, being at the time indebted to G, for which 
ahe held a note in the name of the old firm : Held, 
that S.'e adtniniairator was not bound to pay<J 
Chapman v. Kortwright and another, 393 

PARTYWALL. 

In an action for damage* for injuries done to a bond- 
ing by excavation of an adjoining lot for a cellar, it 
ia a question for a jury whether ordinary skill and 
precaution were uerd in performing the work, and 
the jury ought to assume that the party wall waa 
sufficient, and erected in the usual manner. Hart 
v. Baldwin, 139 

In an action to recover the value of a party wall evi- 
dence muat be adduced to ahow the mooey expended 
in erecting it. Peck*. Day, 312 

' PLEADING. (COMMON LAW.) 

Plea not cured by verdict, Repleader awarded. <Sto- 
densterned v. Rowe, 327 

Action for a false, fraudulent, Ac., r e presentation, 
pleading, attornment Waiver of action, amend- 
ment of verdict. Dearborn*. Fry, 329 

Traverse in the conjunctive. Eden v. Turds, 332 

Pleading several mailers. Reidr. Rev, 303 

PLEA. (EQUITY.) 

Plea, may stand for answer when, what ne c e ssa ry to 
make each pee available. Stuart v Warren, 293 

Plain tiff cannot except to ana war until after argument 
of the validity of the plea, ib. 

Plea may be amended, when, to. 

POLICY OF INSURANCE. 

Parol evidence admitted to explain policy. Bend v. 

George Insurance Co., 12 

Specific performance of a parol agreement to insure. 

Sandford v. Trust Fire Imuran* Co., 21 1 

PRACTICE. (COMMON LAW.) 

The term of the Superior Court contmoea till the end 
of the last Saturday of the month, a declaration 
may therefore be filed oo that day, although thecoort 
may have adjourned. Sandford et al., trustees, #c. 
y. Scott, 314 

PRACTICE. (EQUITY.) 

Where a suit ia compromised, the bill may be taken 
off the file under special circumstances. Jeitin v. 
Taylor, 283 

RECEIVER. 

The pooeoaaion of the receiver ia the possession of 
the court, and any person entering upon his posses- 
sion are trespassers, and are liable to be committed 
for contempt. Hartley v. Gilbert, 261 

REFERENCE. (EQUITY.) 

Where there waa a reference to the Master, aa to whe- 
ther two suits were necessary, and he reported that 
the two tuits were substantially for the same pur- 
pose, the Master was directed to review his report. 
Cfondertoni.Ganderton, 301 

REPLEVIN. 

In replevin in the cepit alone, it ia only neceaaary to 
prove the taking* Robertson v. Brawn and Wad- 
deli, 297 



In replevin, tenant cannot set up i 
for the rent, the eetxure of the goods. 



to an 
Poet 



r. J 



Where 
property, in third peraon, without formal t 



liere the plea of nan cepit ia interposed, and pie* 



of property in plaintiff, and the jury find than i 
fendant did take gonda. and that they were do: - 
property of such third person, plaintiff ia entitlee 
judgment Skidmorev. Dtsoy, V, 



SALES. 



Ore* 

CasUUo and Price r 



Private sale of hypothecated stock invalid, 
wise if by public auction, i 
City Bank of Albany et al., 2 

SCANDAL AND IMPERTINENCE. 

Charges in a bill aa to the 'immoral character of as 
executor; does not amount to scandal and imperti- 
nence. Secret v. Prytherch, 142 

SETTLEMENT. 

Unborn illegitimate children cannot be prettied far 
by settlement. Wilkinson*. Wilkinoon, 191 

STATUTE OF FRAUDS. 

An order to forward goods followed by ar sbiasjea; 
may operate aa a contract of bargain and aW. 
Asherqfl v . Motrin, 2JB 

Where A. became security for B.'s rent, and R, i 
momb afterwards, assigned to C, and C. oeeV- 
took to indemnify A. from the payment thereof; 
but at the time the leave waa assumed, A. etatsft 
that he would aee the month's rent pa id— Held, the: 
he waa liable therefor, and that he coahJ not be cos- 
aidered aa undertaking to pay the debt of a third per- 
eon. Retford v. BntneU, 396 

STATUTE OF LIMITATIONS. 

What sufficient admission of debt to bar anptieafioo 
of statute. Allen and another v. Stephens etal, 369 

STOPPAGE IN TRANSITU. 

Upon a queetion between the consignees of a Wft of 
lading and the vendor, aa to the right of the latter 
to atop in transit*, the bill of lading ia coaclosm 
evideoce of delivery to the purchaser. Melttopids 
V. Ranking, 299 

TRESPASS. 

Where a tenant for years mortgaged by demise, dated 
March 24th, for all his term (save one day) with a 
proviso for reconveyance on 24th June, and s pro- 
viso thatfOn nun •payment on that day, the mortitgw 
might enter and sell the premises, fixture*, dfcel, the 
mortgagee had no right to enter tHI 24th June, sad 
could not maintain trespass for asportation of fix- 
ture* before that day by a stranger. Wheeler ▼. 
MonUtori, Knight et aL, 18 

Reasonable and probable cause of suspicion forerfini 
a party into custody ia good evidence in mitigation 
of damages in trespass. Perkins*. Vaughan, 295 

Conversations, admissible, to. 

Where the gooda of a parson who had occupied rooma 
in a house had' been removed out of them, on hi* 
being about to quit, and upon bia refusal to pay a 
aum demanded aa the price of his lodging, the 
Owner of the house ordered them te be taken back 
into one of the rooms which be had occupied, and 
detained them there— Held, that an action of fret* 
paas waa not maintainable. Hartley v. Jfcftx**, 
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TROVER. 

kere W. told the talesman of 0. that W. had agreed 
o let him have two couches, upon which the sales- 
nan delivered the same to him, and 0., in a con var- 
iation subsequently stated " that the accounts be- 
ween him and W. were squared :" Held, that an 
iction in trover could not be sustained by 0. to re- 
cover the couches. Ogden v. Woodruff, 171 
tmand and refusal not evidence of conversion. 
RifhiDorth v. Taylor, 205 
plaintiff may, under the count in trover, recover the 
value of fixtures severed from freehold and sold by 
auction. Daltonv. Whitttm y 284 
r here a sloop was out of view, and incapable of being 
pointed nut to the purchaser at a sheriff's sale, and 
trover was brought by a purchaser at such aale : 

Held, that the plaintiff was properly nonauited. 

Bakeweli etalv. ElU worth $tal., 346 

TRUSTEE. 

trustees may be compelled to pay costs where ground- 
less objections are raised. Thorbyv. Yeates, 222 

Vherea trustee, without the consent of his cestui que 
trust, cancelled a mortgage and entered satisfaction 
theieon, and it appeared that the mortgagee bad no- 
tice of the trust, the Court ordered the discharge to 
be vacated. Bays v. O' Connor ttai., 405 

USURY. 

Taking seven per cent, interest in advance on die- 
counting promissory note, does not amount to 
usury. Andenon v. Scfunck, 107 

Where the sgent retained a considerable sum out of 
proceeds of note discounted for his trouble in ob- 
taining some unbeknown to the party who dis- 
counted it, the note did not thereby become tainted 
with usury, {6, 



Such agent ia a competent witness, though endorser 
of the note, t &. 

Where shares were purchased in the North American 
Trust Co., by assignment of bond and mortgage, 
for the purpose of raising money upon them, the 
transaction did not taint the security with usury. 
Curtis at aL v. Swartwnd et ei., 406 

VENDOR AND PURCHASER. 

Where purchase is made by agent and conveyance 
taken by him, and the consideration ia paid by pur- 
chaser, parol evidence is admissible to explain trans- 
action. Ste tit. Evidence. LyntU v. Stoat*, 89 

WILL. 

Successive estates for life-issue— children- separate 
e,l ! te Sf/f?* «*«*-M*l «tate of infant /ems co- 
vert. Child v. Child, 182 

A fund limited by will to several parties, some mar- 
ried and others unmarried, for their separate use for 
life, remainder to such persons as they should ap- 
point, snd in default of appointment to their execu- 
tors, etc Held, that the married woman could not 
dispose of the fund during coverture, but Qtrcaa as to 
the unmarried woman. Hallovay v. Clarkson, 270 

Invocation of will made prior to Revised Statutes 
coming into operation bv a conveyance of the real 
estate thereby devised being made subsequent to 
the execution of will. Selden v Pear$alL 277 

Vested interests, which are liable to be divested on the 
happening of certain events. Locker v. Brad' 



A testatrix gave all the interest in the 3J. per cent 
consuls to certain persons, and by her codicil re- 
citing that 1800/ . waa due to her from H., directed 

&e lt .C!f , a * pliC ? i ,L , JJl he J ? / - P" ««• «5bT 
Held, that the sum pf IbOOL did not pass under the 
bequest of stock in wOL Batard v. ?Hca, 318 
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